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Fishmongera^  Co.  v.  Robertson^  p.  242,  is  a  case  of  some 
importance  in  the  modem  history  of  corporate  powers  and 
liabilities.  Warwick  v.  Rogers^  p.  292,  is  a  decision  on  an 
interesting  point  of  commercial  usage  and  common  sense, 
raised  in  a  form  which,  we  fear,  is  barely  intelligible  to 
modem  students. 

Raphael  v.  Pickford^  again,  at  p.  395,  is  a  curious  illus- 
tration of  the  manner  in  which  the  New  Rules  of  1834 
operated  to  make  it  not  less  but  more  difficult  for  pleaders 
to  arrive  at  an  issue  relevant  and  appropriate  to  the  substance 
of  the  case.  The  point  of  substance  decided  is  that  a  common 
carrier  is  bound  to  deliver  goods  intrusted  to  him  within 
a  reasonable  time,  and  failure  to  do  so  is  equivalent  to  failing 
to  deliver  at  all.  But  the  result  is  arrived  at  by  a  road 
which  seems,  at  the  present  day,  almost  incredibly  tortuous. 

Smith  V.  MarrahU^  p.  493,  is  a  well-known  case  showing 
(among  other  tlungs)  that  Parke,  B.  was  quite  capable  of 
deciding  on  grounds  of  common  sense  when  no  point  of 
pleading  was  in  the  way.  He  would  probably  not  have 
approved  the  defence  said  to  have  been  raised  by  a  modem 
Koman  citizen  who  had  warranted  his  lodger's  room  free 
from  insects :  Ma  non  son  insetti  questi ;  son  cimici !  At 
p.  484  will  be  found  one  of  Serjeant  Manning's  learned 
Mid  helpful  notes  on  the  Year  Books. 

The  original  statement  by  Rolfe,  B.,  afterwards  Lord 
Cranworth,  that  gross  negligence  is  only  the  same  thing 
as  negligence  "with  the  addition  of  a  vituperative  epithet" 
occurs  in  Wilson  v.  Brett^  at  p.  530.  Later  decisions  and 
dicta  have,  on  the  whole,  confirmed  it. 

McGregor  v.  Gregory^  p.  599,  is  in  itself  a  decision  on 


vi  PREFACE  TO  VOL.  LXHI. 

obsolete  rules  of  pleading,  but  is  still  good  authority  to  show 
what  is  and  what  is  not  a  material  part  of  the  cause  of  action 
for  libel.  In  this  kind  of  action  it  is  still  useful  if  not 
necessary  to  know  what  amount  of  particularity  was  required 
of  pleaders  under  the  old  system. 

Taylor  v.  Ashton^  p.  635,  stands  approved  on  the  point 
of  principle  that  an  action  for  deceit  will  not  lie  for  a 
statement  made  with  belief  at  the  time  that  it  was  true, 
though  wholly  without  reasonable  ground  for  the  belief. 
But  on  similar  facts  the  decision  would  hardly  be  the  same 
nowadays.  Juries  expect  more  intelligence  of  directors,  or 
confide  less  in  their  innocence. 

The  learned  reader  will  observe,  as  notes  of  the  Victorian 
age,  the  large  number  of  suits  for  the  enforcement  of 
charitable  trusts,  and  the  first  appearance  of  a  batch  of 
registration  cases  on  appeal  from  the  decisions  of  revising 
barristers. 

F.  P. 
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(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
volumes  of  Manning  and  Granger's  Beports  was  erroneous.  As  a  peer's 
eon  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Comndittee  in  Moore's  Privy  Council  Beports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Bight  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — ^F.  P. 
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ERRATUM. 

Vol.  LXn.,  Preface,  line  12,  for  **  individual  corporation  "  read 
"individual  corporator." 


NOTE. 

The  first  and  last  pages  of  the  original  report,  according  to  the^ 
paging  by  which  the  original  reports  are  ustuMy  cited,  are  noted  at 
the  head  of  each  case,  and  references   to   the   same  pa>ging  ars^ 
continued  in  the  margin  of  the  text. 
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CHARLES  DUKE  of  BRUNSWICK  v.  The  KING    of 

HANOVER  (1). 

(6  Beav.  1-^61 ;  S.  C.  13  L.  J.  Ch.  107;  8  Jur.  253.) 

Ilisciission  of  the  question  whether  a  sovereign  prince  is  liable  to  the 
jurisdiction  of  the  Courts  of  a  foreign  country,  in  which  he  happens  to  be 
redideut,  and  as  to  the  liability  to  suit  of  one  who  unites  in  himself  the 
characters  both  of  an  independent  foreign  sovereign  and  a  subject. 

A  sovereign  prince,  resident  in  the  dominions  of  another,  is  ordinarily 
exempt  from  the  jurisdiction  of  the  Courts  there,  and  cannot  be  made 
responsible  there  for  any  acts  done  by  him  in  his  sovereign  capacity  in  his 
own  country. 

A  foreign  sovereign  may  sue  in  this  country,  both  at  law  and  in  equity ; 
and,  if  he  sues  in  equity,  he  submits  himself  to  the  jurisdiction,  and  a 
croas  bill  may  be  filed  against  him,  which  he  must  answer  on  oath  ;  but  a 
foreign  sovereign  does  not,  by  filing  a  bill  in  Chancery  against  A.,  make 
himself  lUible  to  be  sued  in  that  Court  for  an  independent  matter  by  B. 

In  a  suit  against  a  sovereign  prince,  who  is  also  a  subject,  the  bill  ought, 
upon  the  face  of  it,  to  show  a  case  rendering  the  sovereign  piince  liable  to 
be  sued  as  a  subject. 

A  simple  allegation  that  a  foreign  instrument  depending  on  foreign  law 
is  null  and  void,  is  too  vague. 

This  case  came  on  upon  general  demurrer  to  the  bill  filed  by 
Charles  Duke  of  Brunswick  against  the  King  of  Hanover,  [who 
claimed  the  rights  of  an  English  peer  and  had  renewed  his  oath  of 
allegiance  to  the  Queen  of  England  in  the  capacity  of  an  English 
peer  after  his  accession  to  the  Throne  of  Hanover. 

This  case  is  reported  at  length  on  appeal  to  the  House  of  Lords 
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in  2  H.  L.  C.  1,  where  Lord  Langdalb's  decision  allowing  this 
demurrer  at  the  Bolls  Court  was  affirmed. 

The  report  of  that  appeal  will  be  contained  in  a  later  volume  of 
the  Bevised  Beports ;  but  it  will  be  convenient  to  retain  here  some 
passages  of  general  interest  from  Lord  Langdalb's  judgment  of  the 
Bolls  Court  for  which  reference  is  occasionally  made  to  the  report  in 
6  Beavan,  and  in  order  to  make  those  passages  intelligible  it  will  be 
sufficient  to  state  here  that  the  bill  in  this  suit  was  filed  by  Charles, 
ex-Duke  of  Brunswick,  against  the  King  of  Hanover  (a  subject  of 
this  realm)  stating  that  by  a  decree  of  the  Germanic  Diet,  followed 
by  a  declaration  of  his  Agnati,  the  plaintiff  had  been  deposed,  and 
his  brother  appointed  successor,  and  that  by  an  instrument  signed 
by  the  reigning  Duke  and  by  the  late  King  William  lY.  of  England 
and  his  brothers  as  such  Agnati,  the  Duke  of  Cambridge  had  been 
appointed  guardian  of  the  plaintiff's  fortune,  and  the  guardianship 
"  was  to  be  legally  established  in  Brunswick,  where  it  was  to  have 
its  locality.**  That  on  the  death  of  the  late  King  of  England,  the 
King  of  Hanover  was  appointed  guardian,  and  possessed  himself  of 
the  private  property  of  the  plaintiff.  The  bill  alleged  that  the 
instrument  was  void,  and  prayed  a  declaration  to  that  effect,  and  for 
an  account. 


Li  the  course  of  his  judgment  allowing  a  demurrer  to  this  bill, 
his  Lordship  said :] 

[  36  ]  The  general  proposition  of  the  defendant  is,  that  by  reason  of  his 

[  *37  ]  character  of  a  sovereign  prince,  he  is  ^exempt  from  the  jurisdiction 
of  any  tribunal  or  Court  in  this  country. 

His  limited  or  modified  proposition,  adapted  to  the  specialties  of 
the  present  case,  is,  that  he  is  exempt  from  the  jurisdiction  of  any 
tribunal  in  this  country  in  respect  of  acts  done  in  a  foreign  country, 
under  foreign  authority,  and  in  no  way  connected  with  his  own 
character  of  English  peer  and  English  subject. 

It  has  been  fully  established  (i)  that  a  foreign  sovereign  may  sne 
in  this  country  both  at  law  and  in  equity ;  and  further,  that  if  he 
sues  in  a  court  of  equity,  he  submits  himself  to  the  jurisdiction  of 
the  Court.  A  cross  bill  may  be  filed  against  him,  and  he  must  put 
in  his  answer  thereto,  not  by  any  officer,  agent,  or  substitute,  but 
personally,  upon  his  own  oath  :  'The  King  of  Spain  v.  HuUett  (2). 

Lord  Bbdesdalb  (a)  considered,  that  to  refuse  a  foreign  sovereign 


(1)  The  King  of  Spain  v.  Machadoy 
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the  right  of  saing  in  our  Courtis  might  be  a  just  cause  of  war ;  and 
the  liability  of  a  foreign  sovereign  to  be  sued  in  a  case  where  he 
himself  was  suing  here,  was  considered  to  be  founded  upon  the 
principle  that  by  suing  here  he  had  submitted  himself  to  the  juris- 
diction of  the  Court  in  which  he  sued.  The  decision  is  in  accordance 
with  the  rules  of  the  civil  law.  The  Beconventio  is  a  species  of 
defence,  and  ''  Qui  non  ^cogitur  in  aliquo  loco  judicium  pati,  si  ipse 
ibi  agat,  cogitnr  excipere  actiones  et  ad  eundem  jndicem  mitti.*' 
♦  ♦  *  «  * 

The  cases  which  we  have  upon  this  point  go  no  further  than 
this ;  that  where  a  foreign  sovereign  files  a  bill,  or  prosecutes  an 
action  in  this  country,  he  may  be  made  a  defendant  to  a  cross  bill  or 
bill  of  discovery  in  the  nature  of  a  defence  to  the  proceeding,  which 
the  foreign  sovereign  has  himself  adopted.  There  is  no  case  to 
show  that,  because  he  may  be  plaintiff  in  the  Courts  of  *this 
country  for  one  matter,  he  may  therefore  be  made  a  defendant  in 
the  Courts  of  this  country  for  another  and  quite  a  distinct  matter  ; 
and  the  question  to  be  now  determined  is  independent  of  the  fact 
stated  at  the  Bar,  that  the  King  of  Hanover  is  or  was  himself 
plaintiff  in  a  suit  for  an  entirely  distinct  matter  in  this  Court. 

There  have  been  cases,  in  which  this  Court  being  called  upon  to 
distribute  a  fund  in  which  some  foreign  sovereign  or  State  may  have 
had  an  interest,  it  has  been  thought  expedient  and  proper,  in  order 
to  a  due  distribution  of  the  fund,  to  make  such  sovereign  or  State  a 
party.  The  effect  has  been,  to  make  the  suit  perfect  as  to  parties, 
bat  as  to  the  sovereign  or  State  made  a  defendant  in  cases  of  that 
kind,  the  effect  has  not  been,  to  compel,  or  attempt  to  compel,  such 
sovereign  or  State  to  come  in  and  submit  to  judgment  in  the 
ordinary  course,  but  to  give  the  sovereign  an  opportunity  to  come 
in  to  claim  his  right,  or  establish  his  interest  in  the  subject- 
matter  of  the  suit.  Coming  in  to  make  his  claim,  he  would, 
by  doing  so,  submit  himself  to  the  jurisdiction  of  the  Court 
in  that  matter ;  refusing  to  come  in,  he  might  perhaps  be 
precluded  from  establishing  any  claim  to  the  same  interest  in 
another  form.  So  where  a  defendant  in  this  country  is  called 
upon  to  account  for  some  matter  in  respect  of  which  he  has 
acted  as  agent  for  a  foreign  sovereign,  the  suit  would  not  be 
perfect  as  to  parties,  unless  the  foreign  sovereign  were  formally  a 
defendant,  and  by  making  him  a  party,  an  opportunity  is  afforded 
him  of  defending  himself,  instead  of  leaving  the  defence  to  his 
agent,  and  be  may  come  in  if  he  pleases ;  in  such  a  case,  if  he 
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refuses  to  come  in,  he  may  perhaps  be  held  bound  by  the  decision 
against  his  agent. 

There  may  be  other  cases  in  which  sovereign  princes,  for  the 
sake  of  having  a  claim  or  right  determined,  may  have  been  afforded 
an  opportunity  of  appearing,  and  may  have  voluntarily  appeared 
as  defendants  before  the  tribunals  of  this  country,  but,  save  in  the 
case  of  a  cross  bill  or  bill  of  discovery  in  aid  of  a  defence,  and  in 
the  case  of  a  sovereign  prince  voluntarily  coming  in  to  make  or 
resist  a  claim,  it  does  not  appear  how  he  can  be  effectually  cited,  or 
what  control  the  Court  can  have  over  him  or  his  rights ;  and  no 
case  has  been  produced  in  which  it  has  been  determined  that  a 
foreign  sovereign,  not  himself  a  plaintiff  or  claimant  and  insisting 
upon  his  alleged  right  to  be  exempt  from  the  jurisdiction  of  the 
ordinary  Courts,  has  been  held  bound  to  submit  to  it.     *     *     * 

If  a  foreign  sovereign  could  be  made  personally  amenable  to  the 
Courts  of  a  country  in  which  he  happened  to  reside,  he  must  be 
subject  to  the  ordinary  process  of  the  Courts,  and  if  not  protected 
by  any  privilege  legally  established  by  the  law  of  England,  he 
would,  in  this  country,  be  subject  to  the  execution  of  writs  of 
attachment  and  ne  exeat  regno,  and  other  processes  upon  which  he 
might  be  arrested,  and  upon  this  the  counsel  of  the  defendant  cited 
the  opinion  of  Vattel,  who  considered  it  to  be  a  ridiculous  notion, 
and  an  absurdity  to  think  that  a  sovereign  who  enters  a  foreign 
country,  even  without  permission,  might  be  arrested  there. 


[  48  ]  If  we  hold  sovereign  princes  to  be  amenable  to  the  Courts  of  this 

country,  the  orders  and  decrees  which  may  be  made  cannot  be 
executed  by  the  ordinary  means.  Where  is  the  power  which  can 
enforce  obedience?  If  accidental  circumstances  should  give  the 
power,  and  if,  for  the  supposed  purposes  of  justice,  an  attempt 
were  made  to  compel  the  obedience  of  a  sovereign  prince  to  any 
process,  order,  or  judgment,  he  and  the  nation  of  which  he  is  the 
head,  and  probably  all  other  princes  and  the  nations  of  which  they 
are  the  heads,  would  see,  in  the  attempt,  nothing  but  hostile 
aggression  upon  the  inviolability  which  all  claim  as  the  requisite 

[  ♦49  ]  of  their  *sovereign  and  national  independence.  On  the  other 
hand,  if  the  jurisdiction  of  the  Courts  against  sovereign  princes  be 
excluded,  we  are,  on  the  institution  of  a  claim,  very  nearly,  though 
not  quite,  in  the  state  to  which  we  are  brought  by  the  process, 
order,  or  judgment  on  the  former  supposition.  The  State  may  have 
to  seek  redress  for  the  injured  subject,  and  justice  is  to  be  requested 
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from  a  prince  or  chief  against  whom  you  have  no  ordinary  means        The 
of  enforcing  it.     It  may  be  refused  ;  acquiescence  in  the  refusal  i^  Brunswick 
the  abandonment  of  justice,  and  pressure  after  refusal  implies  ah        j,^^ 
imputation,  and  gives  rise  to  discussions  and  irritations  which  may      Kino  of 
again  prove  incentives  to  war.     Justice  can  be  peaceably  and  effec- 
tually administered  there  only  where  there  is  recognised  authority 
and  adequate  power.     What  is  to  be  done  in  cases  where  there  is 
no  power  to  enforce  it  ? 

It  must  be  admitted,  that  the  subject  is  replete  with  difficulties. 
These  difficulties  and  the  importance  of  maintaining  the  legal 
inviolability  of  sovereign  princes,  can  scarcely  be  shown  more 
strongly,  than  by  adverting  to  the  opinions  which  have  been 
expressed  by  eminent  jurists,  that  offences  committed  by  sovereign 
princes  in  foreign  States  ought  rather  to  be  treated  as  causes  of 
war,  than  as  violations  of  the  law  of  the  country  where  they  are 
committed,  and  ought  rather  to  be  checked  by  vengeance,  and 
making  war  on  the  offender,  than  by  any  attempt  to  obtain  justice 
through  lawful  means. 

***** 

After  giving  to  the  subject  the  best  consideration  in  my  power,  [  5o  ] 
it  appearing  to  me  that  all  the  reasons  upon  which  the  immunities 
of  ambassadors  are  founded  do  not  apply  to  the  case  of  sovereigns, 
but  that  there  are  reasons  for  the  immunities  of  sovereign  princes, 
at  least  as  strong,  if  not  much  stronger,  than  any  which  have  been 
advanced  for  the  immunities  of  ambassadors;  that  suits  against 
sovereign  princes  of  foreign  countries  must,  in  all  ordinary  cases  in 
which  orders  or  declarations  of  right  may  be  made,  end  in  requests 
for  justice,  which  *might  be  made  without  any  suit  at  all ;  that  [  *oi  ] 
even  the  failure  of  justice,  in  some  particular  cases,  would  be  less 
prejudicial  than  attempts  to  obtain  it  by  violating  immunities 
thought  necessary  to  the  independence  of  princes  and  nations,  I 
think  that,  on  the  whole,  it  ought  to  be  considered  as  a  general 
rule,  in  accordance  with  the  law  of  nations,  that  a  sovereign  prince, 
resident  in  the  dominions  of  another,  is  exempt  from  the  jurisdiction 
of  the  Courts  there. 

It  is  true,  as  was  argued  for  the  plaintiff,  that  the  common 
interest  of  mankind  requires  that  justice  should  every  where  be 
done,  and  that,  for  the  attainment  of  justice,  all  persons  should  be 
amenable  to  the  Courts  of  justice  in  the  country  where  they  are. 
Such  is  the  general  rule ;  but  in  cases  where  either  party  has  no 
superior  by  whom  obedience  can  be  compelled,  where  the  execution 
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Kncoop      the  same  common  interest,  which  is  the  foundation  of  the  rule, 
Hakover. 

requires  that  some  exception   should   be   made  to   it,  and   that 

exception  is  the  general  rule  with  respect  to  sovereign  princes. 

The  question  then  arises,  whether  the  exception  in  favour  of 

sovereign  princes,  and  the  exemption  from  suit  thereby  allowed,  is 

to  be  entire  and  universal,  or  subject  to  any  and  what  limitations. 

«  »  ♦  *  « 

[  63  ]  The  first  and  most  general  rule  is,  that  all  persons  should  be 

amenable  to  Courts  of  justice,  and  should  be  liable  to  be  sued.  A 
consideration  of  the  policy  of  the  law  creates  an  exception  in  the 
case  of  sovereign  princes.  May  not  a  further  consideration  of  the 
policy  of  the  law  create  a  modification  or  limitation  of  the  exception 
in  the  case  of  sovereign  princes  who  are  subjects  ? 

There  are  ^ in  Europe  other  sovereign  princes  who,  if  not  now, 
have  been  subjecfts  of  the  country  of  their  origin  or  adoption.  Upon 
[  *o^  ]  such  a  question  as  this,  *I  cannot  disregard  those  cases,  but  they 
may  have  their  specialties,  of  which  I  am  not  aware. 

I  cannot  venture  to  say,  that  a  subject  acquiring  the  character 
of  a  sovereign  prince  in  another  country,  and  being  recognised  as 
a  sovereign  prince  by  the  sovereign  of  the  country  of  his  origin, 
may  not,  by  the  act  of  recognition,  in  ordinary  circumstances  and 
by  the  laws  of  some  countries,  be  altogether  released  from  the 
allegiance  and  legal  subjection  which  he  previously  owed ;  but  the 
case  now  before  me  must  depend  on  its  own  circumstances ;  and 
I  am  of  opinion,  that  it  is  not  contrary  to  any  principle  and  not 
unreasonable  to  consider,  that  in  the  contemplation  of  the  Courts 
of  this  country,  the  inviolability  which  belongs  to  his  Majesty  the 
King  of  Hanover  as  a  sovereign  prince,  ought  to  be,  and  is  modi- 
fied by  his  character  and  duties  as  a  subject  of  the  Queen  of 
England. 

Previously  to  his  becoming  King  of  Hanover,  he  always  lived 
in  allegiance  to  the  Crown  of  England,  and  in  subjection  to  the 
laws  of  England.  His  accession  to  the  Throne  was  contemporaneous 
with  the  accession  of  the  Queen  to  the  Throne  of  this  kingdom ; 
and  since  he  became  King  of  Hanover,  he  has  been  so  far  from 
renouncing  or  from  showing  any  desire  to  renounce,  his  allegiance 
to  the  Crown  or  his  subjection  to  the  laws  of  England, — he  has 
been  so  far  from  admitting  it  to  be  questionable,  whether  his 
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sovereignty,  and  the  recognition  of  it  by  the  Queen,  has  absolved 
his  allegiance  or  his  subjection  to  the  laws  of  England,  that  he  has 
renewed  his  oath  of  allegiance,  and  taken  his  seat  in  the  English 
Legislature,  and  has  claimed  and  exercised  the  political  rights  of  an 
English  subject  and  an  English  peer. 

If  he  came  here  as  King  of  Hanover  only,  the  same  inviolability 
and  privileges  which  are  deemed  to  belong  to  all  sovereign  princes 
would  have  been  his,  and,  save  in  peculiar  cases,  such  as  I  have 
before  referred  to,  he  would  have  been  exempt  from  all  suits  and 
legal  process.  But  coming  here,  not  as  King  of  Hanover  only,  but 
as  a  subject,  as  a  peer  of  the  realm,  and  as  a  member  of  her  Majesty's 
Privy  Council,  can  it  be  reasonably  said,  that  he  is  exempt  from  all 
jurisdiction,  or,  in  other  words,  from  all  responsibility  for  his  conduct 
in  any  of  those  characters  ? 

The  law  of  England  admits  the  legal  inviolability  of  the  sovereign, 
requiring,  at  the  same  time,  the  legal  responsibility  of  those  who 
advise  the  sovereign.  Can  the  law  of  England,  in  any  individual 
case,  admit  the  strange  anomaly  of  an  inviolable  adviser  of  an 
inviolable  sovereign,  of  a  legal  subjection  without  any  legal  supe- 
riority? Can  any  peer  or  privy  councillor,  whatever  station  he 
may  occupy  elsewhere,  be  permitted  to  give  advice,  for  which  any 
other  peer,  or  any  other  member  of  the  Privy  Council,  might  be 
justly  impeached,  and  yet  hold  himself  exempt  from  the  jurisdiction 
of  the  highest  tribunal  in  the  realm  ?  May  he  enter  into  a  contract 
which  any  other  subject  would  be  compelled  to  perform,  and  yet 
refuse  to  answer  any  claim  whatever,  either  for  specific  performance 
or  for  damages  ? 

Great  inconveniences  may  arise  from  the  exercise  of  any  jurisdic- 
tion in  such  a  case.  They  arise,  perhaps,  inevitably,  from  the  two 
characters  which  his  Majesty  the  King  of  Hanover  unites  in  his 
own  person,  and  from  the  claim  which  he  voluntarily  makes  to 
enjoy  or  exercise,  concurrently,  in  this  country,  his  rights  as  a 
sovereign  prince,  and  also  his  rights  as  an  English  subject,  peer, 
and  privy  councillor.  He  is  a  sovereign  prince,  *and,  as  such,  C  *56  ] 
inviolable  in  his  own  dominions,  and,  I  presume,  also  in  the 
dominions  of  every  other  prince  to  whom  he  is  not  a  subject. 
Remaining  in  his  own  dominions,  or  in  the  dominions  of  any  other 
prince  to  whom  he  is  not  a  subject,  he  would,  as  I  presume,  be 
exempt  from  all  forensic  jurisdiction.  But  he  comes  to  this  country 
where  be  is  a  subject,  and  claims  and  exercises  his  rights  as  such. 
As  a  subject,  he  owes  duties  correlative  to  which,  not  individuals 
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only,  but  the  country  at  large  may  have  legal  rights,  which  are  to 
be  respected,  and  being  legal  rights  against  a  subject  in  respect  of 
his  acts  and  duties  as  a  subject,  it  seems  that  they  ought,  if  neces- 
sary and  practicable,  to  be  vindicated  and  enforced  by  the  law. 
Those  legal  rights  would  be  nugatory,  if  his  inviolability  as  a 
sovereign  prince  would  admit  of  no  exception  or  modification.  But 
any  contradiction  or  inconsistency  may  be  obviated  by  distinguishing, 
as  in  the  analogous  case  of  the  ambassador,  the  acts  which  ought 
to  be  attributed  to  one  character  or  the  other ;  and,  it  appears  to 
me,  that,  when  necessary,  it  must  be  the  office  and  duty  of  the 
Courts  to  make  the  distinction. 

If  the  distinction  can  justly  be  made,  why  should  it  not,  and  why 
should  not  the  jurisdiction  be  exercised,  so  far  as  the  circumstances 
of  the  c'ase  will  allow  ? 

Admitting  it  to  be  the  general  rule,  that  sovereign  princes  are 
not  liable  to  be  sued,  and  that  all  sovereign  princes  may  consider 
themselves  interested  to  maintain  the  inviolability  which  each  one 
claims,  and  that  any  aggression  upon  it  might,  in  ordinary  circum- 
stances, be  a  cause  of  war ;  yet,  observing  what  is  stated  to  be  the 
law  of  nations  in  the  case  of  ambassadors,  conceiving  that  a  rule 
applicable  only  to  the  case  of  sovereigns  who  are  subjects,  and 
think  fit  actively  to  exercise  their  rights  as  subjects,  cannot  have 
any  extensive  application,  *and  is  not  likely  to  excite  any  general 
interest,  or  any  alarm,  and  having  regard  to  that  which  is  absolutely 
required  to  maintain  the  relation  of  sovereign  and  subject  in  any 
country,  I  am  of  opinion  that  no  complaint  can  justly  or  will 
probably  arise,  from  any  legal  proceeding,  the  object  of  which  is 
to  compel,  as  far  as  practically  may  be,  a  sovereign  prince  residing 
in  the  territory  of  another  prince  whose  subject  he  is,  to  perform 
the  duties  of  a  subject,  in  relation  to  his  own  acts  done  in  the 
character  of  subject  only. 

And  admitting  that,  in  ordinary  cases,  it  may  happen,  that  the 
execution  of  a  decree  cannot  be  enforced  against  a  sovereign  prince 
though  a  subject  of  this  realm,  I  do  not  think  that,  for  that  reason, 
a  plaintiff  should  be  deprived  of  all  means  of  establishing  his  right 
in  a  due  course  of  procedure  ;  I  do  not  think  that  I  ought  to  presume 
that  a  sovereign  prince,  who  deems  it  to  be  consistent  with  his 
dignity  and  interest  to  come  here  and  practically  exercise  the  rights 
of  an  English  subject,  will  not  also  deem  it  consistent  with  his 
dignity  and  interest  to  yield  willing  obedience  to  the  law  of  England 
when  duly  declared. 
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And  for  these  reasons  I  am  of  opinion,  that  his  Majesty  the        The 
King  of  Hanover  is  and  ought  to  be  exempt  from  all  liability  of    bbunswiok 
being  sued  in  the  Courts  of  this  country,  for  any  acts  done  by  him         r^^g 
as  King  of  Hanover,  or  in  his  character  of  sovereign  prince,  but      King  of 
that,  being  a  subject  of  the  Queen,  he  is  and  ought  to  be  liable  to 
be  sued  in  the  Courts  of  this  country,  in  respect  of  any  acts  and 
transactions  done  by  him,  or  in  which  he  may  have  been  engaged 
as  such  subject. 

And  in  respect  of  any  act  done  out  of  this  realm,  or  any  act  as  to 
which  it  may  be  doubtful,  whether  it  ought  to  be  attributed  to  the 
character  of  sovereign  or  to  the  *character  of  subject,  it  appears       [  *S8  ] 
to  me,  that  it  ought  to  be  presumed  to  be  attributable  rather  to  the 
character  of  sovereign  than  to  the  character  of  subject. 

And  it  further  appears  to  me,  that  in  a  suit  in  this  Court  against 
a  sovereign  prince,  who  is  also  a  subject,  the  bill  ought,  upon  the 
face  of  it,  to  show  that  the  subject-matter  of  it  constitutes  a  case  in 
which  a  sovereign  prince  is  liable  to  be  sued  as  a  subject. 

I  cannot,  therefore,  consider  the  present  suit  as  an  ordinary  suit 
between  subject  and  subject ;  it  is  a  suit  against  a  defendant  who 
is  primd  facie  entitled  to  special  immunities,  and  it  ought  to  appear 
on  the  bill,  that  the  case  made  by  it  is  a  case  to  which  the  special 
immunities  ought  not  to  be  extended. 

What  is  shown  is,  that  the  defendant  is  an  English  subject,  and 
may  therefore  not  be  exempt  from  suit  in  some  cases.  Is  it  shown 
that  this  is  one  of  the  cases  in  which  the  defendant  is  liable  to  be 
saed? 

The  object  of  the  suit  is  to  obtain  an  account  of  property  belonging 
to  the  plaintiff,  alleged  to  have  been  possessed  by  the  defendant, 
under  colour  of  an  instrument  creating  a  species  of  guardianship 
unknown  to  the  law  of  England.  It  is  not  pretended  that  any  one 
act  was  done,  or  that  any  one  receipt  in  respect  of  which  the  account 
is  asked,  was  made  in  this  country.  Every  act  alleged  as  a  ground 
of  complaint  was  done  abroad,  in  Brunswick,  in  Hanover,  or  else- 
where in  foreign  countries.  No  act  alleged  as  a  ground  of  com- 
plaint, was  done  by  the  defendant  before  he  became  King  of 
Hanover,  and  from  the  nature  of  the  transaction,  and  the  recitals 
in  this  instrument,  there  are  strong  grounds  to  presume,  that  it 
was  only  by  reason  of  his  being  King  *of  Hanover,  that  the  defendant  [  •oO  ] 
was  appointed  guardian  of  the  plaintiff's  fortune  and  property.  It 
is  not  pretended  that  the  instrument  has  been  impeached,  or 
attempted   to  be  impeached,  in  the  country  where  alone  it  has 
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The         its  locality  and  operation,  although  it  is  alleged  to  be  illegal  there, 
Bbukswick    and  no  reason  is  given  why  the  plaintiff  has  not  availed  himself  of 

rp^g  that  illegality  to  obtain  relief  from  it. 
Kino  op  It  ig  alleged  to  be  null  and  void  here ;  and  upon  this  I  may 
observe,  that  although,  with  regard  to  English  instruments, 
intended  to  operate  according  to  English  law,  the  Court,  know- 
ing the  nature  of  the  instrument,  the  relation  between  the  parties 
to  it,  and  the  law  applicable  to  the  case,  may  be  able,  even  on 
demurrer  in  a  simple  case,  to  adjudicate  thereon  upon  a  mere 
allegation  that  the  instrument  is  null  and  void,  yet  that  with 
regard  to  a  foreign  instrument,  intending  to  operate  according 
to  a  law  not  known  in  England,  and  which,  as  foreign  law  is 
to  be  proved  as  a  fact  in  the  cause,  an  allegation  that  the 
instrument  is  void  is  too  vague.  But  passing  that  over,  and 
considering  the  other  matters  which  I  have  mentioned,  and 
observing,  notwithstanding  the  allegation  at  the  Bar  that  the 
instrument  complained  of  is  wholly  independent  of  any  political 
or  State  transaction,  it  is  in  the  bill  stated  as  the  sequel  to  a 
political  revolution,  which  resulted  in  the  deposition  of  a  sovereign 
prince  and  the  appointment  of  a  successor,  made  under  the  authority 
of  a  decree  of  the  Germanic  Diet  by  the  late  King  of  Hanover  and 
the  reigning  Duke  of  Brunswick  ;  considering  also  that  the  instru- 
ment, stated  as  the  sequel  of  these  political  proceedings  (which  I 
must  consider  to  be  either  wholly  immaterial,  or  as  introduced  into 
the  bill  for  the  purpose  of  showing  the  character  of  the  transaction 

[  *60  ]  in  question),  is  stated  to  have  been  executed  by  the  late  *King  of 
Hanover  and  the  reigning  Duke  of  Brunswick;  and  considering 
further,  the  objects  for  which  the  instrument  is  purported  to  have 
been  executed,  connecting  those  objects  with  the  political  transac 
tions  stated  in  the  bill,  and  the  transactions  alleged  to  have  taken 
place  at  Osterode  in  1830,  I  should,  if  it  were  necessary  for  me  to 
decide  the  question,  be  disposed  to  think  that  the  instrument  com- 
plained of  is  connected  with  political  and  State  transactions,  and  is 
itself,  what  in  common  parlance  is  said  to  be  a  State  document,  and 
evidence  of  an  act  of  State. 

But,  upon  this  occasion,  it  is  not  necessary  for  me  to  give  any 
opinion  upon  the  question  whether  the  act  complained  of  is  or  is 
not  an  act  of  State,  or  upon  the  question,  which  seems  to  have 
been  raised  in  France,  whether  the  Courts  of  a  foreign  country 
ought  to  take  notice  of  such  an  instrument,  for  the  purpose  of 
enabling  the  guardian,  under  its  authority,  to  possess  the  properly 
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and  effects  of  the  plaintiff  in  such  foreign  country ;  it  is  not  even         The 
necessary  for  me  to  decide  the  question  whether,  as   against   a    Brunswick 
subject  only,  this  Court  could  have  any  jurisdiction  to  give  relief 
in  respect  of  acts  done  abroad,  under  such  a  foreign  instrument 
as  this. 

The  question  which  I  have  had  to  consider  is,  whether,  under  the 
circumstances  of  this  case,  and  as  against  a  sovereign  prince  who 
is  a  subject  of  the  Queen,  this  Court  has  the  jurisdiction  which  is 
attributed  to  it  by  this  bill. 

And  I  am  of  opinion,  that  the  alleged  acts  and  transactions  of 
the  defendant,  under  colour  or  under  the  authority  of  the  instru- 
ment in  question,  are  not  acts  and  transactions,  in  respect  of  which 
the  defendant  is  ^liable  to  be  sued  in  this  Court,  or  in  respect  of 
which  this  Court  has  any  jurisdiction  over  him. 

Let  this  demurrer,  therefore,  be  allowed. 


[•61] 


PEKEY  V.  TEUEFITT  (1). 

(6  Beav.  66—77.) 

The  ground  on  which  the  Court  protects  trade  marks  is,  that  it  will  not 
permit  a  party  to  sell  his  own  goods  as  the  goods  of  another ;  a  party  will 
not,  therefore,  be  allowed  to  use  names,  marks,  letters,  or  other  indictee  hy 
which  he  may  pass  off  his  own  goods  to  purchaser  as  the  manufacture  of 
another  person. 

If  a  plaintiff  coming  for  an  injunction  in  such  a  case  appears  to  have 
been  guilty  of  misrepresentations  to  the  public  the  Court  will  not  interfere 
in  the  first  instance. 

A  man  cannot  acquire  a  property  merely  in  a  name  or  mark. 

This  was  a  motion  for  a  special  injunction  to  restrain  the 
defendant  from  selling  a  greasy  composition  for  the  hair,  under 
the  name  of  **  Medicated  Mexican  Balm,'*  or  under  similar 
designations. 

It  appeared  that,  in  1836,  a  Mr.  Leathart  invented  a  grease  or 
mixture  for  the  hair,  the  secret  and  recipe  for  making  which  he 
sold  to  the  plaintiff,  a  hair-dresser  and  perfumer  residing  in 
Burlington  Arcade. 

The  plaintiff  gave  to  the  composition  in  question  the  name  of 
''Medicated  Mexican  Balm,"  and  sold  it  as  "Perry's  Medicated 
Mexican  Balm."    It  having  acquired  an  extensive  sale  and  repute. 


(1)  Sivg*T  Aftirhiite  Man\ifariur(r$\, 
Wiltim  (1877)  3  App.  Ca.  370,  47  L.  J. 
i%.  4HI,  3«  L.  T.  303;  Johndun  v. 
OrrAViwy  (1882)7  App.  Ca.  219,  ol  L.  J. 


Oh.  707.  40  L.  T.  216;  Bedlmvaij  v. 
limthnm  [1S96]  A.  C.  199,  65  L.  J. 
Q.  B.  381.  74  L.  T.  289. 


1842. 
Dec,  8,  9. 

Rolls  Court, 

Lord 

Langdale, 

M.R. 
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Perry       the  defendant  Truefitt,  (a  rival  hair-dresser  and  perfumer  living  in 
Tbuefitt.     the  same  place,)  had  lately  commenced  selling  a  greasy  composi- 
tion, somewhat  similar  to  that  of  the  plaintiff,  in  bottles,  and  with 
labels  closely  resembling  those  used  by  him.     He  designated  and 
sold  it  as  "  Truefitt's  Medicated  Mexican  Balm." 

The  plaintiff  thereupon  filed  this  bill,  alleging  that  the  name  or 
designation  of  "  Medicated  Mexican  Balm  "  had  become  of  great 
value  to  him  as  a  trade  mark  :  that  its  adoption  by  the  defendant 
was  apt  to  deceive  persons  desirous  of  purchasing  the  plaintiff's 
composition,  and  was  very  injurious  to  him.  The  bill  prayed  an 
account  of  the  profits  made  by  the  defendant,  and  for  an  injunction. 
Though  Mr.  Leathart  was  the  inventor,  yet  the  plaintiff, 
according  to  his  own  statement,  used  a  printed  show  card,  in 
which  he  represented  the  article  in  question  in  the  following 
terms :  "  By  special  appointment — Medicated  Mexican  Balm,  for 
restoring,  nourishing,  strengthening,  and  beautifying  the  hair. 
Perry,  12  and  13,  Burlington  Arcade,  London.  It  is  a  highly 
concentrated  extract  from  vegetable  balsamic  productions,  of  that 
interesting  but  little  known  country,  Mexico,  and  possesses  mild 
astringent  properties,  which  give  tone  to  weak  and  impoverished 
hair,  and  impart  a  glossy  appearance  to  the  naturally  dull  and 
harsh.  Where  there  is  a  tendency  to  fall  off,  the  Mexican  Balm 
exerts  its  astringent  qualities,  and  gradually,  but  infallibly,  braces 
the  pores  of  the  cuticle,  and  arrests  the  detoriation  of  that  most 

[  *68  ]  beautiful  ornament  of  the  ^human  frame,  a  fine  head  of  hair.  This 
admirable  composition  is  made  from  an  original  recipe  of  the 
learned  J,  F.  Von  Blumenbach,  and  recently  presented  to  the 
proprietor  by  a  very  near  relation  of  that  illustrious  physiologist." 
The  application  was  supported  and  resisted  by  affidavits,  in  one 
of  which,  filed  on  the  part  of  the  plaintiff,  it  was  stated,  that  the 
defendant's  mixture  being  submitted  to  chemical  analysis,  was 
found  to  be  ''  composed  of  lard  and  olive  oil,  perfumed  with 
essential  oils;"  but  that  that  of  the  plaintiff  ''did  not  contain 
lard  or  any  other  animal  fat." 

It  appeared  also  from  an  affidavit,  that  the  plaintiff  had  in  many 
instances  adopted  the  fanciful  names  invented  for  similar  articles 
by  the  defendant  and  other  persons,  he  merely  prefixing  his  own 
name  thereto,  as  in  the  present  case. 

Mr.  P  ember  toil  and  Mr,  Trotter^  in  support  of  the  motion : 
The  plaintiff  has  acquired  the  sole  right  of   using  the  name 
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invented  by  him,  and  of  which  he  has  had  the  uninterrupted 
enioyment  for  six  years.  [They  cited  MiUington  v.  Fox(i)  and 
the  Watch  case  (2).] 

Mr.  G.  Turner  and  Mr.  James  Parker,  contrA  : 
A  party  cannot  acquire  an  exclusive    property    in    a  name: 
Blanchard  v.  HiU  (3),  Canham  v.  Jones  (4) ;  if  there  be  any  right, 
it  is  a  legal  right,  which  ought  to  be  ascertained  by  proceedings  at 
law,  before  this  Court  interferes  by  injunction.     *    *    * 

The  defendant  has  never  pretended  to  sell  his  own  manufacture 
as  that  of  the  plaintiflf,  but  a  similar  article  merely ;  this  he  had  a 
right  to  do.  In  every  instance  he  carefully  prefixed  his  own  name 
to  the  article  he  sold,  and  sold  it  as  **  Truefitt's  Medicated  Mexican 


(1)  45  E.  R.  271  (3  My.  &  Cr. 

(2)  Gout  r,  ALEPLooLu.f 
(6  Beav.  69—70,  w.) 

Injunction  to  restrain  a  party 
from  making  and  sending  to  Turkey 
watches  haying  the  plaintiff's  name 
or  the  word  **  warranted"  engraved 
thereon  in  Turkish  characters  in 
imitation  of  the  plaintiff's  watches. 

This  case  seems  to  have  heen  as 
follows :  The  plaintiff  Gout  had  been 
accustomed  to  manufacture  watches 
for  the  Turkish  market,  in  which 
country  they  had  acquired  great 
repute,  and  were  known  by  the  marks 
engraved  thereon,  as  after  stated. 
The  plaintiff  had  been  accustomed  to 
engrave  upon  the  inside  of  his  watches, 
and  in  Turkish  characters,  his  name, 
and  the  word  **Pessendede,"  which 
signifies  "warranted"  or  ** approved." 
There  was  also  "  E.  G. "  and  a  crescent 
put  in  relief,  and  a  sprig  and  crescent. 

In  1831  the  defendant  applied  to  the 
plaintiff  to  undertake  an  order  for  the 
manufacture  of  watches  to  be  con- 
signed to  Constantinople,  but  conceiv- 
ing he  might  injure  his  agent  there, 
the  plaintiff  refused  to  execute  such 
order. 

The  defendant  afterwards  got  Messrs. 


Parkinson  to  manufacture  watches  for 
him,  on  which  there  were  engraved, 
in  Turkish  characters,  the  words 
**  Ealph  Gout "  and  '♦  Pessendede"  on 
the  same  part  of  the  watch  as  those  of 
the  plaintiff,  and  which  the  defendant 
Aleploglu  consigned  to  Constantinople, 
and  sold  there  to  the  prejudice  of  the 
plaintiff's  trade. 

Mr.  Knight  and  Mr,  Koe  moved 
for  an  injunction. 

Mr,  Spetice,  contra. 

The  Vice-Chancellor  granted  an 
injunction  in  the  terms  of  the  notice  of 
motion,  restraining  Aleploglu  fiom 
sending  ♦or  permitting  to  go  to  Con- 
stantinople and  Turkey,  or  to  any 
other  place,  and  from  selling  and  dis- 
posing of  any  watches  with  the  name 
of  the  plaintiff  thereon  in  Turkish 
chai-acters,  or  the  word  "  Pessendede  " 
thereon  in  Turkish  characters,  or  any 
watches  in  imitation  of  the  plaintiff's 
watches ;  and  also  restraining  Aleploglu 
and  Messrs.  Parkinson  from  manu- 
facturing or  vending  such  watches. — 
Beg.  Lib.  1832,  A.  1247. 

(3)  2  Atk.  484. 

(4)  13E.  E.  70(2V.  &B.  218). 


Perby 

r. 

Tbuefitt. 
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1838. 
April  15. 

Shadwell, 
V.-C. 


[  '70,  n,  ] 


t  In  re  Roiherham'a  Trade  Mark  (1880)  14  Ch.  Div.  685,  49  L  J.  Ch.  511, 
43L.  T.  1. 
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Perry       Balm,"  and  not  as  "  Perry's  Medicated  Mexican  Balm."  [They  distin- 

Truefitt.     guished  Sykea  v.  Sykes  (i), Blofeld  v.  Payne  (2),  and  Millington  v.  Fox.] 

The  false  statements  made  by  the  plaintiff  to  the  public  as  to  the 

[  '72  ]       invention,  is  fatal  to  his  application  for  *an  injunction.     [On  this 

point  they  cited  Pidding  v.  Hoiv  (3).] 

Motley  V.  Downman  (4)  and  Morison  v.  Salmon  (6)  were  also  cited. 

Mr,  Pemberton,  in  reply. 

The  Master  op  the  Rolls: 

The  question  in  cases  of  this  kind  is,  whether  the  Court  should 
grant  an  injunction  in  the  first  instance,  or  should  withhold  its 
interference  until  the  matter  has  been  tried  in  a  court  of  law,  to 
which  jurisdiction  the  determination  of  the  legal  right  properly 
belongs. 
I"  73  ]  I  think  that  the  principle  on  which  both  the  Courts  of  law  and  of 

equity  proceed,  in  granting  relief  and  protection  in  cases  of  this 
sort,  is  very  well  understood.  A  man  is  not  to  sell  his  own  goods 
under  the  pretence  that  they  are  the  goods  of  another  man;  he 
cannot  be  permitted  to  practise  such  a  deception,  nor  to  use  the 
means  which  contribute  to  that  end.  He  cannot  therefore  be 
allowed  to  use  names,  marks,  letters,  or  other  indicia,  by  which  he 
may  induce  purchasers  to  believe,  that  the  goods  which  he  is  selling 
are  the  manufacture  of  another  person.  I  own  it  does  not  seem  to 
me  that  a  man  can  acquire  a  property  merely  in  a  name  or  mark ; 
but  whether  he  has  or  not  a  property  in  the  name  or  the  mark,  I 
have  no  doubt  that  another  person  has  not  a  right  to  use  that  name 
or  mark  for  the  purposes  of  deception,  and  in  order  to  attract  to 
himself  that  course  of  trade,  or  that  custom,  which,  without  that 
improper  act,  would  have  flowed  to  the  person  who  first  used,  or  was 
alone  in  the  habit  of  using  the  particular  name  or  mark. 

The  case  of  Millington  v.  Fox  (6)  seems  to  have  gone  this  length, 
that  the  deception  need  not  be  intentional,  and  that  a  man,  though 
not  intending  any  injury  to  another,  shall  not  be  allowed  to  adopt 
the  marks  by  which  the  goods  of  another  are  designated,  if  the 
effect  of  adopting  them  would  be  to  prejudice  the  trade  of  such  other 
person.  I  am  not  aware  that  any  previous  case  carried  the  principle 
to  that  extent. 

(1)  27  R.  R.  -ISO  (3  B.  &  C.  541).  And  see  Sim/leton  v.  Bolton,  3  Doug. 

(2)  38  r!  R.  270  (4  B.  &  Ad.  410).  293. 

(3)  42  R.  R.  231  (8  Sim.  477).  (5)  58  R.  R.  442  (2  Man.  &  G.  385). 

(4)  45  R.  R.   196  (3  My.  &  Cr.  1).  (6)  45  R.  R.  271  (3  My.  &  Or.  338). 
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In  the  present  case  the  material  facts  do  not  appear  to  me  to  be       Pbbby 
in  dispute.     Some   years   ago  the    plaintiflF,   Mr.   Perry,   became    iruefitt. 
possessed  of  a  recipe  which  he  calls  the  secret  for  making  a  certain 
composition  to  encourage  the  growth  of  hair.     To  that  composition 
he  has  given  the  name  of  **  Ferry's  Medicated  Mexican  Balm."  He 
says  ^that  the  term  "  Medicated  Mexican  Balm,"  to  which  he  has       [  *74  ] 
prefixed  his  name,  has  acquired  a  character  and  reputation  in  com- 
merce, by  which  his  particular  composition  is  distinguished,  and 
that  whenever  the  particular  name  of  ''  Medicated  Mexican  Balm  " 
has  been  used,  it  has  been  understood  to  mean  the  Medicated 
Mexican  Balm  of  Mr.  Perry,  of  which  he  has  the  sole  secret.    He 
says  also,  that  nobody  could  well  suppose  there  was  any  such  com- 
position other  than  that  to   which  his  name  was  attached.     It 
certainly  is  not  very  easy  to  see  how  that  could  be  so,  because  all 
the  words  that  are  used  in  the  phrase  "  Medicated  Mexican  Balm," 
are  perfectly  capable  of  being  applied  to  a  very  different  composi- 
tion.     It  may  be  a  balm,  but  not  his  balm ;    it  may  be  medicated, 
but  not  medicated  in  his  way;   it  may  be  Mexican,  and  yet  not 
Mexican  of  the  same  sort  or  material  as  that  which  he  uses.     It  is 
therefore  difficult  to  suppose  there  could  not  be  any  other  "  Medi- 
cated Mexican  Balm  "  than  that  to  which  the  plaintiff  has  given 
the  name  of  "  Perry's  Medicated  Mexican  Balm."    However,  there 
is  evidence,  and  evidence  of  considerable  strength  and  importance 
to  that  effect,  which  is  not  denied. 

The  plaintiff  having  sold  this  composition  for  several  years,  and 
derived  considerable  profit  therefrom,  the  defendant,  Mr.  Truefitt, 
a  very  few  months  ago,  set  up  as  a  manufacturer  of  '^  Medicated 
Mexican  Balm."  He  is  not,  however,  and  does  not  pretend  to  be, 
the  manufacturer  or  vendor  of  Perry's  Medicated  Mexican  Balm, 
but  the  article  which  he  makes  and  sells  is  by  him  designated 
as  "  Truefitt's  Medicated  Mexican  Balm." 

It  is  in  no  way  denied  that  he  has  adopted  the  term  ''  Medicated 
Mexican  Balm  "  from  the  plaintiff,  or  that  he  intended  to  derive 
some  benefit  from  adopting  the  name,  which,  to  the  extent  I  have 
referred  to,  belonged  ♦to  the  plaintiff ;  but  he  says,  there  is,  in  the  [  ♦rs  ] 
trade  of  perfumers  to  which  he  belongs,  a  general  custom,  that  if 
any  man  invents  a  fanciful  name  for  any  article  which  he  manu- 
factures and  sells  for  the  toilette,  he  never  thinks,  nor  do  the  trade 
think  that  he  has  a  property  in  that  name,  and  that  any  other 
manufacturer  has  a  right  to  adopt  the  same  name,  provided  he 
only  prefixes  his  own  name  to  it  as  the  manufacturer  of  the  article 
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Pbbby  bo  named.  I  should  be  very  much  surprised  if  it  could  be 
Tbuefitt.  established  that  there  was  a  custom  of  trade  by  which  one  man's 
property  or  rights  could  be  transferred  from  him  to  another.  In 
such  a  case  as  this,  if  Mr.  Ferry  alone  had  the  peculiar  right  to  this 
name,  I  should  be  surprised  to  find  any  custom  of  trade  by  which 
his  right  could  be  infringed  upon  :  that  however  is  the  ground  on 
which  Mr.  Truefitt  says  he  acted :  he  says,  "  I  have  sold  this  in 
my  own  name." 

There  is,  however,  an  imputation,  that  Mr.  Truefitt  sold  his  com- 
position, alleging  it  to  be  the  manufacture  of  Mr.  Perry.  I  believe, 
from  the  evidence,  he  intended  cautiously  to  guard  against  this :  he 
seems  to  have  thought  that  by  prefixing  the  name  of  Truefitt  to 
every  article  he  sold,  he  prevented  any  imputation  on  him  that  he 
was  selling  Perry's  article,  and  the  care  taken  in  that  respect  is 
remarkable.  Even  in  the  cases  where  the  bottles  of  Perry  were 
taken  to  be  filled  or  refilled,  as  the  witnesses  state,  Mr.  Truefitt 
never  allowed  the  bottles  to  go  out  of  the  shop  with  the  name  of 
"  Perry "  on  them,  or  otherwise  than  with  his  own  name  of 
"  Truefitt  "  attached  to  them. 

The  question  is,  whether  in  a  case  where  there  has  not  been,  on 
the  part  of  the  defendant,  an  intention  to  sell  the  article  as  the 
article  manufactured  by  the  plaintiff,  there  is  enough  to  induce  the 
Court  to  grant  the  injunction?  I  think  it  is  as  the  plaintiff's 
[  •76  ]  *counsel  stated,  Truefitt  is  not  accused  of  having  sold  the  article 
which  Perry  manufactured,  but  of  selling  another  article  of  a 
different  kind,  as  and  for  the  article  of  Mr.  Perry,  distinguishing  it 
by  the  name  of  **  Truefitt's  Medicated  Mexican  Balm  "  and  without 
attaching  the  name  of  Perry  to  it,  and  that  seems  to  be  the  point 
on  which  this  case  turns.  Now  it  is  a  legal  question  to  be  deter- 
mined at  law,  whether  Mr.  Truefitt  had  a  right  to  do  so  or  not ;  and 
I  think,  if  the  case  rested  on  the  merits  alone,  I  should  say  that 
this  motion  ought  to  stand  over,  in  order  that  an  action  might  be 
brought  to  try  the  right ;  but  when  we  see  the  representations  made 
by  Mr.  Perry,  I  think  they  are  conclusive  against  him  on  this 
application. 

I  entirely  agree  with  the  observation  made  by  the  Vicb- 
Chancbllor  of  England,  in  the  case  of  Pidding  v.  Haic  (i)  relative 
to  Howqua's  mixture  of  tea  ;  I  do  not  think  it  is  a  favourable  case 
for  the  interposition  of  this  Court,  to  say  the  least  of  it,  when 
a  party,  having  bought  a  secret  invented  by  a  Mr.  Leathart, 
(1)  i2  R.  R.  231  (8  Sim.  477). 
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represents  to  his  customers  and  the  world,  that  his  "admirable 
composition  is  made  from  an  original  recipe  of  the  learned  Yon 
Blumenbach,  and  was  recently  presented  to  the  proprietor  by  a  very 
near  relation  of  that  illustrious  physiologist." 

The  plaintiff  states  also  a  circumstance,  not  in  the  least  degree 
supported  by  evidence,  that  the  composition  is  formed  of  vegetable 
balsamic  productions  from  Mexico.  There  are  other  things,  which 
I  do  not  think  it  necessary  to  observe  upon,  which  make  me  think 
this  is  not  a  favourable  case  for  a  person  to  come  in  the  first 
instance  and  claim  the  assistance  of  a  court  of  equity,  in  aid  of  a 
legal  right,  which  however  I  do  not  deny  he  may  have. 

I  think  this  case  must  stand  over  with  liberty  to  Mr.  Perry  to 
bring  an  action,  and  either  party  must  have  liberty  to  apply. 

NoTBi. — The  plaintiff  having  taken  no  steps  to  try  the  action,  the 
defendant,  on  the  5th  day  of  July,  1843,  applied  for  the  costs  of  the 
motion,  which  were  granted.  The  bill  was  then  (with  the  consent 
of  the  plaintiff)  dismissed  with  costs. 


Pkrry 
r, 

Trukfitt. 


[77] 


BARKEE  V.  COCKS  (1). 

(6  Beav.  82—83.) 

A  testator  gave  a  fund,  subject  to  the  life  interest  of  his  wife,  to  A.,  B., 
and  C,  equally  to  be  divided  between  them,  **  but  in  case  of  the  decease  of 
C.  without  leaving  lawful  issue,"  he  gave  her  one  third  between  A.  and  B. : 
Held,  that  upon  the  decease  of  the  wife,  C,  who  was  then  living,  became 
absolutely  entitled  to  one  third  of  the  fund. 

Upon  the  marriage  of  James  Nicoll  Morris  and  Margaretta  Sarah 
Cocks  a  settlement  was  made,  whereby  a  sum  of  17,000Z.  8  per  cent. 
Imperial  Annuities  were  settled  on  the  husband  for  life,  with 
remainder  to  the  wife  for  life,  with  remainder  to  the  issue,  and,  in 
default,  as  the  husband  should  appoint. 

There  was  no  child  of  the  marriage. 

James  Nicoll  Morris,  by  his  will  dated  in  1823,  amongst  other 
things,  expressed  himself  as  follows :  "  And  as  to  the  sum  of 
17,000Z.  3  per  cent.  Imperial  Annuities  now  subject  to  the  trusts  of 
my  marriage  settlement,  and  any  monies  which  I  may  die  possessed 
of  in  the  Bank  stock  of  this  kingdom,  I  do  hereby  give  and  bequeath 
the  same,  from  and  after  the  decease  of  my  said  wife,  unto  my 
cousins  John  Bowden  Morris  and  Margaret  Penelope  Morris  and 

(1)  Olivant  v.  WHght  (1875)  1  Ch.  D.  346,  46  L.  J.  Ch.  1,  33  L.  T.  467. 
R.B. — VOL.  LXIII.  2 


1843. 
Feb,  23. 

HolU  Court. 

Lord 

Lanodale, 

M.U, 

[82] 
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BARKER  my  sister-in-law  Eliza  Jane  Cocks,  equally  to  be  divided  between 
Cocks.  them,  share  and  share  alike ;  but  in  case  of  the  decease  of  my  said 
sister-in-law  Eliza  Jane  Cocks,  without  leaving  lawful  issue,  I  do 
hereby  give  and  bequeath  her  third  part  of  the  said  stocks,  funds, 
and  securities  equally  between  my  said  two  cousins  John  Bowden 
Morris  and  Margaret  Penelope  Morris,  and  to  their  respective 
executors  and  administrators.'* 
[  83  ]  The  testator  died  in  1830,     His  widow,  Margaretta  Sarah  Morris, 

died  in  February,  1842. 

By  this  bill,  Eliza  Jane  Cocks  (now  Eliza  Jane  Barker)  claimed 
to  have  one  third  of  the  fund  paid  over  to  her. 

Mr.  Plunkett  and  Mr.  Wickens^  for  the  plaintiffs,  cited  Hovie  v. 
Pillans  (1),  Galland  v.  Leonard  (2),  Monteith  v.  Nicholson  (3),  Gnjiths 
V.  Sjnith  (4),  Bell  v.  Phyn  (5),  and  see  Davenport  v.  Bisliopp  (6). 

Mr.  Glasse,  for  J.  B.  Morris  and  M.  P.  Morris,  [cited] 
Tilson  V.  Jones  (7),  SmaH  v.  Clark  (8). 

Mr.  Bates,  for  the  trustee. 

The  Master  op  the  Bolls  : 

I  think  that  the  plaintiffs  are  entitled.  The  first  object  of  the 
testator  was  that  the  three  legatees  should  enjoy  the  property, 
share  and  share  alike ;  each  was  to  have  an  equal  advantage  with 
the  others  ;  but  as  to  the  one  third  part  of  Eliza  Jane  Cocks,  there  is 
a  gift  over  to  the  other  two  in  case  of  her  decease  without  leaving 
lawful  issue.  The  question  is,  to  what  period  of  time  does  this 
event  relate.  If  you  make  the  dying  without  leaving  lawful  issue 
refer  to  the  period  anterior  to  the  death  of  the  tenant  for  life,  you 
carry  into  effect  the  primary  intention  of  the  testator  to  divide  the 
fund  amongst  the  three,  share  and  share  alike. 

(1)  39  E.  R.  116  (2  My.  &  K.  15).  (7)  1  Russ.  &  My.  553.  A  case  which 

(2)  18  R.  R.  44  (1  Swanst.  161).  tunied  upon  the  special  context  of  the 

(3)  44  R.  R.  329  (2  Keen,  719).  will  under  which  the  primary  gift  was 

(4)  1  R.  R.  87  (1  Ves.  Jr.  97).  limited  to  income,  and  the  gift  over 

(5)  6  R.  R.  148  (7  Ves.  452).  expressly  extended  to  the  principal. — 

(6)  60  R.  R.  234  (2  Y.  &  C.  C.  C.  0.  A.  S. 

463).  (8)  27  R.  R.  96  (3  RusB.  365). 
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CHOLMONDELEY  v.   LOED   ASHBURTON.  isia. 

(6  Beav.  86—87  ;  a  C.  12  L.  J.  Ch.  337.)  ^'^'*'"*  '•  ^^^ 

A  widow,  as  such,  cannot  take  under  a  limitation  to  the  next  of  kin  of     ^^^  '*'"*• 
her  husband  according  to  the  Statute  of  Distributions.  Loid 

In  a  marriage  settlement,  the  ultimate  limitation  of  a  fund  was  to  such     ^^^^dalk, 
persona   "  as  would,  at  the  decease  of  the  husband,  be  entitled  to  his         ,      1 
personal  estate,  as  his  next  of  kin,  according  to  the  statute  for  the         '■  *^  ■' 
distribution  of  personal  estate  of  persons  dying  intestate,  if  the  husband 
had  died  intestate  without  having  been  married  to  A.,"  his  wife.    The 
wife  died,  and  the  husband  married  again  and  died  :  Held,  that  his  widow 
took  nothing  under  this  limitation. 

Upon  the  marriage  of  George  James  Cholmondeley  with  Catherine 
Francis,  his  second  wife,  a  sum  of  lO.OOOZ.  belonging  to  the  former 
was  settled  upon  the  husband,  wife,  and  the  children  of  the 
marriage ;  and  in  case  of  there  being  no  children  (which  happened) 
the  fund  was  to  be  held  on  the  trust  following :  "  In  trust  for  such 
person  or  persons  as  would,  at  the  decease  of  the  said  George  James 
Cholmondeley,  be  entitled  to  his  personal  estate,  as  his  next  of  kin 
according  to  the  statutes  for  the  distribution  of  personal  estate  of 
persons  dying  intestate,  if  the  said  George  James  Cholmondeley 
had  died  intestate  without  having  been  married  to  the  said 
Catherine  Francis." 

There  were  no  children  of  the  marriage.  George  James 
Cholmondeley  survived  Catherine  his  wife,  and  contracted  a  third 
marriage  with  the  defendant  Mary  Elizabeth  Townsend  (now 
Countess  of  Romney).  He  died  in  1830,  leaving  two  children  his 
next  of  kin,  viz.  the  plaintiff,  tiie  only  surviving  issue  of  his  first 
marriage,  and  the  defendant  Frances  Sophia  Cholmondeley,  the 
only  issue  of  his  third  marriage. 

The  question  in  the  cause  was,  whether,  under  the  ultimate 
limitation,  the  widow  of  George  James  Cholmondeley  was  entitled 
to  participate  in  the  lO.OOOZ.,  or  whether  it  belonged  exclusively  to 
his  children,  as  his  sole  next  of  kin. 

Mr.  Pemherton  and  Mr.  Tripp  for  the  plaintiff  j    •and  Mr.       ['87] 
Kindersky  and  Sir  Walter  Riddell,  in  the  same  interest,  contended 
that  the  wife  was  not  of  the  blood  or  kindred  of  her  husband,  and 
could  not  therefore  take  under  a  limitation  to  his  next  of  kin. ' 

[They  cited  Withy  v.  Mangles  {i),  Garrick  v.  Lord  Camden  (2), 
Elnuley  v.  Yaung  (3),  and  other  authorities.] 

(1)  55  B.  B.  106  (4  Beay.  358).  (3)  2   My.  &  K   82,   780.    See  39 

(2)9B.B.297(WVes.372).  E.fi.146,353. 
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Fr-r. 


Mr,  Turner  and  Mr.  Stintoti,  contra,  argued  that  the  widow  of 

They  cited 


Gholmon- 

r.  the  third  marriage  was  entitled  to  share  in  the  fund. 

AsH^BTON.   Hardvnck  v.  Thurston  (i),  Bailey  v.  Wright  (2). 


Mr.  Williams  for  an  executor. 


The  Masteb  of  the  Bolls: 


Gases  of  this  kind  are  never  quite  satisfactory,  in  consequence  of 
the  popular  meaning  which  in  common  parlance  is  attached  to  the 
words  **  next  of  kin  according  to  the  statute." 

If  the  words  "  next  of  kin  "  had  been  omitted,  I  should  have  no 
doubt  that  the  widow  would  be  then  entitled ;  but,  having  been 
inserted,  I  must  give  them  full  legal  effect,  and  look  for  the  persons 
whom  the  law  designates  by  that  expression.  I  find  that  the  wife 
is  not  one  of  the  next  of  kin.  The  whole  is  given  amongst  the  next 
of  kin,  and  the  two  children  are  therefore  entitled  if  it  be  the 
fact  that  there  were  no  children  of  the  second  marriage,  and  no 
appointment.     Those  facts  must  be  ascertained. 


1843. 
March  15,  16. 

Bolls  Court, 

Lord 
Lanodalb, 

M.B. 

[88] 


The  EAEL  of  LICHFIELD  v.  BOND. 

(6  Beav.  88—95;  S.  0.  12  L.  J.  Ch.  329;  7  Jur.  209.) 

Where  a  plaintilF,  by  his  bill,  seeks  a  discovery  of  matters  which  might 
^ubject  the  defendant  to  a  criminal  prosecution,  and  also  seeks  other 
legitimate  discovery,  it  is  his  duty  to  separate  the  two ;  for  if  they  be  so 
mixed  up  or  connected,  that  either  by  inference  or  exclusion  they  may  lead 
to  a  disclosure  which  might  subject  the  defendant  to  prosecution,  he  is  not 
bound  to  answer  any  portion  of  it. 

The  bill  in  this  cause  prayed  the  delivery  up  of  two  bills  of 
exchange,  alleged  to  have  been  given  for  gambling,  and  for  an 
injunction  to  restrain  an  action  at  law  brought  by  the  defendant 
thereon. 

The  bill  was  filed  in  November,  1842,  and  stated,  "  that  the 
defendant  Joseph  Bond  of  No.  54,  St.  James's  Street,  in  the  county 
of  Middlesex,  for  some  time  previously  to  and  on  the  26th  day  of 
July,  1841,  kept  a  gambling-house  for  playing  at  illegal  games  of 
chance  and  hazard  at  No.  54,  St.  James's  Street  aforesaid." 

That  the  plaintiff  lost  8001.  '*  at  play  and  gambling  in  such 
illegal  games  of  chance  and  hazard,  at  the  said  gambling-house ;  " 


(1)  28  B.  E.  130  (4  Buss.  380). 


(2)  18  E.  E.  151  (1  Swanst.  39 ;   18 
Ves.  49). 


VOL.  liXm.l 


1843.     CH.     fi  BEAV.  88—91. 


21 


that  "  in  consideration  of  the  money  so  lost,  and  of  money  alleged 
to  have  been  lent  to  him  for  payment  of  such  losses/'  the  plaintiff 
accepted  and  delivered  to  the  defendant  the  bills  in  question ;  and 
that  the  defendant  had  commenced  an  action  at  law  against  the 
plaintiff  on  such  bills  of  exchange. 

[It  also  stated  that  the  defendant]  was  engaged  in  bill  transactions 
for  the  accommodation  of  persons  gambling  and  playing  at  games 
at  hazard  and  chance,  and  in  bills,  notes,  and  securities  for  money 
lost  and  won  at  play,  and  for  money  lent  or  advanced  for  payment 
of  money  lost  at  play,  and  to  be  used  for  gambling,  and  other  such 
purposes.     ♦     *     * 

These  and  other  similar  statements  and  charges  were  interrogated 
in  the  usual  manner,  and  the  defendant  was  required  to  answer 
them. 

The  defendant,  by  his  answer,  merely  stated  that  the  plaintiff 
had  accepted  the  bills  in  question,  and  delivered  them  to  the 
defendant,  who  had  commenced  an  action  thereon ;  and  with  the 
exception  of  the  bills  and  the  proceedings  in  the  action,  he  denied 
the  possession  of  any  documents  **  in  the  bill  mentioned,  and  in  his 
answer  answered  unto ; "  and  "  without  admitting  the  truth  of  any 
of  such  matters,  he  declined  to  answer  any  of  the  other  matters  in 
the  said  bill  mentioned,  and  inquired  after  and  not  thereinbefore 
answered  unto,  the  plaintiff,  as  the  defendant  was  advised  and 
submitted  and  humbly  insisted,  not  being  entitled  to  any  answer 
thereto  from  the  defendant." 

The  defendant  having  wholly  omitted  to  answer  the  other  parts 
of  the  bill,  the  plaintiff  took  twenty-two  exceptions  for  insufficiency, 
which  the  Master  however  disallowed ;  and  the  cause  now  came  on 
upon  exceptions  taken  by  the  plaintiff  to  the  Master's  report. 

Mr.  Pembertpn  and  Mr.  Willcock,  for  the  plaintiff,  in  support 
of  the  exceptions : 

*  *  The  statement  of  the  defendant's  keeping  a  gaming-house 
is  merely  descriptive,  and  forms  no  part  of  the  equity  relied  upon 
as  the  foundation  for  the  relief  claimed  by  the  plaintiff.  The 
principal  part  of  the  matter  which  is  unanswered  has  no  relation 
whatever  to  that  fact.  The  defendant  is  bound  to  set  forth  the 
consideration  given  for  the  bills,  &c. 

Lastly,  the  objection  to  answer  is  not  properly  taken.  The 
defendant  does  not  state  that  the  discovery  will  render  him  liable 
to  anj  penalty. 


Eabl  ov 

LiCHFIBLD 
9. 

Bond. 


r89i 


[90] 


[91] 
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The  Mr.  G.  Tiirner  and  Mr,  Toller,  contra  : 

Earl  of 
Lichfield        The  keeping  of  a  gaming-house  is  an  ofifence  at  common  law,  for 

Bond.        which  the  defendant  might  be  indicted :  Rex  v.  Rogier(i). 

[  92  ]  *    *    If  any  of  the  interrogatories,  taken  alone,  might  be  safely 

answered,  yet  in  this  case  they  are  so  connected  with  the  imputed 
offence,  that  it  would  be  impossible  to  answer  them  with  safety. 
They  exhaust  all  lawful  consideration  for  the  bill,  and  leave,  by  infer- 
ence, that  connected  with  the  gaming-house.  It  was  the  duty  of  the 
plaintiff  so  to  have  framed  his  pleadings  as  to  keep  the  two  separate. 

Mr.  Pemherton,  in  reply. 

The  Master  of  the  Bolls  : 

Having  regard  to  the  particular  relief  sought,  and  disregarding 
some  of  the  objectionable  allegations  contained  in  the  bill,  it 
appears  to  me,  that  several  of  the  questions  comprised  in  the 
interrogating  part  are  such  as  the  defendant  might  lawfully  be 
required  to  answer,  but  that  is  not  the  question  here.  The  question 
f  *93  ]  to  be  determined  is,  whether,  upon  this  bill,  framed  as  it  is,  *and 
containing  the  allegations  which  it  does  contain,  the  defendant  is 
bound  to  answer  all  or  any  of  these  questions. 

I  cannot  conjecture  what  reason  induced  the  plaintiff  to  insert 
some  of  the  allegations  contained  in  this  record.  The  fact  that  the 
defendant  kept  a  gambling-house  at  'No.  54,  St.  James's  Street,  is 
certainly  not  the  foundation  for  the  relief  prayed,  yet  the  first 
thing  positively  stated  in  the  bill  is,  that  this  defendant  for  some 
time  previously  to,  and  on  the  26th  of  July,  1841,  kept  a  gambling- 
house  for  playing  at  illegal  games,  at  No.  54,  St.  James's  Street. 
This  is  not  a  mere  description  of  the  defendant's  house,  or  of  where 
he  is  to  be  found,  but  a  distinct  and  positive  allegation,  that  at  the 
time  stated  the  defendant  kept  a  gambling-house  for  playing  at 
illegal  games.  This  undoubtedly  is  an  indictable  offence,  and  is 
one  most  pernicious  to  society.  There  is  scarcely  any  offence  which 
leads  to  greater  mischief,  yet  by  this  bill  the  defendant  is  charged 
with  having  committing  it.  The  next  allegation  in  the  bill  is,  that 
the  plaintiff  lost  800i.  by  playing  and  gambling  at  such  illegal  games 
at  the  said  gambling-house,  and  these  bills  of  exchange  are  then 
connected  with  the  illegal  transactions  which  took  place  at  this 
house.  The  bill  goes  on  to  charge  a  great  variety  of  circumstances 
relating  to  the  bills,  which  are  calculated  to  obtain  from  the  defendant 

(1)  25  E.  E.  393  (1  B.  &  C.  272). 


Bond. 
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the  discovery,  either  that  this  was  a  gambling-house  kept  by  the        the 
defendant,  or  to  exhaust  all  other  means  by  which  the  defendant    lichfield 
might  have  obtained  the  bills,  and  all  other  valid  considerations  for 
them,  and  so  leave  the  neceSsary  inference  (every  thing  else  being 
excluded),  that  this  was  a  gambling  transaction,  and  as  the  plaintiff 
says,  committed  at  this  house. 

It  is  perfectly  true,  as  has  been  argued  that  this,  in  reality,  is  [  94  ] 
not  the  foundation  for  the  relief.  It  is  impossible  to  conjecture 
why  it  was  inserted ;  but  there  is  the  statement  standing  upon  this 
record  in  connection  with  a  great  variety  of  others,  and  a  discovery 
required  of  these  matters  which  more  or  less  directly  tend  to  show 
that  this  was  a  gambling  transaction  committed  in  this  very 
gambling-house.  Now  I  cannot  help  thinking,  that  in  a  case  of 
this  sort  there  may  be  just  and  legitimate  grounds  for  seeking 
relief  and  discovery  and  yet  there  are  circumstances  in  respect  of 
which  discovery  ought  not  to  be  sought,  and  which  the  defendant 
is  not  bound  to  give. 

It  is  the  duty  of  the  plaintiff  in  framing  his  record,  and  in  asking 
for  discovery,  to  separate  the  matters  to  which  he  is  entitled  to  an 
answer,  from  those  which  he  cannot  legally  call  upon  the  defendant 
to  discover.    My  attention  has  not  specifically  been  called  to  all  the 
interrogatories,  and  pending  an  argument,  it  is  impossible  to  read 
them  through  with  that  attention  which  a  case  of  this  kind  requires; 
but  my  impression  is,  that  the  subjects  in  respect  of  which  discovery 
might  have  been  legitimately  asked  for,  and  which  the  defendant 
was  bound  to  give,  are  more  or  less  mixed  up  with  interrogatories 
and  questions,  which  the  defendant  is  not  bound  to  answer,  for  if 
answered,  they  might  lead  to  discovery  tending  to  subject  him  to 
prosecution  for  penalties.    I  think  that  this  ought  not  to  have  been 
done.    If  upon  looking  at  the  interrogatories,  and  the  statements 
on  which  they  are  founded,  I  find  interrogatories  quite  distinct  and 
independent  from  the  criminal  matter,  it  may  be  right  to]  call  upon 
the  defendant  to  answer  them;   but  if  they  are  not  distinct  and 
independent,  which  I  think  is  the  case  with  regard  to  those  to 
which  my  attention  has  been  particularly  *called,  but  are  mixed        [  '95  ] 
up  with  other  matters,  or  so  connected  with  them,  either  by  way  of 
inference,  or  by  way  of  exclusion,  that  they  might  lead  to  a  dis- 
closure of  circumstances  which  would  subject  this  defendant  to  be 
prosecuted  for  the  offence  with  which  he  is  charged,  then  I  think  the 
doctrine  of  this  Court  would  induce  me  to  say  that  these  exceptions 
to  the  Master's  report  must  be  overruled. 
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[b.r. 


The  I  will  look  over  the  bill.     If  I  find  any  interrogatories  distinct 

Lichfield    ^^^  unconnected  with  the  criminal  matter^   I  will  mention   it 
Bond.       to-morrow ;  if  not,  the  exceptions  to  the  Master's  report  will  be 
overruled. 

JUarcJi  16.       ThB   MaSTER  OP   THE   RoLLS  : 

I  have  read  over  the  bill  in  this  case,  and  I  find  that  the  charge 
of  the  offence  is  more  intimately  connected  with  all  the  discovery 
sought,  than  I  collected  during  the  argument.  The  exceptions  must, 
therefore,  be  overruled. 


1842. 

Der,  23. 

1843. 

Jan.  12,  IS, 

14. 
March  13. 

Jlolls  Court. 
Lord 

La  NO  DALE, 

M.K. 

[97] 


CALVERT  V.  GODFREY  (1). 

(6  Beav.  97—110 ;  S.  C.  12  L.  J.  Ch.  305.) 

The  Court  has  no  authority  to  sell  the  real  estate  of  an  infant,  or  to 
convert  it,  upon  the  notion  that  it  would  be  beneficial. 

Where  property  is  sold  under  a  decree,  and  there  is  jurisdiction  to  sell, 
mere  irregularities  and  errors  in  the  proceedings  will  not  invalidate  the 
sale,  or  prevent  a  good  title  from  being  made  under  the  decree. 

A  purchaser  under  a  decree,  to  whom  a  good  title  could  not  be  made, 
discharged  from  his  purchase,  with  bis  costs,  charges,  and  expenses, 
including  the  costs  of  his  petition  to  be  discharged. 

A  trader  who  had  freehold,  copyhold,  and  personal  estate,  died  in 
September,  1832,  leaving  an  infant  heir.  His  estate  was  insufficient  to  pay 
his  debts  and  charges.  His  partners,  however,  by  deed,  took  upon 
themselves  to  pay  all  the  debts,  and  secured  the  principal  part  of  his 
property  for  his  family.  A  suit  was  instituted  for  carrying  the  deed  into 
execution,  and  the  Master  found  that  it  would  be  for  the  benefit  of  the 
infant  heir,  that  the  real  estate  should  be  sold  and  applied  in  the  manner 
mentioned  in  the  deed.  A  decree  was  made  for  sale,  and  the  infant  was 
declared  a  trustee  within  the  1  Will.  lY.  c.  60  (2) :  Held  that  a  sale  under  the 
decree  could  not  be  enforced;  that  the  Ck)urt  had  no  jurisdiction  to  order 
the  sale;  that  the  infant  was  not  a  trustee  within  the  Act;  that  the 
purchaser  was  not  bound  to  wait  till  the  error  was  corrected,  and  the  Court 
therefore  discharged  him  with  his  costs,  charges,  and  expenses. 

In  this  case,  Miss  Watson,  the  purchaser  of  a  copyhold  estate 
under  the  decree  of  the  Court,  by  petition,  prayed  to  be  discharged 
from  her  purchase,  on  the  ground  that  there  was  no  jurisdiction  to 
order  the  estate  to  be  sold,  and  of  certain  alleged  defects  of  title. 

The  estate  belonged  to  Mr.  Charles  Calvert,  who  died  intestate 
in  the  month  of  September,  1882.  At  the  time  of  his  death,  he 
was  a  trader  subject  to  the  bankrupt  laws,  and  was  entitled  to 
certain  freehold  and  copyhold  estates,  and  to  a  large  personal  estate. 

He  was  also  largely  indebted,  and  was  liable  to  the  performance 


(1)  In  re  Tessier's  Settled  Estates 
[1893]  1  Ch.  153;  In  re  Montagu 
[1«97J  2  Ch.  8,  66  L.  J.  Ch.  541,   76 


L.  T.  485. 
(2)  Eep.  13  &  14  Vict.  c.  60,  s.  1. 
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of  covenants,  the  performance  of  which  might,  after  his  death,  have      Calvert 
been  enforced  as  against  his  copyhold  estates.  Godfrey 

For  the  purpose  of  this  application,  and  under  the  circumstances, 
the  Court  thought  that  it  ought  to  assume  that  the  intestate's 
freehold,  copyhold,  and  personal  estates  were,  in  the  aggregate, 
insufficient  for  the  ^payment  of  all  his  debts  and  liabilities,  and  [  *^^  ] 
consequently,  that  if  the  estate  had  been  administered  under  the 
strict  rules  of  law  and  equity,  the  whole  would  have  been  sold  and 
disposed  of,  the  debts  and  liabilities  would  have  been  but  in  part 
satisfied,  and  nothing  would  have  been  left  for  the  intestate's  heirs 
and  next  of  kin,  and  that  this  would  have  been  the  result  of  a 
regular  proceeding  to  sell  and  marshal  the  assets  for  payment,  as 
far  as  they  would  extend,  of  all  the  debts  and  liabilities. 

In  this  state  of  things,  and  soon  after  the  intesta.te's  death,  his 
surviving  partners  proposed  an  arrangement  for  the  full  payment  of 
all  his  debts,  and  for  securing  a  provision  for  his  family,  and  for  the 
purpose  of  carrying  this  arrangement  into  effect,  a  deed,  dated  the 
15th  day  of  May,  1888,  was  executed. 

By  this  deed,  after  reciting  that  the  whole  real  and  personal 
estate  would  fall  very  short  of  answering  the  debts  and  liabilities, 
it  was  farther  recited,  that  the  surviving  partners,  out  of  regard  to 
the  memory  of  the  intestate,  and  the  interest  of  his  family,  pro- 
posed, that  such  measures  should  be  taken,  that  the  whole  of  the 
real  and  personal  property  (exclusive  of  his  share  in  the  partnership 
effects  and  property,  and  exclusive  of  a  life  estate  which  belonged  to 
his  widow),  should  be  secured  and  applied  for  the  benefit  of  his 
family,  and  that  the  whole  of  his  debts  should  be  paid  in  full  out  of 
the  capital  and  property  of  the  partnership,  or  by  the  surviving  part- 
ners ;  and  after  further  reciting,  that  the  freehold  estates  were  liable 
to  the  payment  of  the  simple  contract,  as  well  as  the  specialty  debts, 
and  that  by  marshalling  the  assets,  the  copyhold  estates  might  be 
applied  towards  satisfaction  of  an  annuity  of  1,7002.,  which  the 
intestate  had  covenanted  to  pay  to  his  widow  ;  and  that  such  pro- 
vision as  therein  mentioned  was  made  for  payment  of  all  *the  [  *^^  ] 
debts,  it  was  agreed,  that  the  freehold,  copyhold,  and  personal 
estate  of  the  intestate  (with  such  exception  as  therein  mentioned), 
so  far  as  by  law  might  be  done,  should  be  sold  under  the  direction 
of  a  court  of  equity,  and  that  the  money  to  arise  from  the  sale 
should  be  invested  in  the  purchase  of  stock,  and  the  dividends 
applied  towards  payment  of  the  annuity,  according  to  the  intestate's 
covenant ;  and  that  after  the  widow's  death,  the  capital  should  be 
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Calvbbt  divided  equally  among  the  children.  The  surviving  partners  were 
GoDFBKY.  *o  *Pply  *b6  amount  of  the  intestate's  interest  in  the  partnership 
assets,  as  far  as  it  would  extend,  in  satisfaction  of  all  his  debts,  and 
they  engaged,  personally,  to  pay  all  the  debts  which  could  not  be 
so  satisfied;  and  they  further  engaged,  personally,  to  satisfy  so 
much  of  the  widow's  annuity  as  the  other  means  contemplated  by 
the  deed  were  insufficient  to  pay,  and  that,  whether  the  estates 
could  be  sold  or  not ;  and  they  also,  by  way  of  free  gift,  made  a 
further  provision  of  12,000i,  for  the  children  ;  and  it  was  arranged, 
that  a  suit  in  equity  should  be  instituted  for  the  purpose  of  carrying 
the  arrangement  into  effect. 

A  bill  was  accordingly  filed,  on  the  7th  of  June,  1833,  by  the 
widow  and  two  of  the  children  of  the  intestate,  alleging  that  it 
would  be  beneficial  to  the  children  and  all  persons  interested  in  the 
estate  that  the  arrangement  should  be  carried  into  effect.  It 
prayed,  that  an  account  might  be  taken  of  the  intestate's  personal 
estate:  that  a  proper  fund  might  be  set  apart  to  answer  the 
annuity  of  1,700Z.  due  to  the  widow :  that,  if  necessary,  the  real 
estate  might  be  sold,  for  the  purpose  of  raising  such  fund :  that 
•  the  debts  of  the  intestate  might  be  paid  out  of  the  personal  estate, 
as  far  as  was  consistent  with  the  deed  of  arrangement,  in  a  due 
course  of  administration :  that  it  might  be  ascertained,  whether  it 
[  *ioo  ]  was  for  the  benefit  of  the  children  that  the  deed  should  ""be  carried 
into  effect,  and  in  that  case,  that  the  surviving  partners  of  the 
intestate  might  be  ordered  specifically  to  perform  the  stipulations 
in  the  deed  :  that  it  might  be  declared,  that  the  freehold  and  copy- 
hold estates  of  the  intestate  were,  under  the  settlement  made  on 
his  marriage,  charged  with  and  subject  to  the  payment  of  the 
annuity  of  1,700L,  thereby  provided  for  his  widow  for  her  jointure  : 
that  it  might  be  inquired  of  what  freehold  and  copyhold  estate  the 
intestate  died  seised  or  entitled,  and  to  which  of  his  children  the 
same  had  descended  :  that  proper  directions  might  be  given  for  the 
sale  of  the  freehold  and  copyhold  estates  of  the  intestate,  or  such 
part  thereof  as  the  Court  should  direct,  and  for  the  payment  of  his 
debts,  and  the  marshalling  and  application  of  his  assets  and  real 
and  personal  estates,  for  the  benefit  of  his  creditors  and  the  other 
parties  interested  therein,  and  for  other  and  consequential  relief. 

By  the  decree,  dated  the  24th  of  July,  1833,  it  was  ordered  that 
an  account  should  be  taken  of  the  intestate's  personal  estate,  debts, 
and  legacies ;  and  that  the  Master  should  inquire,  whether  the 
surviving  partners  had  paid  any  of  the  intestate's  debts;  and  if 
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proper  parties,  and  then,  whether  they  be  infants  or  adults,  they 
axe  all  bonnd  by  the  decree  of  the  Court :  Lloyd  v.  Johnes  (i),  Curtis 
v.  Price  {2).     *     *     * 

It  would  be  absurd  after  the  Court  has  pronounced  its  decision, 
to  allow  a  mere  purchaser  to  re-argue  the  case  by  way  of  appeal. 

In  this  case  it  is  not  necessary  to  decide  on  the  abstract  power  of 
the  Court  over  the  real  estates  of  infants,  for  if  the  rights  of  the 
parties  had  been  worked  out,  the  estate  would  have  appeared  insol- 
vent, and  a  sale  would  be  inevitable.  The  intestate  covenanted  to 
secure  the  1,700Z.  a  year  out  of  his  real  and  personal  estate,  the 
covenant  constituted  a  lien  on  his  copyholds,  and  the  other  creditors 
would  have  been  entitled  to  have  the  assets  marshalled.    *    *    * 

Mr.  G.  Turner  and  Mr,  WiUcock,  in  the  same  interest.     *     *     * 

Mr.  Kindersley,  in  reply. 

The  ^Master  of  the  Bolls: 

There  are  three  objections  to  the  decree  or  order  on  further 
directions.  First,  that  the  sale  of  the  copyholds  is  directed  merely 
because  it  was  deemed  to  be  beneficial  to  the  infant,  and  this  the 
Court  has  no  authority  to  do.  Secondly,  that  this  is  a  case  not 
within  the  statute  of  1  Will.  IV.  c.  60,  and,  consequently,  that  the 
decree  is  erroneous  in  declaring  the  infant  Charles  Calvert  to  be 
a  trustee  within  the  true  intent  of  that  Act.  Thirdl}',  that  in  fact 
Charles  Calvert  was  not  customary  heir  of  so  much  of  the  land  as 
was  held  of  the  manor  of  Isleworth  Bectory  and  Twickenham. 

The  first  objection  depends  upon  the  jurisdiction  of  the  Court. 
The  Court  may  order  real  estates  vested  in  *infants  to  be  sold  to 
satisfy  the  demands  of  creditors,  or  to  give  to  cestuis  que  trust  the 
benefit  to  which  they  are  entitled,  but  it  has  no  authority  to  convert 
the  real  estate  of  infants  into  personalty,  or  to  sell  the  real  estate 
vested  in  an  infant  upon  the  notion  that  the  conversion  or  sale 
would  be  beneficial  to  the  infant  himself,  or  to  himself  and  others. 

In  this  case  it  appears  to  me,  that  creditors,  unfettered  by  any 
contrary  obligation  of  then-  own,  might  have  been  aided  by  the 
authority  of  this  Court  in  the  sale  of  this  estate,  and  that  in  a 
proceeding  adapted  to  the  purpose,  a  good  title  might  have  been 
made  under  a  decree. 

But  the  widow  and  the  surviving  partners  are  the  only  persons 

(1)  7  B.  B.  147  (9  Vee.  37).  now  see  s.  70  of  the  Conveyancing 

(2)  8  B.  B.  303  (12  Yes.  89).     And     Act,  1881.— O.  A.  S. 


Calvbbt 

V. 
GODFBET. 


[105] 


[  106  ] 


March  13. 


[  *107  ] 
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Galvbbt  having  legal  claims  upon  the  estate,  and  they  have  entered  into  the 
GoDFBET.  cleed  of  arrangement,  according  to  the  provisions  of  which,  all  the 
creditors  were  to  be  paid,  and  the  annuity  of  the  widow  was  to  be 
fully  satisfied,  whether  the  copyholds  were  to  be  sold  or  not. 

From  the  authorities  which  were  referred  to  in  the  argument,  it 
is  apparent,  that  if  there  be  jurisdiction  to  sell,  mere  irregularities 
and  errors  in  the  proceedings  will  not  invalidate  the  sale  or  prevent 
a  good  title  from  being  made  under  the  decree ;  and  in  this  case 
I  have  not  thought  it  necessary  to  consider  several  alleged  errors  in 
the  mode  of  taking  the  accounts,  and  calculating  the  claims  on  the 
estate.  Such  errors,"  even  if  proved,  would  not  have  availed  the 
petitioner. 

But  if  there  was  no  person  who  had  a  right  to  call  upon  the  Court 

to  sell  the  estate  for  the  satisfaction  of  a  claim,  then  it  is  clear,  that 

in  substance,  as  well  as  in  words  and  form,  the  sale  was  ordered 

[  *108  ]      only  on  the  ground  *of  its  being  beneficial  to  the  infant  to  sell,  and 

I  think  that  this  is  not  within  the  jurisdiction  of  the  Court. 

Now,  by  the  deed  of  arrangement,  the  surviving  partners  were  to 
apply  the  amount  of  the  intestate's  interest  in  the  partnership  assets, 
as  far  as  it  would  extend,  in  satisfaction  of  all  his  debts,  and  they 
engaged,  personally,  to  pay  all  the  debts  which  could  not  be  so 
satisfied,  and  they  further  engaged  personally  to  satisfy  so  much  of 
the  widow's  annuity  as  the  other  means  contemplated  by  the  deed 
were  insufficient  to  pay,  and  in  this  manner,  they  provided  that 
neither  the  creditors  (by  marshalling),  nor  the  widow,  under  the 
covenant,  should  resort  to  the  real  estate  intended  to  be  saved  for 
the  children,  and  if  this  were  all,  there  could  be  no  question  but 
that  the  sale  was  asked  for  and  ordered  only  for  the  benefit  of  the 
children. 

But  then  it  was  part  of  the  argument,  that  in  order  to  affect  the 
copyhold  premises,  and  to  obtain  a  sale  thereof,  or  the  application 
in  manner  aforesaid  of  the  rents,  and  for  all  the  purposes  consis- 
tent with  the  arrangement,  and  more  especially  as  far  as  might  be 
necessary  to  effectuate  such  arrangement,  the  debts  which  should 
be  paid  by  the  surviving  partners  were  to  be  considered,  not  as 
discharged,  but  as  kept  on  foot  for  their  benefit  subject  to  the 
arrangement,  and  that  they  should  stand  in  the  place  of  the 
creditors  whose  debts  they  had  paid,  or  in  place  of  the  widow,  who, 
as  administratrix,  had  paid  the  same,  and  also  in  the  place  of  the 
widow,  in  respect  of  monies  paid  to  her  on  account  of  her  annuity 
under  her  marriage  settlement. 
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The  object  of  this  part  of  the  agreement  was  not  to  enforce  a      Calvbbt 
legal  or  equitable  right  for  the  payment  of  the  *debt,  but,  if  prac-     Godfrey. 
ticablsy  to  take  advantage  of  the  right  (which  without  the  agreement       [  *109  ] 
would  have  existed),  merely  for  the  purpose  of  effecting  the  arrange- 
ment, for  the  benefit  of  the  children  which  the  agreement  was 
intended  to  secure  to  them,  and  even  under  this  clause,  the  only 
foundation  for  an  order  to  sell  was,  that  the  sale  would  be  beneficial 
to  the  infant. 

I  do  not  think  that  this  is  a  case  of  election,  in  which  the  Court 
having  the  duty  of  electing  for  the  infant,  can,  as  the  result  of  the 
election,  direct  the  real  estate  to  be  sold.  It  was  I  think  justly 
argued,  that  if  an  infant  entitled  by  descent  to  real  estate  could 
have  a  case  of  election  raised  by  a  proposal  to  do  something  for  his 
benefit,  no  case  could  arise  in  which  means  might  not  be  found  to 
give  the  Court  jurisdiction  to  sell  the  estate  of  an  infant. 

And  on  the  whole,  after  a  consideration  of  the  deed  of  arrange- 
ment, of  the  form  and  scope  of  the  pleadings,  of  the  decree  and  of 
the  report,  I  think,  that  the  order  for  the  sale  of  the  copyholds  was 
founded  solely  upon  the  Master's  finding,  in  conformity  with  the 
plain  intention  of  the  parties  and  the  real  facts  of  the  case,  that  it 
would  be  beneficial  to  the  children  that  the  sale  should  be  made ; 
and  looking  at  the  whole  arrangement,  I  think  there  can  be  no 
doubt  that  the  sale  would  be  beneficial  to  the  customary  heirs 
individually.  But  it  appearing  that  the  Court  has  not  jurisdiction 
to  sell  the  real  estates  of  infants,  on  the  ground  that  the  sale  is 
beneficial  to  them,  I  think  that  the  order  ought  not  to  have  been 
made,  and  that  a  sale  under  it  cannot  be  enforced. 

This  being  my  opinion,  it  is  the  less  material  to  consider  the 
other  objections,  but  I  think  I  ought  to  state,  that  it  does  not 
appear  to  me  that  the  case  comes  within  *the  provisions  of  the  [  •no  ] 
statute  1  Will.  IV.  c.  60,  and  if  it  did,  I  think  that  the  purchaser 
could  not  have  been  compelled  to  wait  till  an  error  so  material  as 
the  declaration  of  a  wrong  person  being  trustee  for  the  purchaser 
was  corrected. 

On  the  whole,  therefore,  and  without  entering  into  the  particular 
objections  as  to  the  title,  I  think  that  the  petitioner  is  entitled  to 
be  discharged  from  her  purchase,  and  to  have  the  stock  arising  from 
the  investment  of  the  purchase-money  paid  into  Court  transferred 
to  her. 

And  it  must  be  referred  to  the  taxing  Master  to  tax  her  costs, 
cJbarges,  and  expenses  incurred  in  respect  of  the  purchase,  including 
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the  costs  of  this  petition,  the  money  retained  by  the  auctioneer  must 
be  repaid  to  her,  and  she  must  give  up  possession  and  account  for 
any  rent  she  has  received. 


1842. 

Dec,  9, 10. 12. 

1843. 

March  13. 

Bolls  Omrt. 

Lord 

Langdale, 

M.R. 

[110] 

1843. 
Feb.  20. 

RolU  Gmrt. 

Lord 

Langdale, 

M.R. 

[124] 


BONSEK  V.  COX. 

(6  Beav.  110—118  ;  S.  C.  13  L.  J.  Ch.  260;  8  Jur.  387.) 
[See  55  B.  B.  118,  for  the  report  of  this  case.] 


KING  V.  WILSON. 

(6  Beav.  124—130.) 

A  tenant  in  possession  purchased  the  property,  which  was  represented  to 
be  forty-six  feet  in  depth ;  it  turned  out  to  be  thirty-three  only :  Held, 
that  he  was  entitled  to  an  abatement. 

Though  time  be  not  of  the  essence  of  a  contract,  it  may  be  made  so  by 
notice,  where  there  has  been  great  and  improper  delay  on  one  side  in 
completing.  It  may,  however,  be  waived  by  proceeding  in  the  purchase 
after  the  expiration  of  the  time  fixed  by  the  notice  (1). 

On  the  20th  of  July,  1841,  the  defendant,  who  was  the  tenant 
and  occupier  of  a  certain  freehold  house  and  premises  at  Islington, 
agreed  to  purchase  the  same  from  the  plaintiff,  and  by  the  terms 
of  the  contract,  the  purchase  was  to  be  completed  on  the  28rd  of 
August,  1841. 

The  particulars  stated  the  property  to  be  forty-six  feet  in  depth, 
when,  in  fact,  the  depth  was  only  thirty-three  feet. 

The  abstract  was  delivered  on  the  Slst  of  July,  and  was  returned 
with  requisitions  and  objections  on  the  10th  of  August.  One  of 
these  required  proof  of  the  vendor's  descent.  To  meet  this,  the 
certificate  of  the  marriage  of  the  vendor's  parents  was  furnished, 
which  showed  that  they  were  married  on  the  21st  of  March,  1794, 
and  this  was  accompanied  by  the  certificate  of  the  vendor's  baptism 
on  the  1st  of  June,  1794,  but  which  stated  that  he  was  born  on  the 
17th  of  April,  1794.  The  draft  of  a  solemn  declaration  under  the 
Act  (5  &  6  Will.  IV.  c.  62)  as  to  this  matter,  was  also  sent.  This 
evidence  was  not  satisfactory  to  the  purchaser,  who  required  either 
the  next  brother  of  the  vendor  to  join  in  the  conveyance,  or  the 
bond  of  indemnity  of  some  responsible  person. 

On  the  1st  of  September,  the  vendor  stated  that  he  had  no  better 
evidence  to  offer,  nor  any  corroborative  proof,  for  both  the  medical 


(1)  Green  v.  Sevin  (1879)  13  Ch.  D.  680,  596,  41  L.  T.  724. 
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man  and  nurse  were  dead.   He  declined  the  proposal  of  the  purchaser        King 
and  threatened  to  file  a  bill.  aa'ilson. 

Some  further  correspondence,  which  is  not  material,  took  place  [  125  ] 
between  the  parties,  and  ultimately,  on  the  18th  of  September,  the 
purchaser  wrote  to  say,  that  if  the  objection  as  to  the  insufficiency 
of  the  proof  of  the  descent  was  not  removed  within  a  week,  he  should 
consider  himself  no  longer  bound,  and  of  this  he  thereby  gave  formal 
notice. 

The  vendor  afterwards  ofifered  to  give  an  indemnity,  which  pro- 
posal the  purchaser  entertained,  but,  on  the  28th  of  September, 
objected  to  the  person  proposed,  and  insisted  that  he  was  no  longer 
bound  by  the  contract.  On  the  15th  of  November  the  vendor 
furnished  the  solemn  declaration  of  a  party  present  at  the  marriage, 
but  the  purchaser  refused  to  renew  the  subject,  and  this  bill  for 
the  specific  performance  was  in  consequence  filed  on  the  27th  of 
November,  1841. 

The  cause  now  came  on  for  hearing.  The  plaintiff  entered  into 
no  evidence  in  the  cause  as  to  his  descent,  and  the  defendant 
insisted  that  the  contract  had  been  put  an  end  to,  and  also  that  the 
abstract  furnished  did  not  go  back  far  enough. 

Mr.  Pemberton  and  Mr.  S.  P.  White,  for  the  plaintiff,  asked  for 
a  reference  to  the  Master  as  to  the  title,  and  as  the  defendant  had 
raised  an  untenable  defence  that  the  contract  had  been  rescinded, 
they  argued  that  the  defendant  should,  at  once,  be  ordered  to  pay 
the  costs  up  to  the  hearing. 

Mr.  Kindersley  and  Mr.  Dtinn,  contra^  contended  that  as  the 
plaintiff  had  failed  to  comply  with  the  reasonable  requisition  of  the 
purchaser,  within  the  time  limited  by  the  contract  and  by  the  notice, 
the  contract  had  been  put  an  end  to. 

Secondly,  that  the  conduct,  default,  and  laches  of  the  plaintiff  had        [  126  ] 
been  such,  as  to  disentitle  him  to  any  relief  in  this  Court;. 

Thirdly,  that  if  the  purchase  was  to  proceed,  then,  that  there 
having  been  a  great  misrepresentation  as  to  the  quantity  of  the  land 
sold,  the  purchaser  was  entitled  to  compensation  for  the  deficiency 
in  quantity. 

Fourthly,  that  no  special  order  ought  to  be  made  as  to  the  costs 
up  to  the  hearing,  especially  as  the  suit  had  originated  from  the 
default  of  the  plaintiff  in  furnishing  satisfactory  evidence  as  to  his 
descent. 

E.B. — VOL.  LXin.  3 
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King  Mr.  S.  P.  White,  in  reply : 

V. 

Wilson.  The  defendant    is  not  entitled    to  any  compensation  for  the 

erroneous  description.    He  was  tenant  and  in  possession  of  the 

premises,  and  well  knew  what  the  property  was  which  it  was  the 

intention  of  the  plaintiff  to  sell,  and  which  he  intended  to  purchase. 

Taylor  v.  Brown  (l),  and  Hyde  v.  DaUaxoay  (2),  were  cited. 

The  Master  of  the  Bolls: 

The  first  question  in  this  case  is,  whether  the  contract  has  been 
put  an  end  to.  Now  I  am  clearly  of  opinion  that  though  time  may 
not  be  of  the  essence  of  a  contract,  yet  where  there  is  great  and 
improper  delay  on  one  side,  the  other  party  has  a  right  to  fix  a 
reasonable  time  within  which  the  contract  is  to  be  completed ;  that 
time  will  then  be  considered  by  this  Court  as  having  become  of  the 
essence  of  the  contract ;  and  in  case  the  party  makes  default  in 
[  'la?  ]  doing  what  is  right  and  *proper  on  his  part,  within  the  time  so 
fixed,  it  will  be  a  reason  why  this  Court  will  not  afterwards  interfere 
in  his  favour  to  compel  the  execution  of  the  contract. 

The  question  is  whether  those  circumstances  occur  in  the  present 
case.  I  cannot  help  thinking  that  the  conduct  of  the  vendor  in  this 
case  was  not  satisfactory  with  respect  to  the  proof  required  of  bis 
legitimacy.  The  first  certificate  stated  the  marriage  to  have  taken 
place  in  March,  and  the  certificate  of  the  baptism,  (which  is  no 
evidence  whatever  of  the  birth)  shows  the  baptism  to  have  taken 
place  in  April  following.  It  therefore  seems  to  have  been  necessary 
to  inquire  very  minutely  into  the  circumstances,  and  when  the  birth 
really  took  place.  The  correspondence  is  not  material,  until  we 
come  to  the  1st  of  September,  1841.  There  was  then  a  real  objec- 
tion, and  the  only  mode  proposed  for  removing  it,  was  by  tendering 
the  declaration  of  the  mother.  I  do  not  think  it  material  that  the 
declaration  was  sent  without  signature,  and  without  having  gone 
through  the  usual  formalities,  though  it  was  a  very  good  reason  for 
returning  it  in  order  that  it  might  be  perfected.  The  parties  did 
not  agree  upon  the  mode  of  removing  the  objection ;  the  purchaser's 
solicitor  on  the  18th  of  September  says,  '*  If  this  objection  is  not 
removed  within  a  week,  I  shall  consider  my  client  no  longer  bound, 
and  of  this  I  beg  to  give  you  formal  notice.**  Now  I  must  say,  that 
under  the  circumstances,  this  was  rather  too  short  a  time,  it  was  not 
reasonable  to  require  every  thing  to  be  done  within  a  week.  How- 
ever that  might  be,  I  think  that  under  the  circumstances  of  this 
(1)  50  R.  E.  162  (2  Beav.  180).  (2)  55  E.  E.  171  (4  Beav.  606). 
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case,  the  contract  was  not  put  an  end  to ;  for  we  find  these  gentlemen        Kinq 
(meaning  I  dare  say  that  the  correspondence  should  be  continued      wilson. 
without  any  prejudice)  afterwards  proceeding  in  the  matter,  and 
considering  whether  a  satisfactory  indemnity  could  not  be  had  ;  in 
which  *event,  it  is  not  disputed,  the  contract  might  be  completed      [  *128  ] 
without  regard  to  the  letter  fixing  the  time  within  which  it  was  to 
be  done;  so  that  there  was  something,  which  might  have  been  done, 
after  the  expiration  of  the  time  fixed  by  means  of  which  the  contract 
would  have  been  completed.  It  appears  to  me  under  the  circumstances 
that  the  contract  is  not  put  an  end  to. 

The  next  consideration  here  is,  whether  the  conduct  of  the 
plaintiff  has  been  such,  that  the  Court  in  its  discretion  will  refuse 
to  grant  a  specific  performance.  Now  really  the  whole  question 
under  discussion  between  the  parties,  and  in  issue  in  the  cause,  or 
nearly  so  (for  although  other  objections  have  been  spoken  of,  yet 
they  have  not  been  stated  in  a  way  to  make  me  attach  any  weight 
to  them),  was  as  to  the  legitimacy  of  the  plaintiff.  When  the 
plaintiff  was  called  upon  to  prove  it,  I  think  it  would  have  been 
better  to  have  procured  the  necessary  proof  at  once,  but  I  do  not 
think  that  the  circumstance  of  not  having  done  so  is  a  reason  why 
this  bill  should  be  dismissed,  especially  when  the  defendant,  by  his 
answer  insists  that  the  contract  was  put  an  end  to,  and  not  on  the 
default  in  procuring  the  requisite  evidence.  Seeing  that  there  is 
an  existing  contract,  I  think  there  is  no  reason  why  it  should  not 
be  specifically  performed. 

The  next  question  is  as  to  the  compensation,  and  I  am  of  opinion 
that  compensation  ought  to  be  given.  The  depth  sold  is  forty-six 
feet,  whereas  the  vendor  had  only  thirty-three.  It  is  said  that  no 
deception  could  have  been  practised,  because  the  defendant  was  in 
|x>ss6S8ion  of  the  premises,  and,  being  in  possession,  he  must  have 
known  that  it  was  a  mistake,  and  that  there  were  only  thirty-three 
feet.  Now  I  don't  know  that  ^persons  in  the  occupation  of  premises  [  •129  ] 
are  in  the  habit  of  measuring  them ;  I  think  you  would  find  very 
few  persons  who  know  the  exact  depth  and  frontage  of  their 
premises.  The  purchaser  had  it  stated  to  him  that  the  property 
was  forty-six  feet  in  depth,  and  it  is  a  remarkable  circumstance, 
that  the  particulars  having  stated  forty-six  feet  in  depth,  the  abstract 
of  title  describes  the  premises  as  thirty-three  feet.  That  was 
objected  to  immediately.  It  is  said  you  have  described  it  as  forty - 
six  feet  when  in  point  of  fact  there  are  only  thirty-three.  What 
was  the  answer  made  by  the  solicitor  of  the  vendor  ?    In  substance 
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[♦130] 


it  is  this,  recently  there  has  been  an  admeasurement  and  by  the 
admeasurement  it  appears  that  there  are  forty-six  feet.  Was  the 
defendant  then  to  blame  in  not  going  to  ascertain  and  measure  it  ? 
I  cannot  say  he  was.  The  representation  was  in  perfect  conformity 
with  the  particulars,  and  I  see  no  reason  at  all  why  he  was  to  test 
the  reiterated  representation  by  an  actual  admeasurement.  Further, 
I  see  no  reason  for  thinking  that  the  purchaser  might  not  have 
formed  his  plans  as  to  the  property,  with  reference  to  the  notion 
that  there  were  forty-six  feet  in  depth. 

It  has  been  urged,  with  great  ingenuity,  that  the  excess  of  repre- 
sentation being  very  great,  (thirteen  out  of  forty-six,)  ought  to  have 
attracted  the  attention  of  the  purchaser,  but  why  did  not  the  vendor, 
who  ought  to  have  known  something  about  the  matter,  and  who  had 
caused  a  recent  admeasurement  to  be  made,  communicate  to  the 
other  side  that  it  had  been  ascertained  to  be  thirty-three,  and  not 
forty-six  feet?  I  think  on  the  whole  that  there  is  a  right  to 
compensation. 

The  other  question  is  with  respect  to  the  costs  of  the  cause  up  to 
the  hearing ;  some  things  have  occurred  in  *this  case,  from  which 
I  think  that  the  plaintiff  is  not  entitled  to  those  costs.  There  mast 
be  a  reference  to  the  Master  as  to  the  title,  and  to  ascertain  the 
amount  of  compensation,  and  the  costs  must  be  reserved. 
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[132] 


BA8SF0KD  v.   BLAKE8LEY. 

(6  Beav.  131—134.) 

Where  deeds  are  impeached  for  fraud,  the  mero  allegation  of  fraud  by 
the  bill  will  not  entitle  the  plaintiff  to  an  order  for  their  production ;  on 
the  other  hand,  in  order  to  obtain  a  production,  it  is  not  necessary  that  the 
fraud  should  be  admitted  by  the  answer,  the  Court  must  look  at  the 
circumstances  of  each  case. 

Order  made  for  the  production  of  a  deed  impeached  for  fraud,  though 
the  fraud  was  denied  by  the  answer,  the  case  on  the  whole  being  such  as  to 
render  an  inspection  proper. 

This  suit  was  instituted  for  the  purpose  of  setting  aside  a  series 
of  conveyances  nearly  voluntary  obtained  by  a  nephew  from  his 
aged  uncle. 

In  1837  the  plaintiff  lost  his  only  daughter,  in  consequence  of 
which  (as  was  alleged),  he  became  overwhelmed  with  grief.  The 
plaintiff  at  this  time  was  nearly  seventy  years  of  age,  and  possessed 
estates  of  considerable  value ;  and,  in  April,  1888,  he  conveyed  one 
of  those  estates  to  the  defendant,  his  nephew,  reserving  thereout 
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a  life  estate  only,  and  an  annuity  of  100/.  a  year  for  any  wife  he     Bassfobd 
might  marry.  Blakeslbt. 

In  June,  1838,  the  plaintiff  conveyed  a  second  estate  to  the 
defendant,  reserving  thereout  a  life  interest ;  and,  in  June,  1839, 
he  granted  to  the  defendant  a  lease  of  the  property  during  the 
plaintiff's  life  at  an  inadequate  rent. 

In  August,  1840,  the  plaintiff  being  on  the  point  of  marrying 
again,  released  to  the  defendant  the  annuity  of  1002.  a  year ;  and, 
in  December  following,  he  also  conveyed  to  the  defendant  his  life 
estate.  In  these  different  transactions  a  small  and  mere  colourable 
consideration  was  purported  to  be  given;  but,  in  the  result,  the 
plaintiff  completely  denuded  himself  of  the  whole  of  his  property, 
worth  more  than  14,000Z.,  in  favour  of  the  defendant. 

The  plaintiff  alleged  that  these  deeds  had  been  obtained  by 
fraud,  deception,  and  undue  influence,  and  that  the  defendant  had 
procured  them  by  practising  on  the  fears  and  weakness  of  the 
plaintiff. 

The  defendant  by  his  answer,  which  was  of  considerable  length, 
though  he  denied  these  allegations,  stated  that  the  plaintiff  had 
long  entertained  a  great  regard  for  the  defendant,  who  was  his  heir 
apparent,  and  had  long  determined  to  provide  for  him ;  that  the 
conveyances  had  been  made  by  his  uncle  of  his  own  free  will  out  of 
regard  to  the  defendant,  and  for  some  other  *consideration,  with  [  ♦133  ] 
the  assistance  of  a  separate  solicitor  on  each  several  occasion.  The 
case,  however,  made  by  the  defendant  himself  was  one  of  great 
suspicion.  The  answer  set  out  the  conveyances  at  some  length, 
and  admitted  them  and  the  title-deeds  to  be  in  the  defendant's 
possession. 

Mr.  Moore^  in  support  of  the  motion. 

Mr.  G.  Turnery  contra,  resisted  the  production  of  the  convey- 
ances, which  were  the  defendant's  title-deeds.    *    *    * 

Thb  Master  of  the  Bolls: 

I  perfectly  agree,  that  where  a  bill  alleges  that  deeds  have  been 
obtained  by  fraud,  and  the  answer  entirely  denies  the  fraud  and 
states  the  deeds,  the  plaintiff  is  not,  in  that  situation  of  things, 
entitled  to  an  order  for  their  production. 

On  the  other  hand,  it  is  not  necessary,  in  order  to  entitle  the 
plaintiff  to  the  production  of  the  deeds,  that  the  defendant  should 
admit  that  there  has  been  fraud. 
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The  Court  must  look  to  the  circumstances  of  each  case,,  and 
looking  to  the  circumstances  under  which  these  deeds  have  been 
obtained,  I  think  it  is  quite  reasonable  that  the  deeds  should  be 
produced.  Here  *are  conveyances  from  an  old  man  under  very 
extraordinary  circumstances  and  almost  without  consideration.  It  is 
said  these  are  the  defendant's  title-deeds,  but,  according  to  his  own 
statement,  he  has  no  title  except  what  he  derived  by  gift  from  the 
plaintiff.  I  think  that  the  plaintiff  should  be  at  liberty  to  see  what 
he  has  done,  and  that  the  defendant  should  produce  these  deeds. 

I  agree  with  the  rule  stated  by  the  defendant's  counsel,  that  a 
plaintiff  is  not,  upon  a  mere  allegation  of  fraud,  entitled  to  the 
production  of  deeds  which  are  impeached ;  but  here  is  not  only  the 
allegation  of  fraud,  but  circumstances  which  show  me  that  the 
plaintiff  is  fairly  entitled  to  have  the  matter  inquired  into. 

Note. — The  cause  afterwards  came  on  for  hearing  on  the  80th  of 
April,  1844,  when  upon  concessions  being  offered  by  the  defendant, 
the  case  was  compromised. 


1842(1). 
Jan,  26. 

1843. 
Feb.  22. 

1844. 
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LOKD  MOSTYN  v.   SPENCER. 

(6  Beav.  135—142 ;  afifd.  on  appeal,  14  L.  J.  Ch.  1—4 ;  9  Jur.  97.) 

The  nomination  of  Commissioners  to  take  evidence  is  improperly  exer- 
cised by  the  appointment  of  anyone  who  by  relationship,  connection  or 
employment  is  liable  to  be  biassed  in  favour  of  either  of  the  litigants. 

[In  this  case  his  Lordship  made  the  following  observations  upon 
the  point  mentioned  in  the  above  headnote  :] 

This  motion  is  made  by  the  defendant  for  an  order  to  suppress 
the  depositions  of  William  Pugh,  as  being  irregularly  taken. 

The  depositions  were  taken  on  behalf  of  the  plaintiff,  under  a 
commission  in  which  the  defendant  did  not  join ;  and  the  plaintiff 
having  named  his  own  Commissioners,  the  objection  is,  that  one  of 
the  Commissioners,  whom  he  named  and  who  acted  on  the  execution 
of  the  commission,  was  his  nephew  and  agent. 

I  am  of  opinion  that  it  was  clearly  wrong  to  insert  the  name  of 
the  plaintiff's  nephew  and  agent  as  a  Commissioner.  The  Court 
would  not,  knowingly,  have  appointed  as  its  minister  for  the  execu- 
tion of  a  commission  to  examine  witnesses,  a  person  whose  connec- 
tion and  employment  rendered  him  so  liable  to  be  biassed.  The 
nomination  of  Commissioners  is  intrusted  to  the  parties,  subject  to 
(1)  Probably  1843.    See  14  L.  J.  Ch.  1.— R  P. 


VOL.  Lxni.l     1843-44.  CH.  6  BEAT.  140—142;  14  L.  J.  CH.  3. 


39 


all  the  consequences  of  improper  nomination,  and  it  would  lead  to        Lori> 
the  most  dangerous  consequences,  if  parties  were  allowed  to  avail  ^^ 

themselves  of  the  evidence  taken  under  commissions  upon  which  Spkmceb. 
they  had  placed  their  own  agents ;  and  accordingly,  the  Court  has 
suppressed  the  depositions,  when  taken  under  a  commission,  in 
which  a  solicitor  in  the  cause,  or  the  clerk  of  a  solicitor  in  the  cause 
has  been  named  as  a  Commissioner.  I  conceive  that  a  person  who 
is  acting  for  the  party  as  his  agent,  though  he  may  not  be  his 
solicitor,  is  not  less  objectionable  than  if  he  were  so ;  not  being  a 
solicitor,  he  may  perhaps  *be  considered  as  less  likely  to  be  aware  [  *hi  ] 
of  the  duty  of  being  strictly  impartial  on  such  an  occasion.  It  is 
not  a  valid  objection  to  an  application  of  this  sort,  that  publication, 
has  passed,  if  the  party  complaining  comes  within  a  reasonable 
time  after  he  has  discovered  the  objection ;  and  the  real  ques- 
tion upon  this  motion  is,  whether  the  defendant  has  come  in  a 
reasonable  time. 

[After  referring  to  the  facts  of  this  particular  case,  his  Lordship 
concluded  as  follows :] 

It  is  not  without  reluctance  that  I  make  the  order.  The  witness  l^^^l 
is  dead,  there  was  no  charge  of  partiality  of  conduct,  and  the 
plaintiff  may  be  deprived  of  evidence  very  important  to  his  case. 
Bat  it  cannot  be  permitted  to  parties  to  name  their  own  agents  and 
relations  to  be  Commissioners  for  the  examination  of  witnesses,  and 
if  there  be  no  fraud,  neglect,  or  default  on  the  part  of  those  who 
complain,  it  does  not  appear  to  me  that  the  Court  would  be  justified 
in  refusing  the  ordinary  remedy,  on  the  ground  that  the  wrong  had 
been  long  unknown,  or  because  the  party  committing  the  wrong 
had  been  successful  in  concealing  his  malpractice  for  a  long  time. 
I  mast  therefore  order  the  depositions  to  be  suppressed. 

The  plaintiff  afterwards  moved,  before  the  Lord  Chancellor,  that  [  i*  ^^-  J-  Ch. 
this  order  should  be  discharged. 

Mr.  Bethell  and  Mr.  Craig  appeared  for  the  plaintiff;  and — 

Mr.  Kindertley  and  Mr.  Teed,  for  the  defendant. 


The  Lord  Chancellor: 

In  this  case,  Cynric  Lloyd,  one  of  the  acting  Commissioners  for 
the  examination  of  witnesses,  was  the  nephew  of  the  plaintiff.  He 
appears  also  to  have  been  engaged  in  several  transactions  of 
bosiness  with  him,  and  to  have  acted  to  a  certain  extent  as  his 
agent.    This  is  sworn  on  the  part  of  the  defendant,  and  is  not 


1844. 

jYiw,  7. 


40 


1844.     CH.     14  L.  J.  CH.  3—4. 


pR.R. 


LOBD 
MOSTTN 

Spencek. 


[4] 


contradicted,  nor  is  any  explanation  given  by  the  plaintiff,  as  to  the 
nature  of  the  agency,  or  its  limits.  This  is  the  more  remarkable, 
as  the  alleged  agency  of  his  father,  Llewellyn  Lloyd,  is  distinctly 
denied,  while  not  a  word  is  said  as  to  the  agency  of  the  son.  It 
must,  therefore,  be  taken  on  these  affidavits,  that  Cynric  Lloyd,  the 
nephew  of  the  plaintiff,  was  also  his  agent ;  and  it  was,  therefore, 
highly  irregular  and  improper  to  put  a  person  so  connected  with 
him  in  the  commission,  and  to  have  allowed  him  to  be  one  of  the 
acting  Commissioners.  If  any  inconvenience  results  to  the  plaintiff 
from  this  irregularity,  he  must  ascribe  it  entirely  to  himself  or  his 
agents.  It  is  of  the  utmost  importance,  that  the  rules  of  the  Court 
on  this  subject  should  be  strictly  enforced,  not  merely  for  the  pur- 
pose of  ensuring  impartiality  in  the  examination  of  the  witnesses, 
and  in  the  statement  of  the  evidence,  but  also  for  ensuring  secrecy 
as  to  the  testimony  which  they  had  given.  The  irregularity  was 
the  more  objectionable,  as  the  proceeding  was  ex  parte^  the  defen- 
dant not  having  joined  in  the  commission.  It  is  clear,  therefore, 
that  in  such  a  case,  unless  there  be  some  objection  as  to  the  time 
or  the  circumstances  of  the  application,  the  depositions  ought  to  be 
suppressed. 

[His  Lordship  then  referred  to  the  circumstances  under  which 
the  objection  was  taken,  and  held  that  there  was  no  delay  in 
taking  the  objection,  and  continued  as  follows :] 

It  is  contended,  that  the  depositions  having  been  used,  the  objec- 
tion comes  too  late,  and  the  case  of  Gordon  v.  Gordon,  and  what 
fell  from  Lord  Eldon  on  that  occasion,  are  relied  upon  in  support 
of  the  objection.  But  in  that  case,  the  cause  had  been  reheard, 
and  an  order  made  on  the  rehearing.  Here,  although  the  deposi- 
tions have  been  used  before  the  Master,  he  has  not  yet  made  his 
report,  but  waits  the  result  of  the  present  application.  I  think  this 
objection,  therefore,  cannot  be  sustained. 

I  concur  with  the  Master  of  thb  Rolls,  in  regretting  that  the 
plaintiff  should,  by  the  death  of  William  Pugh,  be  deprived  of  the 
benefit  of  his  evidence:  but  it  is  of  infinite  importance  in  the 
administration  of  justice  in  this  Court,  to  adhere  strictly  to  the 
rule,  on  which  the  present  objection  is  rested :  and  it  must  not  be 
allowed  to  bend  to  the  inconvenience  that  may  exist  in  any  par- 
ticular case,  and  especially  where  that  inconvenience  has  been 
caused  by  the  plaintiff  or  his  agents.  The  motion,  therefore,  must 
be  refused,  with  costs. 
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The  ATTOENET-GENEEAL   v.   PAEGETEK  (1). 

(6  Beav.  150—156;  S.  C.  13  L.  J.  Ch.  81.) 

A  husbandry  lease  of  charity  lands  for  200  years  at  a  fixed  rent,  cannot, 
unless  there  be  some  special  reason,  be  supported  in  equity. 

Such  a  lease  of  charity  lands  cannot  be  supported  upon  any  custom  of 
the  country  in  which  the  lands  are  situate. 

The  purchaser  of  a  charity  lease  takes  with  notice  of  the  facts  appearing 
thereon  showing  its  equitable  invalidity. 

This  was  an  information  filed  for  the  purpose  of  setting  aside  a 
lease  of  charity  lands,  which  had  been  granted  by  the  trustees  for 
a  term  of  200  years  at  a  fixed  rent  of  142.  88. 

It  appeared  that  Thomas  Foley  had  in  his  lifetime  built  a  school 
for  sixty  boys.  By  his  will,  he  devised  the  house  and  various  real 
estates  in  fee  to  the  persons  named  in  his  will,  and  gave  to  the 
same  persons  a  sum  of  money  to  be  expended  in  the  purchase  of 
other  real  estates,  to  be  conveyed  to  them ;  and  he  directed  the 
lands  to  be  employed  for  the  purposes  of  the  charity.  He  afterwards 
in  his  will,  speaking  of  his  devisees,  termed  them  '^  feoffees." 

The  testator  died  in  1677,  and  new  trustees  were  afterwards 
appointed.  On  the  28th  of  September,  1695,  the  trustees  demised 
part  of  the  charity  lands  to  William  Parker  for  200  years,  at  a  rent 
of  141.  8«.  The  lease  contained  an  exception  of  the  mines  and 
quarries,  coal,  ironstone  mines  and  minerals,  with  liberty  to  search 
for  and  get  the  same,  and  also  an  exception  of  the  hares  and  other 
game,  with  liberty  for  three  of  the  trustees,  &c.  to  sport,  to  hawk 
upon  the  premises,  and  a  covenant  by  the  lessee  to  preserve  the 
game.  The  lessee  did  not  subject  himself  to  any  obligation  to 
build  or  to  expend  any  money,  but  he  covenanted  to  pay  the 
reserved  rent,  to  keep  the  buildings  and  fences  belonging  to  the 
premises  in  good  and  tenantable  repair,  to  use  upon  the  premises 
the  hay,  straw,  and  fodder,  and  the  dung,  soil,  and  compost  arising 
thereon,  and  to  manure  the  premises  in  a  good  and  husbandly 
manner. 

The  defendant  stood  in  the  situation  of  a  purchaser  of  this  lease. 

Mr.  Kindei'sley  and  Mr.  Spurrier  in  support  of  the  informa- 
tion.   *     ♦     * 

Mr.  Petnbenton,  Mr.  Turnery  and  Mr.  Harwood,  contra.    *    *    * 

Mr.  Kind^rdey,  in  reply. 

(1)  See  A.'G.  ▼.  Foord,  po8t,  p.  79. 


1843. 

Jan,  23,  24. 

Feb,  1. 

Rolls  Court. 

Loid 

Lavodale, 

M.R. 

[160] 


[151] 


[152] 
[163] 
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A.-G.  [In  re  The  Berkhampstead  Free  School  (l),  Attorney-General  v. 

Pabgeteb.    Hungerford{2),  Attorney- General  v.  Cro88(;S),  Attorney-General  v. 
Warren  (4),  and  other  cases  were  cited. 

The  arguments  of  counsel  sufficiently  appear  from  the  following 
judgment.] 

Feb.  I.       The  Master  of  the  Rolls: 

This  is  an  information  and  bill  filed  to  set  aside  a  lease  dated 
the  28th  of  September,  1695,  whereby  certain  charity  lands  were 
demised  to  William  Parker  for  200  years,  at  the  stationary  rent  of 

It  does  not  appear  that  any  consideration,  other  than  the  rent, 
was  paid  or.  agreed  to  be  paid  for  the  lease.  There  was  no 
surrender  of  any  former  lease ;  the  lessee  did  not  subject  himself 
to  any  obligation  to  build  or  to  expend  any  money,  but  he  cove- 
nanted to  pay  the  reserved  rent,  to  keep  the  buildings  and  fences 
belonging  to  the  premises  in  good  and  tenantable  repair,  to  use 
upon  the  premises  the  hay,  straw,  and  fodder,  and  the  dung,  soil, 
and  compost  arising  thereon,  and  to  manure  the  premises  in  a 
good  and  husbandly  manner. 
[  151  ]  I  think  that  this  is  a  husbandry  lease,  and  not  the  less  so, 

because  there  is  an  exception  in  the  grant,  of  the  mines  and 
quarries,  coal,  ironstone,  mines  and  minerals,  with  liberty  to 
search  for  and  get  the  same ;  and  also  an  exception  of  the  hares, 
partridges,  pheasants,  and  other  beasts  and  birds  of  warren,  with 
liberty  for  three  of  the  trustees,  their  servants  and  followers,  to 
hawk  and  hunt  upon  the  premises,  at  their  wills  and  pleasures,  and 
a  covenant  by  the  lessee  to  preserve  the  game  for  the  same  persons. 

This  being  a  husbandry  lease  of  charity  lands  granted  for  200 
years  at  a  fixed  rent,  it  cannot  stand,  unless  there  be  some  special 
reason  to  support  it. 

I  am  of  opinion,  that  the  length  of  the  term  is  not  justified  or 
excused  by  the  reservation  of  the  mines,  and  the  right  to  get  coal 
and  minerals. 

It  is  argued,  that  there  are  in  this  case  circumstances,  to  show 
that  the  real  foundation  of  the  charity  is  not  forthcoming :  that 
there  must  have  been  some  deed  of  covenant:  and  that  if  such 
deed  of  settlement  were  produced,  it  would  or  it  might  be  thereby 
shown,  that  there  was  authority  to  grant  this  long  lease. 

(1)  13  E.  E.  43  (2  V.  &  B.  134).       (3)  17  E.  E.  121  (3  Mer.  624). 

(2)  37  E.  B.  145  (2  CI.  &  Fin.  357).    (4)  19  B.  B.  74  (2  Swanst.  291). 
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It  does  not  appear  to  me  that  the  facts  of  the  case  afford  any         A.-G. 
foandation  for  the  argament,  that  there  was  any  deed  or  instra-    pabgetbr. 
ment  other  than  the  will,  whereby  the  estate  was  vested  in  the 
trustees. 

The  testator,  having  built  a  school  house  in  which  sixty  boys 
were  placed,  devised  the  house  and  various  real  estates  to  the 
})er8ons  named  in  his  will  in  fee,  and  gave  to  the  same  persons 
a  sum  of  money  to  be  expended  in  the  purchase  of  other  real 
estates,  to  be  conveyed  *to  them  in  fee  :  he  directed  the  lands  to  [  *155  ] 
be  employed  for  the  purposes  of  the  charity,  and  in  afterwards 
speaking  of  the  persons  to  whom  he  had  made  the  devise,  he  calls 
them  "feoffees,"  instead,  of  "devisees"  or  "trustees,"  and  from 
this  it  is  argued,  that  it  should  be  inferred  that  there  must  have 
been  a  feoffment  besides  the  devise ;  but  I  own  that  it  appears  to 
me,  from  the  context  of  the  will,  that  in  using  the  word  "  feoffees," 
the  testator  means  only  to  designate,  in  one  word,  the  several 
persons  to  whom  he  had  devised  the  estate  in  fee.  I  cannot 
suppose  that  he  made  a  devise  of  the  lands  to  the  same  uses,  to 
persons  to  whom  he  had  previously  conveyed  the  same  lands  by 
feoffment ;  and  I  do  not  think  that  the  inscription  on  the  picture 
adds  any  probability  to  the  argument.  It  does  not  appear  what 
was  the  date  of  the  inscription,  and  I  think  that  by  "  feoffees,"  was 
meant  the  persons,  who,  as  trustees,  were  possessed  of  the  fee  or 
inheritance  of  the  estate,  and  that  the  will  of  the  founder  was  the 
instrument  by  which  the  estate  was  settled. 

In  the  lease  in  question,  the  devisees  are  described  as  trustees 
or  feoffees,  a  description  perhaps  intended  to  reconcile  their  real 
character  as  trustees  with  the  slightly  erroneous  description  of 
them  in  the  will,  and  on  the  testator's  picture,  if  the  inscription 
was  existing  at  the  date  of  the  lease,  which  does  not  appear. 

It  is  next  argued,  that  this  lease  was  granted  according  to  the 
casiom  of  the  country,  and  according  to  the  usual  mode  of 
letting,  adopted  and  acted  upon  by  the  trustees  themselves.  It 
appears,  indeed,  that  the  trustees  had  granted  some  other 
leases  of  the  same  kind,  and  an  attempt  was  made  to  prove 
the  alleged  custom  of  the  country.  I  think  that  the  attempt 
was  unnecessary,  for  if  any  number  of  such  leases  had  been 
proved,  they  *  could  not  have  established  a  custom  which  would  [  *156  ] 
have  justified  trustees  in  alienating  the  charity  lands  in  this 
way,  but  the  proof  failed,  and  some  leases  for  twenty-one  years 
were  produced. 
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A..G.  It  is  lastly  argued,  that  the  defendant's  father  was  a  purchaser 

Paboktbb.  of  the  estate  for  a  valuable  consideration,  and  that  he  was  not 
bound  by  an  equity  to  set  aside  the  lease  founded  on  extrinsic 
circumstances,  but  the  purchaser  must  be  held  to  have  had  notice 
of  the  lease  which  he  purchased.  The  equity  of  this  case  is  not 
founded  on  extrinsic  circumstances,  but  on  the  facts  appearing  on 
the  lease  itself,  showing  it  to  be  such,  that  if  due  consideration  had 
been  given  to  the  subject,  neither  lessors  nor  lessee  could  have 
thought  the  lease  beneficial  to  the  charity,  or  any  thing  less  than 
a  breach  of  trust. 


1843. 
Jan.  24,  27. 

Bolls  Qmrt. 

Lord 

Lakodale, 

M.R. 

[170] 


[  'HI  ] 


GARDNER  v.  JAMES. 

(6  Beav.  170—172.) 

Where  the  distribution  of  a  direct  gift  of  residue  among  a  class  of  children 
is  expressly  postponed  by  the  will,  children  bom  after  the  death  of  the 
testator  may  be  included  in  the  class. 

The  testator,  by  his  will,  bequeathed  his  residuary  personal 
estate  to  his  executors,  upon  trust  to  "  invest  the  whole  residue 
thereof  at  interest,  and  pay  501.  per  annum,  part  of  such  interest, 
unto  Susannah  Brunton,  and  her  assigns  for  life ;  and  after  pay- 
ment of  the  said  sum  of  501.  per  annum,  upon  trust,  to  apply  the 
residue  of  the  interest  of  the  said  trust  money,  for  and  towards  the 
maintenance,  education,  and  support  of  any  child  or  children  of 
Henry  Holland  Gardner  lawfully  begotten,  until  he,  she,  or  they 
should,  respectively,  attain  his,  her,  or  their  age  or  ages  of  twenty- 
one  years ;  and  also,  in  case  of  the  death  of  the  said  Susannah 
Brunton  during  the  minority  of  such  child  or  children  of  Henry 
Holland  Gardner,  then,  in  trust  to  apply  the  whole  of  the  interest 
of  such  trust  money,  or  so  much  thereof  as  in  the  discretion  of  his 
said  trustee  should  be  considered  necessary  for  that  purpose,  for  the 
maintenance,  education,  and  support  of  such  child  or  children ;  and 
after  the  death  of  the  said  Susannah  Brunton,  and  when  such  child 
or  children  of  Henry  Holland  Gardner  *should  have  attained  such 
age  or  respective  ages  of  twenty-one  years  as  aforesaid,  then,  upon 
trust,  to  transfer  such  trust  money  to  such  child,  if  there  should  be 
only  one,  or  if  there  should  be  more  than  one,  to  all  such  children, 
share  and  share  alike;  but  if  there  should  be  no  such  child  of 
Henry  Holland  Gardner  living  at  the  death  of  the  said  Susannah 
Brunton,  or  in  case  of  the  death  of  such  child  or  children  before 
they  should  attain  the  said  age  of  twenty-one  years  as  aforesaid, 
then,  after  the  death  of  Susannah  Brimton,  the  testator  gave  and 
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bequeathed  the  whole  of  the  said  trust  money,  and  all  accumulations     Gardner 
thereof,  to  John  James,  his  executors,  administrators,  and  assigns       jambs. 
absolutely." 

A  bill  was,  in  1828,  filed  by  the  children  then  in  esse  of  Henry 
Holland  Gardner,  in  which  the  accounts  were  taken,  and  the 
residue  was  found  to  consist  of  2,700Z.  8  per  Cents. ;  of  this  sum 
1,677/.  ISs.  id.  was  set  apart  to  answer  the  annuity  of  50Z.,  and  the 
dividends  on  the  remainder  were  ordered  to  be  applied  towards  the 
maintenance  of  the  plaintiffs  in  the  suit,  who  were  infants. 

Henry  Holland  Gardner  had  afterwards  four  children  bom,  who 
claimed  to  be  interested  in  the  residue.  The  plaintiffs  in  the  first 
suit  then  instituted  the  present  suit,  praying  a  declaration  that  the 
children  living  at  the  death  of  the  testator  were  alone  entitled 
under  the  will. 

Mr.  naUett  for  the  plaintiffs. 

Mr.  Blower,  contrd. 

'Mr.  Hallettj  in  reply. 

The  following  [among  other]  authorities  were  referred  to :   Ring-       [  172  ] 
ro^e  V.  Bramham  (1),  Davidson  v.   Dallas  (2),  Butler  v.   Lowe  (3), 
DefftU  v.  Goldschmidt{4,),  Balm  v.  Balm  (5),  Scott  v.  The  Earl  of 
Scarborough  (6),  Crone  v.  Odell^l),  Whithread  v.  Lord  St.  John(H), 
Andrews  v.  Partington  (9). 

The  Mastbr  of  the  Bolls  said,  he  was  of  opinion  that  the  gift      Jan.  27. 
to  the  children  was  not  confined  to  those  living  at  the  death  of  the 
testator,  but  that  after-bom  children  were  let  in,  but  he  could  make 
no  farther  declaration  at  the  present  time. 

(1)  2  B.  B.  84  (2  Cox.  384.)  (6)  49  E.  R.  317  (1  Beav.  154). 

(2)  9  B.  R  350  (14  Ves.  576).  (7)  15  E.  B.  20  (1  BaU  &  B.  449). 

(3)  51  B.  B,  259  (10  Sim.  317).  (8)  7  B.  B.  366  (10  Ves.  152). 

(4)  13  B,  B.  259  (1  Mer.  417).  (9)  3  Br.  C.  C.  402. 

(5)  30  B  B.  192  (3  Sim.  492). 
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18^3.  PRICE   V.   LOCKLEY(l). 

ilJ'  (6  Beav.  180—182  ;  S.  0.  7  Jur.  143.) 

•  A  bequest  of  personal  estate  was  made  to  A.  for  life,  and  after  her  decease 

Lord  ^  IjJjq  testator's  **  four  children,  the  survivor  or  survivors  of  them  equally, 

M.R,     '  or  to  their  heirs  lawfully  begotten."    One  of  the  four  children  died  in  the 

r  jgQ  n  life  of  A,    Held,  that  his  children  took  one-fourth  by  way  of  substitution. 

The  testator,  by  his  will  dated  in  1805,  after  giving  certain 
legacies,  proceeded  as  follows :  '*  all  the  residue  and  remainder  of 
my  money,  and  book  debts,  after  payment  of  my  just  debts  and 
funeral  expenses,  I  will  and  order  that  the  same  shall  be  collected 
and  placed  in  the  public  funds,  for  the  use  and  behoof  of  my  said 
wife  and  two  said  children  Eliza  and  Joseph,  during  the  term  of 
my  said  wife's  natural  life,  or  so  long  as  she  shall  remain  my 
widow ;  and  at  the  decease  of  my  said  wife,  I  give  and  bequeath 
the  same  to  my  said  four  children,  the  survivor  or  survivors  of 
them,  equally  share  and  share  alike,  or  to  their  heirs  lawfully 
begotten.  All  the  rest  of  my  personal  estate  and  effects  of  what 
[  •isi  ]  nature  or  kind  soever,  I  likewise  give  and  bequeath  to  my  said  *wife 
during  the  term  of  her  natural  life,  or  so  long  as  she  shall  remain 
my  widow ;  and  after  her  decease  or  second  marriage,  in  either 
case,  I  will  and  direct  that  the  same  shall  be  disposed  of  by  sale,  and 
money  equally  divided  among  my  said  four  children  or  the  sunivor 
of  them  or  their  heirs  as  aforesaid.  I  likewise  order  that  the  sum 
of  30Z.  hereinbefore  mentioned  for  placing  my  son  Joseph  apprentice 
shall  be  deducted  from  his  share  at  the  decease  of  my  said  wife." 

The  testator  died  in  1805. 

The  testator's  son  Joseph,  afterwards  assigned  his  share  to 
Oliver  James,  and  he  died  in  1837,  leaving  five  children.  The 
testator's  widow  afterwards  died  in  1841. 

The  contest  in  this  suit  was  whether  Oliver  James,  or  the  five 
children  of  Joseph,  was  entitled  to  the  one-fourth. 

Mr.  Rogers,  for  the  plaintiff. 

Mr,  Koe,  for  Oliver  James,  contended  that  Joseph  Price,  upon 
surviving  the  testator,  took  a  vested  interest  in  one-fourth  of  the 
residue,  and  that  it  had  passed  under  his  assignment. 

Mr.  T.  Parker,  for  the  children  of  Joseph,  contended  that 
the  true  construction  of  the  will  was  this :  that,  if  the  testator's 
four  children  survived  the  tenant  for  life,  they  would  have  taken 

(I)  In  re  Coiey  [1901]  1  Ch.  40;  70  L.  J.  Ch.  153,  83  L.  T.  671. 
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absolutely  between  them,  and  that,  on  the  death  of  any  of  such 
ionr  children  in  the  lifetime  of  the  widow  without  children,  the 
Burvivors  would  have  taken,  but  if  they  left  children,  such  children 
would  take  the  share  of  their  parent  by  substitution.  That 
Joseph,  therefore,  had  no  interest  which  he  could  pass  to  Oliver 
James. 


Pricb 

V, 
LOCKLBY. 


Mr.  Parker 9  junior,  for  the  administratrix  of  Joseph  Price. 

Mr,  Stinton,  for  other  parties. 

Mr.  Koe,  in  reply. 

The  following  cases  were  cited :  Gittings  v.  M'Dermott  (i),  Walker 
V-  Main  (2),  Cripps  v.  Wolcott  (3),  Ilervey  v.  M'Lattghlin  (4),  Pope  v. 
TlTiitcombe  (6). 

The  Master  of  the  Bolls  was  of  opinion  that,  in  the  event 
which  had  happened,  the  children  of  Joseph  took  one-fourth  by 
way  of  substitution. 

Note. — See  Pearson  v.  Stephen,  85  E.  E.  49  (5  Bligh  N.  S.  203). 


[182] 


BEARE  V.   PRIOR  (6). 

(6  Beav.  183—185  ;  S.  C.  12  L.  J.  Ch.  262.) 

An  estate  was  conveyed  by  A.  to  B.,  upon  trust,  for  ten  years,  to  apply 

the  rents  in  x>ayment  to  B.  of  the  interest  and  capital  of  1,000/.  lent  by  B. 

to  A.,  and  then  to  sell,  pay  off  the  residue  of  the  1,000/.  and  hold  the 

remainder  in  trust  for  the  wife  and  children  of  A.     The  rents  exceeded  the 

interest.     B.  permitted  A.  to  retain  possession,  and  the  rents  were  not 

applied  as  directed.     Upon  a  bill  by  B.  against  A.  and  his  wife  and  children 

for  a  sale :  Held,  that  B.  could  not,  until  he  took  possession,  be  made  liable 

for  what,  without  his  wilful  default,  he  might  have  received,  except  upon 

a  cross  bill  raising  that  question. 

On  the  marriage  of  the  defendant  Henry  Prior  in  1819,  an 
indenture  was  executed,  whereby,  after  reciting  the  intended 
marriage,  and  that  Prater  had  agreed  to  lend  Prior  a  sum  of  1,000Z., 
Prior  covenanted  to  surrender  certain  copyholds  to  Prater,  upon 
trust  to  apply  the  rents  in  payment,  in  the  first  instance,  of  the 
interest  on  the  sum  of  1,000Z.  and  then  to  apply  the  surplus  of  the 


(1)  39  B.  B.  139  (2  My.  &  K.  69). 
W]  20  B.  B.  202  (1  Jac.  &  W.  1). 
(3)  20  B.  B.  268  {4  Madd.  11). 


(4)  16  R.  R.  713  (1  Price,  264). 

(5)  27  E.  R.  32  (3  Russ.  124). 

(6)  Ex  relatione. 


184S. 
March  9. 

Rolls  Citurt. 

Lord 

Lamgdale, 

M.R. 

[  1«»  ] 
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Bears       rents  in  reduction  of  the  principal  sum  of  1,000Z.  till  February, 

pbiob.       1829 ;  and  then,  upon  trust  to  sell  and  pay  off  the  residue  (if  any) 

of  the  debt  due  on  the  mortgage,  and  invest  the  remainder  of  the 

proceeds  in  trust  for  the  wife  for  life  for  her  separate  use,  with 

remainder  for  the  benefit  of  the  issue  of  the  marriage. 

The  rents  were  more  than  sufficient  to  pay  the  interest.  Prater 
was,  in  1819,  admitted  to  the  copyholds. 

On  the  27th  of  February,  1829,  a  memorandum  was  indorsed  on 
the  indenture  of  1819,  and  signed  by  Henry  Prior,  stating  that  it 
was  agreed  that  the  sum  of  1,000Z.  should  continue  upon  mortgage 
for  ten  years  longer. 

Prater  died,  and,  in  1840,  his  representatives  filed  this  bill 
against  Mr.  and  Mrs.  Prior  and  their  children,  alleging  that  the 
whole  sum  of  1,0002.  was  still  due  with  an  arrear  of  interest,  and 
praying  for  an  account  and  for  a  sale  of  the  mortgaged  heredita- 
ments, and  that  the  surplus  might  be  invested  upon  the  trusts  of 
the  indenture  of  February,  1819. 
[  184  ]  The  defendant  Prior  alleged,  by  his  answer,  that  he  had  continued 

to  receive  the  rents  of  the  mortgaged  hereditaments  from  1819 
until  April,  1840,  when  the  representatives  of  Prater  took  posses- 
sion ;  that,  by  the  end  of  1826,  a  sum  of  800Z.  part  of  the  1,0002. 
had  been  paid  off  out  of  the  surplus  rents,  but  that  in  1829  Prater 
returned  that  sum  to  Prior,  upon  an  agreement  made  between 
them,  and  expressed  in  the  memorandum  of  1829,  that  the 
whole  1,0002.  should  continue  to  be  secured  upon  the  mortgaged 
hereditaments. 

Mr.  Bacon  appeared  for  the  plaintiffs. 

Mr.  Ttcells,  for  the  defendants,  contended  that  Prater,  by 
accepting  the  trusts  of  the  deed  of  February,  1819,  had  become 
bound  to  receive  the  rents  of  the  hereditaments,  and  apply  them  in 
reduction  of  the  1,000/.,  and  that  if  he  had  pursued  that  course,  the 
whole,  or  nearly  the  whole,  of  the  debt  would  now  have  been  paid 
off ;  and  that,  as  the  omission  of  Prater  to  do  this  amounted  to  a 
breach  of  trust,  his  representatives  were  not  entitled  to  have  the 
accounts  taken  in  a  more  favourable  manner  than  if  such  a  breach 
of  trust  had  never  been  committed.  He  therefore  insisted  that  the 
plaintiffs  ought  to  account  not  only  for  what  they  or  Prater  had 
actually  received,  but  also  for  that  which  without  his  or  their 
wilful  default  might  have  been  received. 


▼OL.  LXin.] 
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The  Master  of  the  Bolls  said  that  from  the  time  when  the 
representatives  entered  into  possession,  they  must  account,  in  the 
usual  manner,  as  mortgagees  in  possession,  for  the  rents  and  profits 
which  they  had  received,  or  which,  without  their  wilful  default, 
they  might  have  received,  but  that  the  Court  could  not  make  the 
plaintiffs  responsible  for  the  rents  which  might  have  been  received 
by  Prater  while  he  was  not  in  possession  *of  the  mortgaged  estates, 
unless  upon  a  cross  bill  to  have  the  benefit  of  the  trusts  of  the 
indenture  ol  February,  1819.  That,  as  the  case  now  stood,  the 
plaintiffs  could  only  be  made  to  account  for  what  they  had  actually 
received  prior  to  their  taking  possession  in  1840,  and  for  what 
might  have  been  received  by  them  since  that  period. 


Bears 

r. 
PRioa 


[•185] 


WATTS  V.   GIRDLE8T0NE. 

(6  Beav.  188—191 ;  S.  0.  12  L.  J.  Ch.  363 ;  7  Jur.  501.) 

A  husband  and  wife  had  a  power  to  sell  real  estates,  with  the  consent  of  the 
trustees  ;  the  monies  were,  with  all  convenient  speed,  to  be  laid  out  in  the 
purchase  of  other  lands ;  and,  untU  a  convenient  purchase  could  be  effected, 
it  was  made  lawful  for  the  trustees,  with  the  consent  of  the  husband  and 
wife,  to  invest  the  money  in  Government  or  real  securities.  A  sale  took 
place  iii  181 1,  and  in  1816  the  produce  was  lent  by  the  trustees  on  personal 
security.  Held,  that  the  trustees  were  liable  for  the  stock  which  the  money 
would  have  produced  in  1816  (1 ).  Held,  also,  that  the  trustees  ought  not  to 
have  consented  to  a  sale  without  first  providing  the  means  of  investing  the 
purchase  money. 

In  this  case,  land  was  vested  in  the  trustees  of  a  marriage  settle- 
ment. The  husband  and  wife,  with  the  consent  of  the  trustees,  had 
power  to  sell  the  land,  the  money  arising  from  the  sale  was,  with 
all  convenient  speed,  to  be  laid  out  in  the  purchase  of  other  lands 
to  be  settled  to  the  same  uses,  and,  until  a  convenient  purchase 
could  be  effected,  it  was  made  lawful  for  the  trustees,  with  the 
consent  of  the  husband  and  wife,  to  invest  the  money  on  Government 
or  real  securities. 

The  land  was  sold  in  the  year  1811  for  the  sum  of  2,200i.,  which 
was  not  laid  out  in  the  purchase  of  other  land,  or  invested  either 
upon  Government  or  real  securities,  but,  in  the  month  of  July, 
1816,  it  was  lent  to  the  husband  on  merely  personal  security. 

The  husband  was  unable  to  repay  the  money,  but  the  full 
amount  had  now  been  paid  by  his  sureties,  and  to  this  extent,  the 
trustees  had  been  relieved  from  their  liability. 

This  bill  was  filed  by  the  children  of  the  marriage,  and  sought 
(1)  See  note,  posty  p.  61. 
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Lanodale, 

M.R. 

[188  J 


50 


1843.     CH.     6  BEAV.  188—190. 


[r.r. 


Watts       to  charge  the  trustees  \vith  a  breach  of  trust,  and  to  make  them 
Girdle-      responsible  for  the  stock  which  the  money  produced  by  the  sale  of 
STOKE,       ^Yie  estate  would  have  purchased  at  the  time  when  it  was  received 
by  the  trustees. 

[  189  ]  Mr.  Pemberton  Leigh  and  Mr.  HuhbcLck,  for  the  plaintiflFs,  the 

cestuis  que  trust.     *     *     * 

Mr.  Kinder sley  and  Mr.  C.  Bellamy  for  the  representatives  of 
one  of  the  trustees.     *     *     * 

Mr.  Drewry  and  Mr.  Austen,  for  other  parties. 

Mr.  Pemberton  Leigh,  in  reply  : 

The  object  of  the  parties  was  to  re-invest  the  money  in  land ;  the 
t  *190  ]  investment  in  the  funds,  or  on  real  security,  *was  to  be  merely 
temporary  and  until  the  money  could  be  invested  in  land.  It  seems 
obvious  that  the  trustees  ought  not  to  have  risked  a  conversion  of 
land  into  money,  without  providing  themselves  with  an  authority 
which  would  enable  them  to  invest  the  produce.  That  alone 
would  make  them  responsible  for  the  purchase-money  arising 
from  the  sale,  though  it  might  not,  perhaps,  make  them  liable 
for  the  stock. 

The  trustees  having  placed  themselves  in  a  position  in  which 
their  option  could  not  be  exercised,  it  may  be  a  question  if  they 
were  not  bound  to  make  the  investment  in  such  a  way  as  the  Court 
would  have  directed. 


March  20. 


The  Master  of  the  Bolls: 

Whether  the  trustees  are  to  be  charged  with  the  money  or  stock 
is  a  question  of  great  importance,  and  I  will  consider  it. 

No  sale  could  have  taken  place  without  the  consent  of  the 
trustees;  and  I  cannot  say  that  it  was  a  proper  exercise  of  the 
discretion  of  the  trustees,  to  concur  or  consent  to  a  sale  of  the  real 
estate,  without  knowing  beforehand  what  was  to  be  done  with  the 
purchase-money.  By  not  making  a  provision  for  the  re-investment, 
the  whole  control  was  left  in  the  hands  of  the  tenant  for  life,  who 
might  then  exercise  his  power  in  such  a  way  as  to  induce  the  trustees 
to  commit  a  breach  of  trust. 

The  Master  of  the  Bolls: 
If  trustees  are  directed  to  invest  trust  money  on  Government 
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or  real  secarities,  and  they  do  neither,  I  ^conceive  that  they  are 
answerable,  at  the  option  of  the  cestuia  que  trust,  either  for  the 
smn  which  was  to  be  invested,  or  for  such  amount  of  Bank  Three 
per  cent.  Annuities  as  might  have  been  purchased  with  the  sum 
at  the  time  when  it  ought  to  have  been  invested  according  to 
the  trust  (i). 

In  the  present  case,  I  think  that,  in  a  prudent  execution  of  the 
trust,  the  cestuis  que  trust  ought  not  to  have  consented  to  a  sale, 
until  they  had  first  obtained  the  consent  of  the  husband  and  wife, 
either  to  the  purchase  of  other  land,  or  to  the  due  investment  of 
the  purchase-money  until  other  land  could  be  conveniently  pur- 
chased. The  settlement,  however,  did  not  contain  a  plain  direction 
for  that  purpose ;  and,  the  consent  of  the  husband  and  wife  not 
appearing  to  have  been  given,  the  trustees  may  have  been  under 
difficulties  respecting  the  investment ;  and  some  time  may  not  have 
been  improperly  employed  in  endeavouring  to  obtain  a  proper  real 
security.  The  circumstances  are  not  explained ;  and  during  the 
time  which  elapsed  between  the  receipt  of  the  money  and  the  loan 
to  Mr.  Watts,  I  do  not  think  that  there  are  sufficient  grounds  on 
which  to  charge  the  trustees  with  more  than  the  amount  of  the  money 
which  they  had  received ;  but  in  lending  the  money  to  the  husband 
without  real  security,  they  acted  in  direct  violation  of  their  duty, 
and  committed  a  plain  breach  of  trust ;  and  for  that  breach  of  trust 
I  think  that  they  are  answerable  in  the  manner  most  beneficial  to 
the  cestuis  que  trust ;  upon  that  principle  it  appears  to  me  that  the 
plaintiffs  are  entitled  to  have  so  much  Bank  Three  per  cent. 
Annuities,  as  the  sum  of  2,200Z.  would  have  purchased  on  the 
16th  day  of  July,  1816,  when  the  money  was  lent  to  the  husband. 


Watts 

«. 
Girdle- 
stoke. 

[  *191  ] 


FULLER  V.   KNIGHT. 

(6  Bear.  193—212;  S.  C.  12  L.  J.  Ch.  182.) 

A  trustee  cannot,  by  contract,  waive  his  right  to  resort  to  the  life  interest 
of  a  tenant  for  life,  for  the  purpose  of  replacing  a  trust  fund,  which,  in 
breach  of  trust,  he  has  lent  to  the  tenant  for  life. 

A  trustee,  in  breach  of  trust,  lent  the  trust  fund  to  A.  B.,  the  tenant  for 
life.  The  trustee  afterwards  concurred  in  a  creditors'  deed,  by  which  A.  B.'s 
life  interest  was  to  be  applied  in  payment  of  his  debts,  and  the  trustee 


(1)  The  law  upon  this  point  is  now 
altered.  The  trustee  is  liable  only  for 
the  principal  money  and  interest,  and 
the  beneficiaries  have  no  option  in  such 


cases  of  claiming  the  value  of  the  stock 
and  dividends.  See  Rohimon  v.  Bohin^ 
8071  (1851)  1  D.  M.  &  G.  247,  21 
L.  J.  Ch.  Ill,  16  Jut.  266.— O.  A.  S. 

4—2 


1843. 
Jan.  26,  27. 

Feb.  28. 

Jivlls  Court, 

Lord 

Lanodale, 

M.R. 

[205] 
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Fuller  received  thereunder  a  debt  due  to  him  from  A.  B.    Befoi-e  the  other  creditors 

r^^^fw.  had  been  paid,  the  trustee  retained  the  income  to  make  good  the  breach  of 

trust:  Held,  upon  a  bill  filed  by  the  tnistees  of  the  creditors*  deed,  that 
this  Court  would  not  prevent  such  an  application. 


Knight. 


By  a  settlement  made  in  1795,  on  the  marriage  of  the  defendant 
Charles  Fuller  with  Jane  his  wife,  two  sums  of  20,000Z.  and  16,000Z. 
Consols  were  vested  in  trustees,  upon  trust  for  the  husband  for  life, 
with  remainder  to  the  wife  for  life,  with  remainder  to  the  issue  of 
the  marriage,  with  remainder  on  certain  trusts,  under  which  the 
wife  was  entitled  to  a  contingent  reversionary  interest  in  a  portion 
of  the  fund. 
[  206  ]  In  1805,  the  trustees  of  the  marriage  settlement  committed  a 

breach  of  trust,  by  lending  9,000Z.  (the  produce  of  15,517Z.  Consols 
part  of  the  trust  fund)  to  the  husband,  on  the  security  of  certain 
leasehold  property. 

In  1816  Charles  Fuller,  the  husband,  executed  a  creditors*  deed, 
whereby  his  interests  in  the  leaseholds  and  under  the  marriage 
settlement,  including  the  9,000{.,  besides  other  property,  were 
assigned  to  trustees  for  the  payment  of  certain  debts. 

The  defendant  Bobert  Knight,  the  surviving  trustee  of  the 
marriage  settlement,  was  one  of  the  creditors  of  Charles  Fuller, 
the  tenant  for  life,  whose  debt  was  provided  for  by  the  creditors' 
deed. 

Bobert  Knight  concurred  in  that  deed,  and  received  his  debt 
thereunder.  He  had  lately,  and  before  the  trusts  of  the  creditors' 
deed  had  been  fully  carried  into  execution,  commenced  proceedings 
by  ejectment  to  recover  the  possession  of  the  leasehold  premises, 
and  he  threatened  to  apply  the  life  interest  of  the  tenant  for  life 
in  reparation  of  the  breach  of  trust,  alleging  that  the  leasehold 
security  was  inadequate. 

The  trustees  of  the  creditors'  deed,  who  were  also  unsatisfied 
creditors  under  it,  thereupon  filed  this  bill  against  Bobert  Knight 
and  Mr.  and  Mrs.  Fuller,  praying  to  have  the  trusts  of  the  creditors' 
deed  carried  into  execution,  and  that  the  rents  and  interest  of  the 
trust  funds  and  securities  might  be  applied  in  payment  of  the  monies 
thereby  secured,  and  that  Knight  might  be  restrained  from  inter- 
fering therewith,  and  particularly  with  the  rents  of  the  leasehold 
property. 

The  only  issue  of  the  marriage  had  died  without  acquiring  any 
[  •207 1      interest  in  the  trust  funds,  so  that,  ^subject  to  the  very  remote  con- 
tingency of  issue  of  the  marriage  being  bom,  Mr.  and  Mrs.  FaUer 
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were  the  only  persons  interested  in  the  trust  funds,  but  the  interest      Fuller 
of  Mrs.  Fuller  therein  was  reversionary.  Knight. 

The  defendant  Knight,  by  his  answer,  submitted,  that  it  was  his 
duty  to  receive  the  rents  of  the  leasehold  property  and  the  interest 
of  the  settlement  funds,  and  to  apply  the  same  towards  replacing 
and  making  good  the  15,5172.  Consols  lent  to  the  defendant  Charles 
Fuller,  the  tenant  for  life,  on  the  security  of  the  leaseholds,  which 
had  become  an  insufficient  security  ;  and  he  submitted,  that  it  was 
his  duty,  as  trustee  of  the  said  settlement,  or  at  least,  so  far  as  he 
was  trustee  for  the  said  Jane  Fuller,  to  enforce  his  said  claim 
against  the  plaintiffs,  as  well  as  against  Charles  Fuller,  notwith- 
standing he  might  have  joined  and  concurred,  as  a  creditor  of  the 
said  Charles  Fuller,  in  the  deed  of  1816 ;  for  the  defendant  was 
advised,  that  his  joining  therein  as  such  creditor  could  not  exonerate 
or  preclude  him  from  performing  his  duty  as  a  trustee  of  the 
settlement  of  1795. 

Mr.  Kindersley  and  Mr.  Wood  for  the  plaintiffs : 

The  defendant,  Mr.  Knight,  having  concurred  in  the  creditors' 
deed  and  accepted  the  benefit  of  the  trusts,  has  contracted  for  the 
application  of  the  rents  and  profits  in  the  manner  thereby  pointed 
out.  He  cannot,  for  the  purpose  of  relieving  himself  from  the 
responsibility  he  has  incurred,  insist  on  the  application  of  the 
income  in  any  other  way,  until  the  other  creditors  have  been 
fully  paid- 

The  husband  and  wife  being  of  advanced  age,  and  there  being  no 
issue,  and  no  persons  interested  in  the  fund  except  themselves, 
there  is  not  the  remotest  chance  *of  the  trustees  being  exposed  to  [  '208  ] 
any  liability  in  respect  of  the  breach  of  trust.  Both  husband  and 
wife  are  desirous  that  the  former  application  of  the  income  should 
be  continued. 

Mr.  G.  Turner  and  Mr.  Shapter  for  the  defendant  Knight : 
This  Court  will  not  permit  trustees  to  do  an  act  which  would 
be  a  breach  of  trust :  Mortlock  v.  Buller  (i).  So  it  will  not  order  a 
trustee  to  abstain  from  an  act  which  would  repair  a  breach  of  trust 
already  committed  ;  it  will  not  sanction  an  arrangement  by  which  a 
trustee  lessens  the  security  of  his  cestui  que  trust.  Here  the  interest 
of  the  tenant  for  life  is  primarily  liable  to  replace  the  stock,  and  the 
cestui  que  trust  will  be  left  to  the  personal  responsibility  of  the 
(1)  7B.  E.  417  (10  Ves.  292), and  Woody,  Richardson,  55  B.  B.  38  (4  Beav.  74). 
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FuLLBB  trustees,  if  this  Court  should  prevent  the  defendant's  replacing  the 
Knight.  ^^^^  ^y  means  of  the  life  estate.  The  wife  has  but  a  reversionary 
interest  in  a  chose  in  action.  She  is  therefore  incapable  of  binding 
it ;  and  notwithstanding  any  act  she  may  now  do,  she  might  the 
next  day  file  a  bill  against  the  trustee  for  the  restitution  of  the  fund. 
There  is  no  estoppel  in  such  a  case  as  this:  Fairiitle  v. 
Gilbert  (I). 

Mr.  Hoare  for  Mrs.  Fuller  supported  the  plaintiflFs'  case. 

Mr,  Kindersley,  in  reply. 

The  Master  of  the  Bolls  : 

In  this  case,  the  circumstances  and  the  relief  sought  are  very 
[  *'20o  ]  peculiar.  The  bill  asks  that  the  indenture  of  *1816  may  be 
executed,  and  that  the  income  of  the  trust  property  may  be 
applied  under  the  trusts  of  that  deed.  The  defendant  Knight, 
against  whom  this  prayer  is  directed,  insists,  that  he  has  a  right 
to  apply  that  income  towards  the  reparation  of  the  breach  of  trust, 
in  which  he  was  led  to  join  at  the  request  of  the  defendant  Mr. 
Fuller. 

The  facts  are  shortly  these :  Mr.  Knight  and  other  persons  were 
trustees  of  the  marriage  settlement  of  Mr.  and  Mrs.  C.  Fuller  of 
two  sums  of  20,000{.  and  16,000Z.  stock.  The  settlement  contained 
a  power  to  sell  the  stock  and  lay  out  the  money  in  the  purchase 
of  freehold  estates.  Unfortunately,  in  the  year  1805,  the  sum  of 
16,5172.  stock  was  sold  out,  and  produced  a  sum  of  9,000/.,  which, 
instead  of  being  properly  laid  out  on  freeholds,  was  lent  to  Charles 
Fuller  on  the  security  of  his  leasehold  estates. 

It  is  not  denied  that  this  was  a  breach  of  trust,  and  that  the 
persons  beneficially  interested  in  this  sum  had  a  right  to  call  on 
the  trustees,  at  any  time,  to  make  good  the  amount  of  stock  sold 
out.  Ivnight  is  the  surviving  trustee  of  the  settlement,  and  he  is 
subject  to  the  liability.  Under  the  circumstances  which  have  taken 
place,  Mrs.  Fuller,  the  cestui  que  trust,  having  a  reversionary 
interest  in  this  property,  an  interest  which  she  is  incapable  of 
dealing  with,  and  cannot  deprive  herself  of,  has  a  power  to  enforce 
tlie  right  of  having  the  breach  of  trust  remedied  according  to 
the  rules  of  this  Court,  and  this  has  been  the  state  of  things 
since  1805. 

In  1816,  Charles  Fuller,  the  tenant  for  life  of  the  property,  being 
(1)  1  n.  K.  4o5  (2  T.  R  171). 
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indebted  to  several  persons,  executed  the  deed  now  in  question ;  it      Fulckb 
was  made  between  Charles  Fuller  of  the  first  part,  Eichard  Fuller      knight. 
and  George  *Fuller  and  Joseph  Fuller  of  the  second  part,  and       [  *2io  ] 
several  persons  whose  names  are  in  the  schedule  of  the  third  part. 
Knight's  name  occurs  in  the  schedule,'  and  he  was  a  creditor  who 
consented  to  be  paid  under  the  arrangement  of  the  deed.     The 
deed,  so  far  as  it  is  necessary  to  state  it,  recited  the  settlement,  the 
subsequent  transaction  which  is  admitted  to  be  a  breach  of  trust, 
and  the  proposed  arrangement  for  the  benefit  of  the  creditors ;  and 
the  effect  of  that  deed  was  to  assign  other  property  of  C.  Fuller  and 
his  life  interest  in  the  trust  property  to  trustees,  to  be  applied,  in 
the  way  stated,  in  liquidation  of  the  debts ;  this  deed  is  sought  to 
be  enforced  by  this  bill. 

What  is  alleged  by  the  plaintiffs  is  this,  that  Enight  being  a 
creditor  and  party  to  the  deed,  has  so  far  authorised  and  directed 
the  application  of  the  income  of  the  trust  property  to  the  purpose 
mentioned  in  the  deed,  that  he  has  no  right  to  resort  to  the  interest 
of  Charles  Fuller,  for  the  purpose  of  performing  the  trusts  of  the 
settlement,  and  for  repairing  the  breach  of  trust  which  had  been 
committed. 

It  is  admitted,  and  properly  admitted,  that  the  income  of  the 
husband  ought  to  be  applied  in  making  good  the  breach  of  trust, 
and  it  is  admitted  that  Mrs.  Fuller,  if  she  thought  fit,  might  file  a 
bill  by  a  next  friend  to  have  it  so  applied ;  but  this  bill,  proposing 
to  leave  nothing  but  the  personal  liability  of  Enight  for  the  repara- 
tion of  the  breach  of  trust,  seeks  to  withdraw  the  liability  of  the 
life  estate,  and  thus  materially  diminish  the  security  of  the  cestui 
que  trust. 

The  answer  attempted  to  be  given  is  this  :  it  is  not  proposed  to 
deprive  Mrs.  Fuller  of  her  right  to  file  a  bill  for  reparation  of  the 
breach  of  trust,  and  *a  decree  may  be  now  made  without  prejudice  [  *2ii  ] 
to  that  right.  It  is  said  that  Enight  is  a  man  of  property,  and  well 
able  to  replace  the  fund,  but  it  is  forgotten  that  we  are  not  to  look 
at  the  situation  of  the  persons  concerned,  and  that  this  Court  must 
act  on  general  principles. 

What  is  asked  is  this,  that  the  trustee  shall  be  prevented  applying 
the  life  estate  in  making  good  the  breach  of  trust ;  and  thus  leave 
to  chance  the  reparation  of  the  breach  of  trust,  by  confining  the 
remedy  to  the  personal  liability  of  the  trustee,  or  the  estates  of  the 
deceased  trustee. 

I  cannot  reconcile  myself  to  the  notion  that  this  is  a  course 
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Fqlleb  which  this  Court  could  pursue.  The  Court,  being  apprised  that 
Kkiqht  a  breach  of  trust  has  been  committed,  and  that  the  trustee  is 
desirous  of  repairing  it,  is  required,  for  the  benefit  of  other  persons, 
to  prevent  his  doing  so,  to  withdraw  the  substantial  means  of 
reparation  of  the  breach  of  trust,  and  to  leave  the  wife,  who  is 
now  under  the  dominion  of  her  husband,  to  her  remedy  against 
the  trustees. 

The  question  really  comes  to  this,  whether  the  trustee  has  done, 
or  could  do,  or  would  be  allowed  by  this  Court  to  do  an  act  which 
would  fetter  his  power  of  performing  his  duty.  His  first  obligation 
was  to  perform  the  trusts ;  he  had  concurred  in  committing  a 
breach  of  trust,  and  the  instant  he  found  he  had  done  so,  was 
it  not  his  dutf  to  repair  it?  And  could  he  be  permitted,  in 
violation  of  his  duty,  to  do  an  act  for  his  personal  benefit  by  which 
he  deprived  himself  of  the  power  of  performing  his  duty  ? 

I  have  no  recollection  of  any  such  case  as  this ;  at  the  same  time 

[  ♦212  ]      it  does  seem  to  me,  that  even  if  the  trustee  *had  entered  into  a 

direct  covenant,  these  plaintiffs  would  not  be  permitted  to  require 

him  to  perform  it,  if  it  appeared   that  by  its  performance  the 

security  of  the  cestui  que  trust  would  be  lessened. 

There  is  another  point.  This  gentleman  is  a  mortgagee  of  the 
leaseholds,  and  supposing  he  is  not  entitled  to  what  I  think  he  is, 
namely,  to  have  the  fund  restored  out  of  the  life  interest,  is  he  not 
entitled  to  make  what  he  can  of  the  mortgaged  estate,  and  to  know 
the  extent  of  his  liability  ? 

Mr,  Kinder sley: 
I  admit  I  cannot  restrain  the  defendant's  rights  as  a  mortgagee. 

The  Master  op  the  Rolls: 

I  confess  I  cannot  see  my  way  to  granting  the  relief  asked, 
except  by  arrangement.  It  would  be  a  matter  of  the  most  serious 
consequence  to  cestuis  que  trust,  if  it  were  once  held  that  a  trustee 
could  bargain  away  the  power  which  is  absolutely  necessary  for  the 
performance  of  his  duty,  and  that  he  could  give  up  that  power  by 
contract  or  by  incurring  a  personal  liability. 

If  no  arrangement  can  be  made,  the  bill  must  be  dismissed. 

The  cause  stood  over,  in  the  hope  that  some  arrangement  might 
be  come  to  between  the  parties. 
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The    ATTOENEY-GENERAL   v.   The    CORPORATION        i84s. 
OF   SHREWSBURY  (1).  %afi]^' 

(6  Beav.  220—231 ;  S.  C.  12  L.  J.  Oh.  465 ;  7  Jur.  757.)  BollTcourt 

An  ancient  Crown  grant  was  made  to  a  municipal  corporation  of  the  right  Lord 

to  levy  customs  and  tolls  in  order  to  provide  the  money  required  for  the     Lanodalk, 
repairs  of  the  town  walls  and  of  two  bridges.    A  sum  of  money  was  raised 
by  public  subscription  and  paid  to  the  corporation  for  the  abolition  of  these         I-        ^ 
customs  and  tolls.    Held,  ^t  the  money  was  impressed  with  a  trust  for 
public  or  charitable  purposes. 

This  information  prayed  for  a  declaration,  that  a  snm  of 
2,176/.  17«.  5d.  stock,  which  had  arisen  from  the  sale  of  certain 
tolls  belonging  to  the  corporation,  was  part  of  the  capital  stock  of 
the  corporation  of  Shrewsbury,  and  that  the  dividends  and  produce 
thereof  were  applicable,  in  the  first  instance,  in  and  towards  the 
repair  and  support  of  the  bridge  called  the  Welch  Bridge,  and  also 
of  another  bridge  called  the  English  bridge,  and  also  those  parts 
of  the  walls  of  the  town  which  now  remained  and  required  support; 
and  that  the  capital  stock  was  not  applicable  towards  the  current 
expenses  of  the  corporation,  nor  towards  the  payment  of  any  debts 
incurred  subsequently  to  the  passing  of  the  Municipal  Corporations 
Act.  The  information  further  prayed  for  an  injunction  to  restrain 
the  corporation  from  applying  the  stock  in  a  manner  inconsistent 
with  the  right  alleged  by  the  information. 

The  sum  of  2,176/.  lis.  Bd.,  8  per  cent.  Annuities,  which  was  in 
question  in  this  suit,  arose  from  the  investment  of  a  sum  of  2,000/., 
which,  in  the  year  1792,  was  received  by  the  corporation  of  Shrews- 
bury as  the  consideration  for  the  release  of  certain  tolls,  to  which 
the  corporation  was  entitled  under  several  charters  from  the  Grown. 

The  principal  questions  were,  first,  whether  those  tolls  were  held       [  ^^^  1 
by  the  corporation  subject  to  a  charitable  trust  to  be  executed  in 
this  Court ;  and  if  so,  secondly,  whether  the  stock  in  question  was 
now  held  subject  to  the  same  charitable  trust. 

The  town  of  Shrewsbury  was  held  of  the  Crown  at  a  fee-farm  rent 
and  by  fealty ;  and  by  a  grant  dated  the  22nd  of  September  in  the 
forty-first  year  of  the  reign  of  King  Henry  III.,  the  custom,  formerly 
granted  for  the  amendment  of  the  walls  of  the  town  from  things  coming 
to  the  town  for  sale,  was  continued  to  the  end  of  a  term  of  seven  years. 
By  another  grant  dated  the  12th  of  February  in  the  twelfth  year  of 
King  Edward  I.,  after  reciting  a  former  grant  of  the  16th  of  March, 
of  the  tenth  Edward  I.,  whereby  in  aid  of  repairing  and  amending 

(i)  IViUon  V.  Barnes  (1885)  38  Ch.  Div.  507. 
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A.-G.        the  Welch  Bridge,  the  corporation  were,  for  three  years,  to  take  by 

The'cor-     *^®  hands  of  persons  in  whom  they  could  confide  and  for  whom 

poBATioN  OF  tjjgy  ^ould  be  willing  to  account,  from  things  for  sale  coming  into 

BUBY.  the  town,  the  several  customs  therein  mentioned :  it  was  granted, 
that  after  the  end  of  the  three  years,  the  corporation  might  take  by 
the  hands  of  those  in  whom  they  might  confide,  and  for  whom  they 
would  be  willing  to  answer,  in  aid  of  the  repair  of  the  Welch  Bridge, 
and  also  of  paving  the  town,  the  customs  aforesaid,  unto  the  end 
of  five  years  from  thence  next  following. 

By  a  mandate  or  precept  directed  to  the  Lord  Chancellor  by 
King  Bichard  II.  on  the  4th  of  June  in  the  15th  year  of  his  reign, 
after  referring  to  a  former  grant  of  the  custom  of  murage  from  his 
liege  men  passing  by  the  town  with  their  merchandizes  for  three 
years  which  were  nearly  run  out,  in  aid  of  the  inclosure  of  the 
walls  and  repair  of  the  bridges  and  gates  of  the  town,  it  was 

[  *222  ]  recited,  that  on  the  application  of  the  burgesses,  the  *King  had 
granted  to  them  the  same  custom  of  murage  for  four  years  from 
the  feast  of  St.  John  the  Baptist  next  coming,  for  the  safety  of  the 
town  and  in  aid  of  the  inclosure  of  the  wails  and  repair  of  the 
bridges  and  gates  thereof,  and  of  other  the  necessary  occasions  for 
the  defence  of  the  town ;  so  always,  that  the  profits  arising  from 
the  same  custom  were  employed  about  the  works  aforesaid,  and 
thereupon  the  Chancellor  was  commanded  to  cause  letters  to  be 
made  under  the  Great  Seal ;  and  letters  patent,  dated  the  20th  day 
of  the  same  month  of  June,  were  accordingly  made. 

The  next  charter  was  one  dated  the  6th  of  November  in  the 
7th  year  of  King  Henry  IV.,  and  thereby,  in  consideration  that 
the  town  was  situate  near  Wales,  on  account  whereof  it  required 
to  be  fortified  and  strengthened,  the  better  to  resist  the  King's 
enemies ;  it  was  granted,  that  in  aid  of  the  fortification  of  the  town 
and  repair  of  the  walls  of  the  same,  the  corporation,  from  the  date 
of  the  grant  unto  the  end  of  three  years,  should  take  from  things 
for  sale  coming  to  the  town  by  land  or  by  water,  by  good,  sufficient, 
lawful  and  faithful  men,  whom  for  that  purpose  they  should  order 
to  be  deputed,  and  for  whom  they  should  be  willing  to  answer,  the 
custom  therein  particularly  mentioned;  and  it  was  commanded, 
that  the  corporation  should  apply,  and  convert  and  apply,  the  said 
customs  about  the  fortification  and  repair  of  the  walls  of  the  town, 
and  not  to  any  other  uses,  by  the  survey  and  control  of  the  Abbot 
of  the  town  or  his  deputy,  and  at  the  end  of  the  three  years  the 
customs  were  to  cease. 
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There  'was  a  like  grant,  dated  the  9th  of  October  in  the  seventeenth        A..G. 

year  oi  the  reign  of  King  Henry  the  Sixth,  and  another  dated  the     th/cor- 

15th  of  March  in  the  twentieth  year  of  the  same  King,  and  by  potation  of 

the  last,  the  *grant  was  continued  for  twelve  years  from  the        bury. 

date  thereof.  [  •223  ] 

In  the  fourth  year  after  the  date  of  the  charter  dated  the  15th  of 
March  in  the  twentieth  year  of  King  Henry  the  Sixth  whereby  the 
customs  were  granted  for  twelve  years,  the  charter,  upon  the  con- 
struction of  which  the  principal  question  in  this  cause  depended, 
was  granted.  It  was  dated  the  12th  of  January,  in  the  twenty- 
fourth  year  of  the  reign  of  King  Henry  the  Sixth,  and  after 
granting  to  the  corporation  cognizance  of  pleas  and  jurisdiction 
over  various  matters  therein  mentioned,  it  proceeded,  in  substance, 
as  follows  :  "  Further,  we,  considering  after  what  manner  our  town 
is  situate  adjacent  to  parts  of  Wales,  and  the  marches  of  the  same, 
and  which,  in  the  times  of  our  progenitors,  and  especially  in  the 
time  of  King  Henry  the  Fourth,  stood  for  the  defence  and  fortifica- 
tion of  the  people  of  England  against  the  rebels  of  Wales,  and 
which  also  by  Owen  Glendower,  with  great  multitude,  by  insulting 
the  town  and  burning  the  suburbs  had  taken  the  town,  and  great 
part  of  the  county  of  Salop,  and  other  adjacent  counties,  in  like 
manner,  had  been  burnt  and  destroyed,  if  it  had  not  been  defended 
by  the  people  within  the  town,  upon  the  bridges,  gates,  towers,  and 
walls  of  the  same  then  being  defensible,  and  as  yet  very  likely,  in  a 
similar  case  hereafter,  may  be  burnt  and  destroyed  by  such  rebel- 
lion, unless  the  same  bridges,  gates,  towers,  and  walls  shall  be 
repaired,  kept  and  maintained,  in  a  state  of  defence ;  and  also  con- 
sidering after  what  manner  the  bridges  are  situate,  viz.  one  towards 
Wales,  and  another  towards  England  upon  the  Severn;  and  no 
small  damages  have  happened  to  the  arches  and  stonework  of  the 
same  bridges,  by  the  rapid  course  of  the  water  there,  and  also  by 
carriages  passing  over  the  same,  and  greater  damages  are  likely  to 
happen  to  the  same  in  process  of  *time,  and  the  ruin  thereof,  to  [  '224  ] 
the  destruction  of  the  town  and  county  and  the  country  there,  may 
be  feared,  unless  they  are  repaired  and  amended  in  a  short  time,  as 
it  is  said,  and  we,  desiring  to  provide  these  opportunities  for  the 
repairing,  amending,  fortifying,  walling  and  defending  the  bridges, 
gates,  towers  and  walls,  to  the  resistance  of  the  rebels  of  Wales  and 
other  malefactors  willing  to  injure  the  town ;  also  considering  the 
letters  patent  of  the  15th  of  March,  anno  20,  and  the  several 
customs  thereby  granted,"  (which  were  stated  at  length,)  "  which 
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A.-G.  same  sums  of  money  yearly  arising  from  the  customs,  during  the 
The  Cor-  term  aforesaid,  greatly  fall  short  for  the  sufficient  or  reasonable 
^^Shbbws-^''  reparation  of  the  town  walls,  bridges,  gates  and  towers  aforesaid,  as 
BUBY.  we  are  now  more  fully  informed,  we,  for  the  reasons  aforesaid,  have 
granted  for  ourself  and  our  heirs,  to  the  bailiflfs  and  burgesses  of 
the  town  aforesaid,  their  heirs  and  successors  for  ever,  that  they, 
by  the  hands  of  lawful  men  whom  they  shall  from  time  to  time 
depute  for  that  purpose,  may,  from  time  to  time  for  ever,  take  all 
the  customs  aforesaid,  in  manner  aforesaid  yearly  to  be  taken,  for 
the  reparation,  amendment,  and  fortification  of  the  bridges,  gates, 
towers  and  walls  of  the  town,  to  the  resistance  of  the  rebels  of 
Wales,  and  the  marches  of  the  same,  and  the  same  sums  of  money 
yearly  arising  from  the  said  customs  to  apply  and  extend,  from 
time  to  time,  about  the  reparation,  amendment  and  fortification  of 
the  bridges,  gates,  towers  and  walls  aforesaid,  to  be  made  for  the 
strengthening  the  same  towers,  without  yielding  any  account  or 
reckoning  thereof  to  us  or  our  heirs,  or  of  the  receipts  of  the  same 
in  any  wise."  And  the  grant  contained  a  discharge  of  all  arrears 
of  accounts  and  receipts,  **  and  of  other  causes  whatsoever  which 
had  accrued,  or  thereafter  might  have  accrued  to  his  Majesty  for 
the  premises  or  any  of  them,  against  the  said  bailiffs  or  their 
successors  in  any  wise  howsoever." 
[  225  ]  The  grant  was  afterwards  confirmed  by  charters  of  Henry  VII. 

and  Charles  I. 

The  corporation  continued  to  receive  the  tolls  down  to  the  year 
1789,  and  they  kept  the  Welch  bridge  in  repair.  Shortly  afterwards 
the  bridge  became  so  damaged,  that  it  became  necessary  to  rebuild 
it,  and  it  became  desirable  to  the  neighbourhood  to  widen  the 
bridge,  and  to  abolish  the  tolls. 

In  1792  the  corporation  agreed  to  abolish  the  tolls,  in  considera- 
tion of  the  sum  of  6,000Z.  which  was  raised  by  subscription  ;  of  this 
they  applied  4,000i.  towards  rebuilding  the  bridge.  The  residue  was 
invested,  and  now  consisted  of  the  sum  of  2,176Z.  stock,  standing 
in  the  names  of  three  of  the  members  of  the  borough  council. 
.  The  corporation,  after  the  passing  of  the  Municipal  Corporation 
Act  (5  &  6  Will.  IV.  c.  76),  being  indebted  to  their  former  town  clerk 
for  compensation  under  that  Act,  were  about  to  apply  the  fund  in 
question  in  payment  of  that  debt,  and  this  gave  rise  to  the  present 
information. 

Mr,  Pemberton  Leigh,  Mr,  Turner,  and  Mr.  liomiUy,  in  support 
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of  the  information,  argued,  that  the  charters  of  the  Crown  had         A.-G. 
devoted  the  tolls  to  a  public  trust.     That  the  trust  was  of  such     the^cor- 
a  nature  as  to  come  within  the  charitable   uses  mentioned  in  ^^gH^Ews-^^ 
the  statute  of  Elizabeth  (i)  ;    and,  therefore,  that  the  Court  had        bubt. 
jurisdiction  to  see  to  the  due  application  of  the  fund. 

That  the  stock,  being  the  produce  of  and  substitute  for  the  tolls, 
was  affected  with  similar  trusts,  and  that  its  ^application  in  the       \  *226  ] 
way  proposed  by  the  corporation  would  be  a  diversion  of  it  from 
the  legitimate  purposes,  and  a  breach  of  trust,  which  this  Court 
would  prevent. 

Mr.  Kindersleyy  Mr,  Walker,  and  Mr.  Kenyon,  contra,  for  the 
defendants,  contended  that,  under  this  charter,  the  corporation 
became  absolutely  entitled  to  the  customs  thereby  granted,  free 
from  any  trust.    *     *     * 

They  also  contended  that  the  grant  was  made  as  a  reward  for 
past  services ;  that  from  the  exemption  from  the  duty  to  render 
any  account,  it  was  plain,  that  the  corporation  was  not  intended  to 
be,  and  ought  not  to  be  held  accountable  to  the  Crown,  or  to  the 
King's  Courts  for  the  application  of  any  part  of  the  money.     *     *     * 

The  Attorney-General  v.  The  Mayor  of  Galway  (2),  The  Attorney- 
General  v.  The  Corporation  of  Carlisle  (3),  were  cited. 

The  Mastbb  of  the  Bolls  :  May  i. 

From  the  several  charters  anterior  to  that  of  the  twenty-fourth  [  227  ] 
of  King  Henry  VI.,  it  appears  that  the  grants  were  made  for  some 
public  purpose  affecting  the  welfare  or  safety  of  the  town,  such  as 
the  amendment  of  the  walls,  the  repair  of  the  Welch  bridge,  the 
paving  of  the  town,  the  safety  of  the  town,  the  repair  of  the  bridges 
and  gates,  and  other  necessary  occasions  for  the  defence  of  the 
town.  The  customs  were  to  be  taken  by  the  hands  of  persons  in 
whom  the  corporation  could  confide,  and  for  whom  they  were 
willing  to  answer.  In  the  three  last  charters,  the  grant  is  in 
aid  of  the  fortification  of  the  town  and  repair  of  the  walls,  and  the 
money  was  to  be  applied  under  the  survey  and  control  of  the 
Abbot  of  the  town  or  his  deputy,  or,  as  the  two  last  charters 
say,  of  John  Ashfield,  and  a  time  was  limited  for  the  cesser  of 
the  customs. 

By  the  last  charter  of  the  twenty-fourth  of  King  Henry  VI.,  we 

(1)  43  Eliz.  c.  4,  [rep.  51  &  52  Vict.  (2)  1  Molloy,  103 ;  Beat.  298. 

c  43,  8.  13].  (3)  29  K.  B.  133  (2  Sim.  437). 
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A.-G.        have  a  grant  in  perpetuity,  instead  of  a  grant  for  a  short  term  of 
Thb*^Coh-     years.     The  King  exempts  the  corporation   from   rendering  any 
^^Shrbws-^^  accomit  or  reckoning;    the  corporation  is  not  subjected  to  any 
BUBY.       special  survey  and  control  in  the  expenditure  of  the  sums  to  be 
received ;  but,  in  consideration  of  the  past  services  of  the  town,  the 
situation  and  importance  of  the  place,  the  injury  and  damage  to  be 
expected  from  the  King's  enemies,  from  the  current  of  water,  and 
from  the  traffic  on  the  bridges,  and  the  ruin  likely  to  take  place  if 
the  means  of  repairing  were  not  provided,  the  grant  was  made, 
expressly,  that  the  money  might  be  applied  and  expended  about 
the  reparation,  amendment  and  fortification  of  the  bridges,  gates, 
towers  and  walls  to  be  made  for  the  strengthening  of  the  town. 
[  228  ]  The  defendants  contend,  that  under  this  charter,  the  corporation 

became  absolutely  entitled  to  the  customs  granted,  free  from  any 
trust :  that  although  the  grant  might  make  them  liable  to  the  duty 
of  making  the  repairs,  the  means  of  making  which  were  given  by 
the  grant,  yet  that  the  duty  was  not,  and  could  not  be  annexed  to 
the  receipt  of  the  customs,  and  could  not  be  enforced  by  compelling 
them  to  apply  the  customs  for  the  purpose  intended ;  and  that  the 
duty,  if  to  be  enforced  at  all,  was  to  be  so  by  some  other  means. 
Assuming,  as  I  must  do  for  the  purpose  of  this  case,  that  the  Crown 
had  power  to  grant  the  customs  in  question,  I  can  have  no  doubt 
that  the  corporation,  by  accepting  the  grant,  became  liable  to  the 
performance  of  the  duty  thereby  imposed ;  the  money  to  be  received 
was,  according  to  the  express  direction  contained  in  the  grant,  to  be 
applied  for  the  purposes  therein  mentioned ;  and  I  am  of  opinion, 
that  it  was  the  duty  of  the  corporation  so  to  apply  so  much  of  the 
receipts  as  was  required  for  those  purposes. 

The  defendants  have  contended  that  the  grant  was  made  as  a 
reward  for  past  services,  that,  from  the  exemption  from  the  duty 
to  render  any  account,  it  is  plain  that  the  corporation  was  not 
intended  to  be,  and  ought  not  to  be,  held  accountable  to  the  Grown, 
or  to  the  King's  Courts,  for  the  application  of  any  part  of  the  money, 
and  further,  that  if  the  corporation  were  entitled  to  the  tolls  only 
for  a  public  purpose,  that  purpose  was  not  civil  but  military,  and 
therefore  that  the  Crown  only,  and  not  the  Court  of  Chancery,  could 
direct  the  application. 

It  appears  to  me  that  the  argument,  that  the  grant  was  made  to 
the  corporation  for  its  own  benefit  only,  as  a  reward  for  prior 
services,  is  contrary  to  the  plain  terms  of  the  charter,  which,  whilst 
recognising  the  past  services  of  the  burgesses,  states,  as  the  induce- 
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ment  for  *the  grant,  the  necessity  of  providing  for   the  future         A.-G. 
defence  of  the  town,  and  accordingly  directs  the  money  to  arise     jhe  cor- 
from  the  customs  to  be  applied  for  that  purpose.  ^^Shbbws-^^ 

It  further  appears  to  me,  that  the  customs,  or  the  right  to  levy  bury. 
them,  were  considered  as  belonging  to  the  King,  and  to  be  capable  t  *^^®  ^ 
of  being  granted  by  him  for  public  purposes ;  that  in  the  former 
grants,  the  burgesses  were  held  to  be  accountable  to  the  Grown,  for 
the  sums  which  they  received  and  their  application  thereof,  but 
that  the  charter  of  the  twenty-fourth  Henry  VI.  in  exempting  the 
corporation  from  the  account,  only  released  the  corporation  from 
the  beneficial  interest  which  the  Crown  had,  or  was  supposed  to 
have,  in  the  customs  received,  but  did  not  release  the  corporation 
from  the  right  which  the  Grown  had,  for  the  benefit  of  the  subject, 
of  seeing  that  the  duty,  for  the  performance  of  which  the  customs 
were  granted,  was  performed.  I  conceive  that  the  reparation  of 
the  bridges  and  walls  ought  to  be  considered  as  the  duty  of  the 
burgesses,  that  the  expense  of  performing  the  duty  was  a  common 
burden  upon  the  burgesses  and  inhabitants  ;  that  if  there  had  been 
no  grant  of  the  Grown,  either  in  aid  or  expressly  for  the  purpose, 
the  whole  burden  would  have  fallen  upon  the  burgesses  and 
inhabitants;  that  the  grants  were  therefore  made,  pro  tantOy  in 
relief  of  the  burgesses  and  inhabitants,  and  in  diminution  of  the 
collections  or  assessments,  which,  in  some  form  or  other,  would 
otherwise  have  been  made  upon  them  ;  and  that  to  whomsoever  the 
duty  of  directing  the  construction  of  the  walls  and  fortifications 
might  have  belonged,  the  raising  the  money  was  a  civil  duty,  and 
the  relief  afforded  by  the  grant  was  the  relief  of  a  civil  burden. 

Now  the  statute  of  Elizabeth  (i)  enumerates  among  gifts  to 
charitable  uses,  gifts  for  the  "  repair  of  bridges,  *ports,  havens,  [  '230  ] 
causeways,  churches,  seabanks,  and  highways,"  and  for  "  aid  or 
ease  of  any  poor  inhabitants  concerning  payments  of  fifteens, 
setting  out  of  soldiers  and  other  taxes ; "  and  Sir  John  Leach 
expressed  himself  to  be  of  opinion,  that  funds,  supplied  from  the 
gift  of  the  Grown,  or  from  the  gift  of  the  Legislature  or  from  private 
gift,  for  any  legal,  public,  or  general  purpose,  are  charitable  funds 
to  be  administered  by  courts  of  equity.  Some  doubt  has  been 
thrown  upon  the  generality  of  this  position,  but  I  am  not  aware  of 
any  decision  by  which  it  has  been  impeached.  A  question,  however, 
is  made  upon  the  subject  of  the  gift ;  and  the  case  of  The  Attorney- 
General  y.  The  Corporation  of  Oalway,  before  Sir  Anthony  Hart,  is 
(1)  43  Eliz.  c  4,  [rep.  51  &  52  Yict.  c.  43,  e.  13]. 


pobation  of 
Shbews- 


64  1843.     CH.     6  BEAV.  280—281.  [r.r. 

A.-G.         referred  to  (i).     In  that  case  Sir  Anthony  Hart  felt  a  difficulty,  in 
The^Coe-     consequence  of  the  tolls  which  were  the  subject  of  the  gift  having 
been  created  de  novo  for  the  purpose  of  the  grant ;  but  he  thought 

BUBT.  that  if  the  Grown,  being  entitled  to  tolls,  grants  them  to  a  charitable 
use,  they  are  subject  to  all  the  incidents  of  other  property  so 
granted.  Now  in  this  case,  it  appears  that  the  customs  granted  in 
the  twenty-fourth  of  Henry  VI.  were  not  then  created  :  the  origin 
of  them  is  not  shown,  but  they  had  been  the  subject  of  grant  by  the 
Crown  for  nearly  200  years  before ;  and,  as  I  have  before  stated,  it 
appears  to  me,  for  the  purposes  of  this  cause,  I  ought  to  presume 
that  the  Grown  had  a  right  to  make  the  grant. 

On  the  whole,  I  think  that  this  was  a  gift  for  a  public  and  general 
purpose ;  that  it  was  given  for  the  benefit  of  the  town  in  aid  of  a 
general  charge  or  burden  to  which  the  burgesses  and  inhabitants  of 
the  town  were  liable ;  and  that  it  was  a  gift,  which,  under  the 
[  *23i  ]  equity  of  the  "^statute  of  Elizabeth,  ought  to  be  considered  as  a  gift 
to  charitable  uses. 

The  subsequent  charters  of  Henry  YII.  and  Charles  I.  do  not 
appear  to  me  to  affect  the  question.  The  customs,  or  tolls  as  they 
were  called,  continued  to  be  received  by  the  corporation  till  the 
year  1792.  Some  time  previously  the  inconveniences  arising  from 
the  narrowness  of  the  bridge  and  from  the  toll,  had  become  a  subject 
of  complaint,  and  an  arrangement  was  made  for  the  abolition  of  the 
tolls,  on  payment  to  the  corporation  of  6,000!.,  of  which  4,000!. 
was  to  be  applied  towards  building  a  new  bridge,  and  the  remaining 
sum  of  2,000!.  was  to  be  paid  to  the  corporation.  This  arrange- 
ment was  carried  into  effect.  The  corporation  actually  received  the 
sum  of  2,000!.,  which  was  lent  at  interest  to  a  person  of  the  name 
of  Loxdale,  who  had  an  account  with  the  corporation,  upon  the 
balance  of  which  sometimes  more  and  sometimes  less  than  2,000!. 
was  due.  The  debt  of  2,000!.  was  called  in  in  the  year  1887,  and 
invested  in  the  purchase  of  the  sum  of  2,176!.  lis.  5d.  Bank  8  per 
cent.  Annuities  now  in  question.  The  information  was  occasioned 
by  an  avowed  intention,  on  the  part  of  the  corporation,  to  sell  the 
stock  or  part  of  it,  in  order  to  raise  money  for  the  purpose  of 
liquidating  debts  contracted  by  the  corporation.  As  it  is  not  denied 
that  the  2,000!.  invested  in  1887  represents  the  2,000!.  paid  to  the 
corporation  in  1792  as  part  of  the  consideration  for  the  tolls,  I 
think  that  the  stock  must  be  subject  to  the  same  trust,  which,  as  it 
appears  to  me,  was  attached  to  the  tolls. 

(I)  1  Molloy,  103, 104,  108;  Boatt.  298. 
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I  must  therefore  declare,  that  the  8  per  cent.  Bank  Annuities 
were  held  by  the  corporation  in  trust  to  apply  the  dividends  in 
or  towards  the  repairs  of  the  bridges  and  walls; 
injunction  &c.  already  granted  ought  to  be  continued. 


A..G. 

r. 

The  Cor. 

and  that  the  ^XIZ." 

BURY. 


BLACHFOED  v.   KIEKPATEICK 

(6  Beav.  232—238;  S.  C.  12  L.  J.  Ch.  108.) 

Even  after  great  delay  and  acquiescence,  the  Court  will  not  compel  a 
purchaser  to  complete,  if  the  title  appears  to  be  manifestly  bad. 

The  right  to  the  tithes  of  an  allotment  generally  follows  the  right  to  the 
old  tenement,  in  respect  of  which  the  allotment  is  made. 

Contract  for  the  purchase  of  tithes  not  signed  by  the  party  chargeable, 
held,  under  the  circumstances,  to  have  been  taken  out  of  the  Statute  of 
Frauds. 

Messrs.  James  and  Joseph  Eirkpatrick  were  owners  of  a  renew- 
able  lease,  under  Winchester  College,  of  a  farm  called  St.  Cross,  in 
the  parish  of  Carisbrooke ;  to  this  farm  there  was  appurtenant  a 
right  of  common  over  the  forest  of  Parkhurst. 

In  1812  an  Act  passed  for  enclosing  the  forest ;  but  the  right  to 
tithes  was  not  thereby  interfered  with.  Under  the  powers  of  this 
Act,  Messrs.  Eirkpatrick  had  awarded,  in  respect  of  the  St.  Cross 
farm,  130  acres  of  the  forest  situate  in  the  parish  of  Carisbrooke. 

In  1812  the  plaintiffs,  or  parties  represented  by  them,  assuming 
to  be  entitled  to  the  tithes  of  the  allotment  of  180  acres  as  lay 
impropriators  of  the  parish  of  Carisbrooke,  agreed  to  sell  to  the 
Eirkpatricks  the  rectorial  tithes  of  such  allotment  for  the  sum  of 
7002.  It  did  not  appear  that  any  agreement  in  writing  was  signed 
by  the  purchasers.  An  abstract  of  title  was  delivered,  and  the 
purchasers  prepared  a  conveyance,  which,  in  1819,  was  submitted 
to  and  approved  of  by  the  vendors.  It  was  not  however  executed ; 
the  reason  for  which  did  not  however  appear.  Interest  had  been 
paid  on  the  purchase  money  down  to  1835,  at  the  rate  of  4  percent. 

The  purchasers  died,  and  the  matter  being  mooted  in  consequence 
of  the  discontinuance  to  pay  interest,  the  abstract  was,  in  1836 
found,  when  it  appeared  that,  by  a  deed  of  1758  under  which  the 
vendors  claimed,  the  tithes  of  St.  Cross  farm  were  excepted  out  of 
the  grant  to  them  of  the  rectorial  tithes  of  the  parish  of  Caris- 
brooke. *The  defendants  thereupon  contended  that,  as  the  vendors 
had  no  title  to  the  tithes  of  St.  Cross  farm,  they  had  none  to  the 
allotment  made  in  respect  of  that  farm. 
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PATBICK. 


In  1838  this  bill  was  filed  for  a  specific  performance,  and  for  a 
declaration  that  the  purchasers  had  accepted  the  title. 

The  defendants  said,  that  the  farm  consisted  of  North  St.  Gross 
and  South  St.  Gross ;  that  the  former  was  tithe  free,  and  that  the 
tithe  of  the  latter  had  been  purchased  by  the  Eirkpatricks  in  1810. 
That  no  tithes  were  therefore  payable  in  respect  of  the  allotment, 
though  the  parties  had  acted  under  the  erroneous  supposition  of 
the  contrary.  They  insisted  that  there  had  been  no  contract  in 
writing  signed  by  the  purchasers,  and  claimed  the  benefit  of  the 
Statute  of  Frauds. 


Mr.  Pemberton  and  Mr.  Prior,  for  the  plaintiffs : 

*     *     There  has  been  a  possession  and  enjoyment  of  the  tithes 
since  1812,  a  payment  of  interest  on  the  purchase  money,  an 
[  *234  ]       approval  of  the  title,  *and  a  settlement  of  the  conveyance.    It  is 
now  too  late  to  say  that  there  is  no  contract  in  writing.     *     *     * 

Mr.  Boteler,  Mr.  Oeorge  Turner,  and  Mr.  Piggott,  for   the 
defendants : 

The  contract,  even  if  valid,  was  entered  into  under  a  mistake, 
and  on  the  supposition  that  the  vendors,  and  not  the  purchasers, 
were  entitled  to  the  tithes.  The  Gourt  would  relieve  in  such  a  case, 
even  after  payment  of  the  purchase  money :  Bingham  v.  Bingham  (l). 

If  the  plaintiffs  have  no  title,  it  would  be  a  strong  measure  of 
equity  to  compel  a  purchaser  to  pay  his  purchase  money  without 
receiving  the  property  in  return.  This  Gourt  would  not  force  a 
bad  title  on  a  purchaser :  Warren  v.  Richardson  (2). 

It  is  plain  that  the  vendors  have  no  title.  The  tithes  of  the 
allotment  belong  to  the  party  entitled  to  the  property  in  respect  of 
which  the  allotment  is  made :  Steele  v.  Manns  {2).  It  appears  from 
the  deed  of  1758,  which  is  the  root  of  the  plaintiffs'  title,  that  the 
tithes  of  the  St.  Gross  farm  did  not  pass  to  them ;  and  it  appears 
further,  that,  so  far  as  tithes  were  payable,  they  were  purchased  in 
1810  by  the  Kirkpatiicks. 

There  is  no  suflicient  signed  contract,  nor  has  there  been  an 

[  •236  ]       acquiescence,  the  delay  in  completing  has  most  *probably  arisen 

from  this  very  objection.    There  has  been  no  possession  taken ;  for 

tithes  were  never  payable  in  respect  of  the  allotment,  and  therefore 

cannot  be  said  to  have  been  retained. 


(1)  I  Vea.  Son.  126. 

^2)  34  B.  R  251  (Younge,  1). 


(3)  5  B.  &  Aid.  22. 
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Mr.  Hale^  in  the  same  interest. 

3/r.  Pembertony  in  reply. 

The  Master  of  the  Bolls: 

I  confess,  I  feel  very  considerable  difficulty  as  to  part  of  this  very 
singalar  case,  considering  the  great  length  of  time  which  has  elapsed 
since  the  contract  was  entered  into. 

The  plaintiffs  are  asking  for  a  conveyance,  in  pursuance  of  a 
contract  entered  into  in  the  year  1812.  The  defendants  have  set 
up  several  defences,  which,  upon  the  best  consideration  I  can  give 
them,  and  having  regard  to  the  great  length  of  time  which  has 
elapsed,  and  to  the  acquiescence  of  the  party  in  the  terms  of  the 
contract  during  the  whole  of  that  time,  I  think  cannot  be  sustained. 
It  appears  to  me,  that  there  is  sufficient  proof  of  the  contract  being 
entered  into  in  this  case  by  Joseph,  on  behalf  of  Joseph  and  James. 
It  is  sufficiently  proved,  as  it  appears  to  me,  that  both  parties 
intended  to  complete  this  contract  in  the  year  1816 ;  and  that,  at 
that  time,  both  parties  had  approved  of  the  title,  and  had  acquiesced 
in  it  in  a  most  extraordinary  and  emphatic  manner,  there  being  on 
the  one  side  a  payment  of  the  interest  of  the  purchase  money, 
avowedly  as  such,  and  on  the  other  side,  the  constant  acceptance 
of  the  interest,  as  the  interest  of  the  purchase  money. 

Now  without  meaning  to  say  that  the  single  circumstances  here 
set  forth  would,  in  themselves  and  without  the  lapse  of  time,  be 
held  to  be  an  acquiescence  in  and  confirmation  of  the  contract,  and 
a  sufficient  proof  of  the  existence  of  a  valid  contract,  yet,  having 
regard  to  the  length  of  time,  I  must  say,  that,  in  my  opinion,  they 
must  be  so  held.  This  does  not  get  over  the  difficulty  I  feel  in  the 
present  case ;  for  if  the  parties  delay  asking  for  the  specific  per- 
formance of  a  contract  and  for  a  conveyance  of  the  legal  estate,  as 
they  might  do,  and  in  the  interval  before  the  contract  is  completed, 
and  while  the  purchase  money  is  in  the  hands  of  one  party,  and  the 
legal  estate  in  the  other,  it  should  turn  out,  that  that  title  which 
had  been  supposed  to  be  good,  was  really  a  bad  title,  I  am  not  pre- 
pared' to  say,  that  this  Court,  knowing  the  title  to  be  bad,  would 
order  the  party  to  accept  it,  and  pay  the  purchase  money  for  it. 
That  is  what  is  alleged  at  the  Bar  to  be  the  case  in  the  present 
instance,  though  it  is  by  no  means  stated  on  the  pleadings  in  a 
way  that  such  a  defence,  in  my  opinion,  ought  to  have  been  stated. 

Having  read  these  answers,  I  find  nowhere  an  intimation  of  a 
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mistake,  except  in  the  answer  of  James  Eirkpatrick ;  there  is  there 
an  intimation  of  a  mistake  which  both  parties  were  under,  that, 
although  St.  Gross  farm  might  be  free  from  the  payment  of  tithes, 
and  although  a  portion  of  the  tithes  of  St.  Gross  farm  might  have 
been  purchased  by  the  defendants,  yet  nevertheless,  it  was  believed 
that  the  impropriator  or  the  person  entitled  to  the  tithes  of  the 
forest  would  be  entitled  to  the  tithes  of  the  allotment.  This,  it  is 
suggested,  was  the  mistake  on  which  both  parties  at  the  time 
proceeded. 

On  that  point,  it  seems  to  be  now  stated,  that  a  conveyance  of 
the  tithes  of  the  farm  of  South  St.  Gross  had,  *in  the  year  1810, 
been  made  to  the  Eirkpatricks.  It  is  alleged  that  the  North  St. 
Gross  farm  was  free.  That  had  nothing  whatever  to  do  with  any 
allotment ;  but  the  contract  is  for  the  sale  of  the  tithes  of  the  allot- 
ment :  both  parties,  as  it  is  said,  then  thinking  that  the  tithes  of 
the  allotment  remained  in  the  Blach fords,  although  the  tithes  of  St. 
Gross  farm  or  part  of  St.  Gross  farm  might  belong  to  somebody  else. 
It  is  said  that  the  case  of  Steele  v.  Manns  {i)  was  decided  after  the 
date  of  the  contract,  and  after  the  negotiation  between  these  parties, 
and  that  there  was  some  new  law  propounded.  I  do  not  think  it 
was.  It  was  clear  that  the  tithes  of  an  allotment  follow  the  fate  of 
the  tithes  of  the  land  in  respect  of  which  the  allotment  is  made, 
unless  there  be  some  special  circumstances. 

Then  it  is  said  there  are  some  special  circumstances  here.  The 
right  of  the  Blachfords  to  the  tithes  and  the  right  of  common  of 
the  persons  who  were  entitled  to  the  old  tenement  named  Garis- 
brooke,  extended  over  three  different  parishes,  and  certain  extra- 
parochial  places.  It  might  therefore  have  happened,  that  the 
allotment  was  not  made  in  the  parish  of  Garisbrooke,  where  the 
old  tenement  was,  but  might  have  been  made  in  other  parishes,  or 
in  the  extra-parochial  place.  It  is  stated,  however,  in  answer,  that 
it  appears  the  allotment  was  made  in  the  parish  of  Garisbrooke.  I 
must,  however,  say  it  appears  to  me,  that  if  the  party  intended  to 
rely  on  these  circumstances,  they  ought  to  have  been  brought  for- 
ward in  a  manner  more  distinctly  than  has  been  done.  I  will  not 
presume  to  say  what  was  the  real  state  of  this  title,  but  this  I  think 
I  must  state,  that  *if  it  did  appear  to  the  Gourt  that  there  the 
vendor  had  no  title  at  the  time  this  contract  was  entered  into,  and 
the  matter  being  left,  by  the  acquiescence  of  both  parties,  as  it 
certainly  must  have  been,  in  the  same  state,  the  money  being  in  the 

(1)  d  B.  &  Aid.  22. 
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hands  of  the  purchasers,  and  the  legal  estate,  such  as  it  was,  in  the    blaghford 
hands  of  the  sellers,  this  Court  would  not,  knowing  there  was  a  bad        kirk- 
title,  order  a  conveyance  to  be  made  and  accepted.  Patrick. 

I  think  the  best  course  I  can  pursue  upon  it  is  this :  take  it  for 
granted  at  this  moment,  that  the  plaintiffs  suppose  they  can  make 
out  that  in  the  year  1819  a  good  title  could  have  been  made.  If  a 
good  title  could  have  been  made  at  that  time,  then  I  think  all  the 
rest  is  proved  here,  and  that  there  ought  to  be  a  payment  of  money 
and  conveyance ;  but  if  it  should  turn  out  that  in  the  year  1819  a 
good  title  could  not  have  been  made,  I  do  not  know  what  would  be 
the  effect  of  the  length  of  time  that  has  since  elapsed.  Whether  a 
good  title  could  have  been  made  at  the  time  when  that  extract  was 
examined  by  these  parties,  is  the  question.  I  think  there  ought 
to  be  a  reference  to  ascertain  whether  a  good  title  could  be  made 
in  1819,  if  the  plaintiffs  desire  or  are  willing  to  take  it,  rather  than 
have  the  bill  dismissed.  If  the  bill  is  to  be  dismissed,  it  ought  to 
be  dismissed  without  costs. 

Declare  that  there  was  a  binding  contract,  which  ought  to  be 
performed,  if  a  good  title  could  have  been  made  on  the  18th  of 
Jane,  1819,  and  refer  it  to  the  Master  to  ascertain  that  fact. 


MATTHEWS  v.  BEISE  (1). 

(6  Beav.  239—245;  S.  C.  12  L.  J.  Ch.  263 ;  affd.  on  appeal  15  L.  J.  Ch.  39; 

10  Jur.  105.) 

Where  a  trustee  has  trust  money  in  his  hands  which  he  is  authorised  to 
lay  out  in  the  public  funds  or  on  real  security,  he  is  justified,  pending  the 
necessary  delay  in  completing  a  contemplated  mortgage  security,  in  investing 
the  money  in  Exchequer  bills. 

A  trustee  properly  invested  trust  money  in  Exchequer  bills,  but  he  left 
them  undistinguished  in  the  hands  of  a  broker;  upon  a  misapplication 
of  them  by  the  broker,  held,  that  the  trustee  was  personally  liable. 

A  trustee  was  empowered  to  invest  in  the  public  funds  or  on  real  security. 
He  had  in  his  hands  a  sum,  which,  in  the  interval  between  receiving  and 
investing  in  a  contemplated  real  security,  he  invested  in  Exchequer  bills, 
which  he  left  in  the  hands  of  a  broker,  who  misapplied  them  :  Held,  that 
the  trustee  was  liable  for  the  value  of  the  Exchequer  bills  at  the  time  of  the 
loss,  and  not  for  the  stock  which  the  money  would  have  purchased. 

The  defendant  Brise  was  the  sole  executor  and  trustee  under  the 
will  of  the  testator,  who  died  in  1884.  The  defendant,  in  1889, 
realised  part  of  the  estate  of  the  testator,  which  he  deposited  with 
a  banker.  The  defendant,  who  by  the  will  was  empowered  to  invest 
this  sum  in  Parliamentary  stocks  or  public  funds  of  Great  Britain, 

(I)  Speight  V.  Qaunt  (1883)  9  App.  Ca.  I,  53  L.  J.  Ch.  419,  50  L.  T.  330. 
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Matthews  or  on  real  securities  in  England,  had,  previous  to  receiving  the 
Bmbk.  money,  entered  into  arrangements  for  lending  a  portion  of  it  on  a 
mortgage  security.  In  order  to  make  the  money  profitable  in  the 
meantime,  he  directed  the  investment  of  5,6002.  in  Exchequer  bills. 
This  investment  was  accordingly  made  on  the  4th  of  March,  1840, 
by  Messrs.  Wakefield,  who  were  brokers,  but  acted  in  some  respects 
as  bankers,  and  had  to  some  extent  enjoyed  the  confidence  of  the 
testator  in  his  lifetime.  The  Exchequer  bills  were  left,  undis- 
tinguished from  others,  in  the  hands  of  Messrs.  Wakefield. 

Various  delays  occurred  in  the  perfecting  the  mortgage,  and 
before  it  was  completed,  and  in  April,  1841,  Messrs.  Wakefield 
became  bankrupts,  when  it  was  discovered  that  they  had  sold 
4,000^.,  part  of  the  Exchequer  bills,  and  had  applied  the  produce 
to  their  own  use. 

This  bill  was  filed  by  the  children  of  the  testator,  to  make  Mr. 
[  ^240  ]  Brise,  the  executor  and  trustee,  responsible  *for  the  loss  which  had 
occurred  by  the  failure  and  misconduct  of  Messrs.  Wakefield. 

The  cause  came  on  upon  bill  and  answer. 

Mr.  Pemberton,  Mr.  0.  Turner^  and  Mr.  Charidless,  for  the 
plaintiflFs  [cited  CI<mgh  v.  Bond{i),  Lanciford  v.  Gascoyne  (2),  Lard 
Shipbrook  v.  Lord  Hinchinh'ook  (s),  Hanbury  v.  Kirkland  (4),  and 
other  cases] . 

[  241  ]  Mr.  Kindersley  and  Mr.  Phillips,  for  the  defendant : 

[  242  ]  *     *     In  all  cases  of  this  description  the  question  is,  whether 

the  trustee  has  used  the  ordinary  degree  of  caution  and  prudence 
which  he  would  exercise  in  his  own  case,  and  in  respect  to  his  own 
property.   [They  cited  Ex  parte  Belchier  (5)  and  Bacon  v.  Bacon  (6).] 

[  248  ]        The  Master  op  the  Rolls,  without  hearing  a  reply,  said  : 

Cases  of  this  kind  are  certainly  very  painful.  In  this  particular 
case,  the  defendant  acted  throughout,  with  an  anxiety  to  do  that 
which  was  best  for  his  cestuis  que  trust.  It  has  not  been  attempted 
to  throw  the  slightest  imputation  upon  him ;  and,  however 
unfortunate  the  issue  of  this  matter  may  be,  he  has  the  consolation 
that  he  goes  out  of  Court  with  his  character  perfect,  and  his  honour 
unimpeached. 

(1)  45  R  E.  314  (3  My.  &  Or.  496).  (4)  30  E.  E.  165  (3  Sim.  265). 

(2)  8  E.  E.  170  (11  Ves.  333).  (5)  Ambler,  218. 

(3)  8  E.  R.  138  (11  Ves.  2o2,  and  16  (6)  5  E.  E.  52  (5  Yes.  331). 
Ves.  477). 
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The  defendant  was  the  trustee  for  the  plaintiffs.     A  sum  of    Matthews 
money  to  the  amount  of  6,000Z.  came  into  his  hands,  a  portion  of       bb7sb. 
which  he  thought  it  would  be  most  beneficial  to  the  family  to  lay 
out  on  mortgage  security.     This  was  entirely  within  his  power. 
The  mortgage  security  could  not  of  course  be  perfected  without 
some  delay,  for  it  was  obviously  necessary,  in  a  prudent  and  proper 
management  of  the  business,  that  some  things  ^should  be  done      [  *244  ] 
before  it  could  be  safely  completed.     Pending  the  interval,  the 
defendant  laid  out  a  considerable  portion  of  the  money  in  the  pur- 
chase of  Exchequer  bills.     This  investment  was  of  such  a  nature 
that  it  might  be  converted  into  money  at  any  time,  and  during  the 
time  which  must  necessarily  elapse,  that  is,  from  the  period  when 
the  money  was  lying  dead  in  the  hands  of  the  bankers,  down  to  the 
time  when  it  would  become  fruitful  upon  the  mortgage,  it  would  by 
these  means  make  some  interest  for  the  benefit  of  the  family. 

I  am  of  opinion,  under  these  circumstances,  that  the  defendant 
was  very  well  justified  in  laying  out  the  money  in  Exchequer  bills 
daring  that  interval.  He,  however,  unfortunately  left  them  entirely 
under  the  control  of  other  parties,  and  intrusted  to  them  the  posses- 
sion. Instead  of  securing  them  in  the  ordinary  mode,  he  permitted 
them  to  remain  undistinguished  in  the  hands  of  brokers,  who,  in 
some  respects,  acted  as  bankers,  who  held  them  and  had  the 
absolute  power  of  disposing  of  them ;  was  it  right,  or  is  it  to  be 
justified,  that  a  trustee  should  leave  such  securities  as  Exchequer 
bills  in  the  hands  of  a  banker  or  broker,  who  acquires  the  power  of 
disposing  of  them  as  he  may  think  fit  ?  Was  it  not  transferring 
to  those  persons  that  trust  and  confidence  for  which  he  was  answer- 
able? It  is  said,  that  this  was  just  the  same  thing,  as  if  the 
defendant  had  left  a  balance  in  the  hands  of  the  bankers.  It  is  to 
be  observed,  however,  that  he  did  not  do  so,  and  I  don't  think  that 
it  is  necessary  on  this  occasion  to  consider  how  long  a  trustee  may 
keep  money  which  he  is  desirous  to  employ  for  a  particular  purpose 
in  the  hands  of  a  banker.  When  the  defendant  had  purchased 
Exchequer  bills,  he  might  have  kept  them  perfectly  safe,  either  in 
his  own  hands,  or  he  might  even  have  kept  them  in  the  hands 
of  those  persons,  distinguishing  them,  however,  *from  the  other  [  ♦245  ] 
property  they  had ;  and  though  they  would  still  be  liable  to  loss  by 
fraud  or  embezzlement,  still  they  would  have  been  free  from  that 
species  of  misapplication  which  was  resorted  to  upon  the  present 
occasion. 

It  seems  to  me  to  be  a  case  of  very  great  hardship ;  and  it  is 
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impossible  to  feel  any  thing  but  regret  at  the  loss  which  falls  upon 
this  gentleman  ;  but  it  would  be  a  greater  regret  if  the  loss  were  to 
fall  upon  those  depending  upon  his  vigilance  and  care  for  their 
protection.  The  defendant  has  made  himself  liable,  because  he 
omitted  to  take  due  and  proper  precaution  for  the  protection  of  the 
fund.  Having  omitted  to  take  it,  and  having  transferred  the  con- 
fidence which  was  vested  in  himself  to  other  persons  of  his  own 
appointment,  for  whose  conduct,  it  appears  to  me,  he  is  personally 
answerable,  I  think  I  am  bound  to  decree  in  favour  of  the  plaintiffs 
in  this  case  ;  and  this  gentleman  must  make  good  the  money,  and 
must  also  pay  the  costs  of  this  suit. 

.The  defendant  was  charged  with  the  value  at  the  bankruptcy  of 
the  4,000!.  Exchequer  bills,  with  interest  thereon  at  4  per  cent. 

[The  judgment  as  to  the  trustee  being  liable  was  affirmed  on 
appeal  as  reported  in  15  L.  J.  Gh.  89,  but  the  Lord  Chancellor  did 
not  refer  to  the  point  stated  in  paragraph  8  of  the  headnote,  for 
which  that  report  is  more  particularly  retained  here. — 0.  A.  S.] 
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(6  Beav.  246—250 ;  S.  C.  12  L.  J.  Ch.  309;  affd.  on  appeal  14  L.  J.  Ch.  120.) 

A  mortgagee  in  possession,  held  liable  for  damage  occasioned  by  his 
pulling  down  two  cottages  on  the  property. 

A  mortgagee  in  possession  will  be  allowed  for  repairs  necessary  for  the 
support  of  the  property,  and  for  doing  that  which  is  essential  for  the  protec- 
tion of  the  title  of  the  mortgagor.  If  he  has  got  the  consent  of  the  mort- 
gagor or  has  given  him  notice  in  which  he  acquiesces,  he  may  be  allowed 
for  money  laid  out  in  increasing  the  value  of  the  property,  but  he  is  not 
justified  in  increasing  the  value  of  the  estate  by  improvements  so  as  to 
cripple  the  mortgagor's  power  of  redemption. 

A  mortgagee  in  possession,  claiming  upon  a  bill  for  redemption,  to  be 
allowed  for  substantial  repairs  and  lasting  improvements,  but  adducing  no 
proof  of  any  such  expenditure,  held  not  entitled  to  any  inquiry  on  the 
subject. 

This  was  a  suit  for  redemption. 

In  1830,  the  plaintiff  mortgaged  some  property  to  the  defendant, 
a  solicitor,  for  300Z. ;  and,  in  1886,  he  executed  to  him  a  further 
charge,  for  a  sum  of  140Z.,  part  of  which  consisted  of  a  bill  of 
costs  due  from  the  plaintiff  to  the  defendant,  and  other  part  of 
arrears  of  interest  and  money  paid. 

Default  having  been  made  in  payment  of  interest  on  the  mortgage, 

(1)  Shepard  v.  Jones  (1882)  21  Ch,  D.  469,  47  L.  T.  604 ;  Henderson  v.  AsUvood 
[1894]  A.  C.  150. 
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the  defendant,   in   1888,   by  an  action   of   ejectment,   recovered      Sandon 
possession  of  the  mortgaged  property.  Hooper. 

After  the  defendant  had  taken  possession,  he  pulled  down  two 
cottages  on  the  premises  and  made  some  alterations. 

By  his  answer,  the  defendant  stated  that  he  had  laid  out  800/. 
in  substantial  repairs  and  lasting  improvements ;  but  of  this  no 
evidence  was  given. 

Mr.  CJiandleaSf  for  the  plaintiff,  contended,  first,  that  there 
ought  to  be  a  taxation  of  so  much  of  the  defendant's  demand  as 
consisted  of  professional  costs,  Wragg  v.  Denham  (i) ;  secondly,  that 
the  mortgagee  was  liable  *for  the  damage  done  by  pulling  down  the  [  •247  ] 
cottages,  Wragg  v.  Denham ;  and,  thirdly,  that  the  defendant  ought 
to  pay  the  costs  of  the  suit,  it  having  been  occasioned  by  his 
improper  conduct  in  refusing  to  render  accounts:  Detillin  v. 
Gale  (2),  Taylor  v.  Baker  (3),  Harvey  v.  Tebbutt  (4) ;  and  see  Wilson 
V.  Cluer  (5). 

Mr.  Kindersley  and  Mr.  Stevens,  for  the  defendant,  did  not 
oppose  the  taxation,  but  contended  that  the  defendant  was  entitled 
to  an  inquiry  as  to  the  substantial  repairs  and  lasting  improvements, 
and  to  be  allowed  the  amount ;  and  that  the  defendant  was  entitled 
tothe  costs  of  suit,  and  of  the  ejectment. 

Mr.  Chandlessy  in  reply  : 

There  is  no  proof  of  any  substantial  repairs  or  lasting  improve- 
ments ;  the  defendant,  therefore,  is  not  entitled  to  any  inquiry. 

The  Master  of  the  Bolls: 

It  is  objected  on  behalf  of  the  plaintiff,  and  properly  objected, 
that  so  far  as  the  sum  of  140/.  consists  of  the  bill  of  costs,  which  is 
payable  to  the  defendant,  it  ought  only  to  stand  as  a  security  for  so 
much  as  will  be  properly  due  upon  taxation.  That  is  not  disputed 
by  the  defendant ;  it  has  been  very  properly  conceded  to  the  plaintiff, 
that  he  is  entitled  to  have  that  investigated. 

In  the  year  1888,  the  defendant  obtained  possession  by  an  action 
of  ejectment,  and  after  he  came  into  possession,  he  pulled  down 
two  of  the  cottages  which  were  upon  the  premises,  and  he  says,  in 
his  answer,  that  he  laid  out  a  considerable  sum  of  money,  to  the 

(1)  47  B.  R.  366  (2  Y.  &  C.  Ex.  Eq.    (3)  19  B.  B.  625  (Daniell,  71). 
117).  (4)  21  B.  B.  145  (1  Jac.  &  W.  197). 

(2)  6  B.  B.  102  (7  Ves.  583).         (5)  52  B.  B.  65  (4  Beav.  214). 
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SANDON  amount  of  *about  800/.,  for  repairs  and  substantial  improvements, 
HoopEE.  which  he  alleges  were  done  with  the  privity  and  knowledge  of  the 
[  '248  ]  plaintiff.  First,  with  respect  to  the  dilapidations,  they  are  proved  ; 
and  there  is  not  an  attempt  made  in  evidence  for  the  purpose  of 
showing  that  it  was  proper.  I  am  therefore  of  opinion,  that  the 
plaintiff  is  entitled  to  an  account  of  any  loss  occasioned  by  pulling 
down  those  houses. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  any 
thing  for  the  improvements  which  he  alleges  to  have  been  made. 
With  respect  to  what  a  mortgagee  in  possession  may  do  with  the 
mortgaged  property,  several  cases  have  occurred  at  different  times, 
showing  what  he  ought,  and  to  some  considerable  extent,  what  he 
ought  not  to  do.  Such  repairs  as  are  necessary  for  the  support  of 
the  property  he  will  be  allowed  for.  He  will  not  only  be  allowed 
for  repairs,  but  he  will  be  also  allowed  for  doing  that  which  is 
essential  for  the  protection  of  the  title  of  the  mortgagor.  Further, 
if  he  has  got  the  consent  of  the  mortgagor,  or  has  given  him  notice, 
in  which  he  acquiesces,  then  he  may  be  allowed  for  sums  of  money 
which  are  laid  out  in  increasing  the  value  of  the  property ;  but  he 
has  no  right  to  lay  out  money  in  what  he  calls  increasing  the  value 
of  the  property,  which  may  be  done  in  such  a  way  as  to  make  it 
utterly  impossible  for  the  mortgagor,  with  his  means,  ever  to 
redeem ;  this  is  what  has  been  termed,  improving  a  mortgagor  out 
of  his  estate — an  expression  which  has  been  used  both  in  this  argu- 
ment, and  on  former  occasions.  The  mortgagee  has  not  a  right  to 
make  it  more  expensive  for  the  mortgagor  to  redeem  than  may  be 
required  for  the  purpose  of  keeping  the  property  in  a  proper  state 
of  repair,  and  for  protecting  the  title  to  the  property. 
[  249  ]  Now,  in  this  case,  it  has  also  to  be  considered  whether  it  is  a 

matter  of  course  to  direct  an  inquiry  whether  any  money  has  been 
laid  out  in  lasting  improvements.  Many  such  inquiries  have  been 
directed  where  the  fact  of  any  money  having  been  laid  out  has 
been  proved  and  brought  to  the  attention  of  the  Court.  I  quite 
agree  with  the  argument  that  has  been  used  on  this  occasion,  that 
it  was  not  necessary  for  the  defendant  to  prove  the  items  of  sums 
of  money  laid  out  in  the  permanent  improvements  alleged  to  have 
been  made ;  but,  in  this  case,  there  is,  as  to  that,  a  total  absence 
of  all  evidence  whatever.  There  is  evidence  on  the  part  of  the 
plaintiff,  to  show  that  what  was  done  deteriorated  the  property, 
and  there  is  not  one  word  in  evidence,  on  the  part  of  the  defendant, 
in  support  of  his  allegation,  that  be  has  laid  out  any  money  for 
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lasting  improvements,  or  that  any  thing  he  did  was  done  with  the  Sandon 
privity,  consent,  or  knowledge  of  the  plaintiff.  In  the  absence  of  hoopkb. 
all  proof,  it  is  not  at  all  within  my  authority  to  direct  an  inquiry 
to  enable  him  to  supply  that  in  the  Master's  office,  which  he  has 
already  had  an  opportunity  of  doing.  He  may  have  done  some- 
thing towards  the  improvement  of  the  estate ;  and  if  he  had  entered 
into  any  general  proof  without  going  into  the  items,  it  is  very 
probable  that  the  proof  might  have  been  such  as  would  have 
induced  the  Court  to  direct  an  inquiry  upon  the  subject ;  but  there 
is  no  such  proof  brought  forward. 

Another  point  has  been  raised  in  this  case  as  to  the  refusal  of 
the  defendant  to  account.  To  excuse  his  refusal,  the  defendant 
allies  that  he  was  under  a  mistake  as  to  the  party  on  whose 
behalf  the  application  was  made;  but  I  think  the  circumstances 
sufficiently  show  there  was  no  mistake. 

Under  these  circumstances  I  shall  direct  no  inquiry  as  to  lasting  [  250  ] 
improvements  :  I  think  the  plaintiff  is  entitled  to  an  inquiry,  as  to 
the  loss  sustained  in  consequence  of  pulling  down  the  cottages :  he 
is  entitled  to  a  taxation  of  the  bill  of  costs,  which  formed  part  of 
the  consideration  for  the  further  charge;  and,  considering  the 
course  the  defendant  has  taken,  I  think  he  is  liable  to  pay  some 
of  the  costs  of  this  suit.  I  cannot,  however,  take  it  for  granted, 
that  this  suit  would  not  have  occurred  if  the  estate  had  not  been 
dealt  with  as  it  appears  to  have  been ;  I  cannot  therefore  say,  that 
the  plaintiff  is  to  be  excused  from  the  whole  costs  of  the  suit  up  to 
the  hearing.  I  think  the  plaintiff  must  pay  the  costs,  except  those 
which  relate  to  the  claim  for  lasting  improvements, — those  relating 
to  the  plaintiff's  claim  for  compensation  for  the  dilapidations,  and 
those  which  have  arisen  from  the  evidence,  which  the  plaintiff  has 
been  obliged  to  enter  into  for  the  purpose  of  showing  the  refusal  to 
account.  There  must  be  an  inquiry  taken  of  what  is  due  to  the 
defendant  for  principal  and  interest,  and  for  the  costs  payable  by 
the  plaintiff. 

Mr.  Kindersley  asked  for  the  costs  of  the  action  of  ejectment. 

The  Master  of  the  Bolls: 

The  plaintiff  is  entitled  to  those  costs :  that  has  often  been  decided. 

[The  mortgagee  appealed  from  the  decision  of  the  Master  of  the 
Bolls  as  reported  in  14  L.  J.  Ch.  120,  but  the  Lord  Chancellor 
affirmed  the  judgment  with  costs. — 0.  A.  S.] 
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April  4. 

Holht  Omrt. 

Lord 

Lanooale, 

M.R. 

[266] 


EVANS  V.  SALT(l). 

(6  Beav.  26^—267.) 

Under  a  gift  of  personalty  to  A.  for  life,  and  afterwards  to  his  children, 
and  in  default  to  the  heirs  of  B. :  Held,  that  the  next  of  kin  were  entitled 
under  the  ultimate  limitation. 

Jambs  Salt,  by  hia  will,  among  other  things,  gave  to  Sarah 
Evans,  his  repated  natural  daughter,  for  her  ase  and  benefit  only, 
daring  her  life,  and  after  her  death  to  be  equally  divided  amongst 
her  children,  the  sum  of  1,000Z.  8  per  cent.  Consols,  and  also  to 
James  Salt  Brown,  his  reputed  natural  son,  the  sum  of  1,0002. 
8  per  cent.  Consols  for  his  own  use  and  benefit,  during  his  life, 
and  at  his  death  to  his  children  equally,  or  in  default  of  issue  to 
the  heirs  of  the  above  named  Sarah  Evans. 

James  Salt  Brown  died  on  the  26th  day  of  September,  1842, 
without  having  been  married;  Sarah  Evans  died  in  September, 
1887.  The  plaintiff  William  James  Evans,  her  eldest  son  and 
heir-at-law,  claimed  the  fund  on  which  the  1,000Z.  had  been 
invested. 

The  petitioners,  the  next  of  kin  of  Sarah  Evans,  also  claimed 
the  fund  under  the  ultimate  limitation  to  the  heirs  of  Sarah  Evans. 


Mr.  Peniberton  in  support  of  the  petition  contended  that  having 
regard  to  the  nature  of  the  property,  which  was  personalty,  the 
word  "  heirs  "  must  be  construed  "  next  of  kin." 

[267]  Mr.  C.  J.  Selwyn,  contra,  contended  that  the  heir  of  Sarah 

Evans  was  entitled.  He  cited  Mounsey  v.  Blamire  (2)  where  a 
testatrix  amongst  other  pecuniary  legacies  gave  "to  her  heir 
4,000Z.,"  and  it  was  held  that  the  heir-at-law  and  not  the  next  of 
kin  was  entitled. 


The  Master  of  the  Bolls  was  of  opinion  that  the  next  of  kin 
were  entitled  and  ordered  accordingly. 


(1)  The  case  was  questioned  by  Lord 
St.  Lbonahds  in  Beauvoir  y.  Beau- 
voir  (1852)  3  H.  L.  C.  524,  556,  and 
is  of  doubtful  authority.  In  a  direct 
gift  of  personal  estate  the  word ''  heir  " 
or  ** heirs"  prima  facie  denotes  the 
heir-at-law:  Smith  v.  Butcher  (1878) 


10  Ch.  113,  48  L.  J.  Ch.  136;  but  in 
a  substitutionary  gift  by  way  of 
succession,  the  woiti  may  denote 
statutory  next  of  kin :  Gittings  v. 
AVDcrmot,  39  E.  li.  139  (2  My.  &  K. 
69).— O.  A.  S. 

(2)  28  B.  B.  133  (4  Buss.  384). 
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WATSON  V.  PAEKEE.  i84s. 

(6  Beav.  283-288 ;  S.  C.  12  L.  J.  Ch.  221 ;  7  Jur.  143.)  i'>J^22. 

A  voluntary  covenant  is  snificient  to  support  a  creditor's  suit  against  the     ^'^^  Court, 
representatives  of  the  covenantor.  I^rd 

A.  covenanted  with  B.  to  transfer  stock  into  the  names  of  C.  and  D.,  or     ^^^^f  ^^' 
some  other  person  to  be  named  by  A,  upon  trust  for  B.,  his  wife  and  issue.         r  „q„  ^ 
Afterwards  B.  became  absolutely  entitled  to  the  fund.    In  a  suit  by  B. 
against  the  representatives  of  A.  to  obtain  satisfaction  out  of  his  estates  in 
respect  of  the  covenant :  Held,  that  G.  and  D.  were  not  necessary  parties. 

Tms  case  came  on  upon  demurrer  to  the  whole  bill  for  want  of 
equity  and  for  want  of  parties. 

The  bill  in  substance  alleged,  that  a  Mr.  Oswald  married  in  1811, 
and  that  previous  to  the  marriage,  Thomas  Shipman,  being  inti- 
mately acquainted  with  both  parties,  agreed  with  them  that  in  the 
event  of  the  marriage  being  solemnised  he  would  make  such  pro- 
vision for  them  and  their  issue  as  mentioned  in  the  indenture 
hereinafter  stated. 

That  in  pursuance  of  the  agreement,  Shipman,  by  deed  dated  the  [  284  ] 
20th  of  August,  1811,  after  reciting  that  previous  to  the  marriage 
he  had  "  promised  and  agreed  that  in  case  such  marriage  should 
take  place  he  would  make  a  provision  for  the  said  Sarah  Simson 
and  the  issue  of  such  marriage,  in  consideration  of  such  marriage," 
he,  Shipman,  ''for  the  better  confirming  the  said  promise  and 
engagement  made  by  him,  and  for  the  making  and  securing  a 
settlement  and  provision  for  the  said  Sarah  Oswald  and  the  issue 
of  such  marriage,  and  in  consideration  of  the  sum  of  10«."  &c. 
''covenanted  with  Oswald  and  wife,  that  he  would,  in  his  lifetime 
or  by  his  last  will  and  testament,  give,  direct,  limit  and  appoint 
unto  the  said  Thomas  Oswald  and  Sarah  his  wife,  and  George  Lee 
and  Joseph  Thorpe  Shipman,  or  unto  some  other  person  or  persons 
to  be  by  him  the  said  Thomas  Shipman  in  such  will  or  settlement 
named,  the  full  sum  of  8,0002.  of  6  per  cent.  Navy  Annuities," 
upon  trust  for  the  wife,  husband,  and  the  issue  of  the  marriage. 

According  to  the  statements  of  the  bill  the  husband  alone  became, 
in  the  events  which  happened,  entitled  to  the  fund. 

Shipman  died  without  having  performed  this  covenant ;  and  this, 
which  was  a  creditor's  suit,  was  instituted  against  his  represen- 
tatives, to  enforce  its  performance  out  of  the  testator's  real  and 
personal  assets.  Lee  and  Joseph  Shipman  were  not  made  parties 
to  the  bill. 

To  this  bill,  the  defendant,  (the  executor  and  devisee  in  trust  of 
the  testator)  demurred  for  want  of  equity,  and  for  want  of  parties 
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Watson  Mr.  Steere  in  support  of  the  demurrer  : 

r. 

Parker.  *     *     The  covenant  is  purely  voluntary,  and  the  covenantee 

[  286  ]       ^ould  recover  merely  nominal  damages  at  law :  it  cannot  therefore 
be  made  the  foundation  of  a  creditor's  suit  in  equity. 

Lee,  also,  to  whom  the  money  is  to  be  paid,  and  who  is  the  legal 
owner,  is  a  necessary  party  to  this  suit. 

Mr.  C.  Hall,  in  support  of  the  bill.     *     *     * 

[  287  ]       The  Master  op  the  Bolls  : 

As  to  the  demurrer,  for  want  of  parties,  I  am  of  opinion  that  it 
cannot  be  sustained.  1  will  not  decide  the  demurrer  for  want  of 
equity,  until  1  have  read  the  case  of  Randall  v.  Morgan  (i). 

Feh.22.      The  Master  of  the  Bolls: 

This  case  stood  over,  in  order  that  I  might  have  an  opportunity 
of  reading  the  case  of  Randall  v.  Morgan,  which  was  referred  to  in 
the  argument.  Having  read  the  case,  1  am  of  opinion  that  it  has 
no  bearing  on  the  question  raised  by  this  demurrer. 

By  the  bill  it  appears,  that  the  testator,  by  deed,  signed,  sealed, 
and  delivered,  promised  and  agreed  with  Thomas  Oswald  and  his 
wife,  that  he  would,  in  his  lifetime,  or  by  his  last  will,  direct  and 
appoint  to  certain  persons,  or  to  persons  to  be  by  him  named,  the 
full  sum  of  8,000Z.  5  per  cent.  Navy  Annuities,  upon  the  trusts  and 
for  the  purposes  in  the  deed  mentioned. 

By  the  promise  and  agreement  under  seal,  a  covenant  is  consti- 
tuted ;  but  the  defendant  contends  that  the  deed  was  executed 
without  any  consideration,  and  that  no  damages,  or  only  nominal 
damages,  could  be  recovered  for  a  breach  of  the  covenant ;  and 
therefore  they  argue,  that  the  plaintiff  cannot  sustain  a  suit  framed 
as  this  is.  There  are  however  several  cases  in  which  a  breach  of 
.  covenant  to  do  a  particular  act  has  been  held  to  constitute  a  debt, 
as  in  the  case  of  Mmson  v.  May  (2),  Sir  William  Grant  held  it  to 
be  settled,  that  if  a  covenant  is  broken,  though  the  damages  are 
[  *288  ]  ^unliquidated,  the  covenantee  is  a  specialty  creditor ;  and  in  the 
case  of  Lomas  v.  Wright  (3),  where  the  testator  had  entered  into  a 
voluntary  covenant  to  settle  certain  leasehold  and  copyhold  lands, 
it  was  held  by  Lord  Cottenham  that  the  plaintiffs,  who  claimed 
under  the  covenant,  were  to  be  considered  as  creditors,  and  that 
although  (as  volunteers)  they  were  to  be  postponed  to  all  creditors 

(1)  8  B.  B.  269  (12  Ve8.  67).  (3)  39  B.  B.  360  (2  My.  &  K  7G9). 

(2)  3  V.  &  B.  194. 


▼01*.  LXIII.] 


1843.     CH.     6  BEAV.  288. 


79 


for  valuable  consideration,  they  were  entitled  to  be  paid  out  of  the 
assets  in  due  order ;  and  it  was  referred  to  the  Master  to  enquire 
into  the  amount  of  the  damage  they  had  sustained. 

I  am  therefore  of  opinion  that,  even  supposing  the  deed  to  have 
been  voluntary,  this  bill  may  be  sustained,  and  that  the  demurrer 
most  be  over-ruled. 


Watson 
Parkbb. 


The  ATTOENEY-GEIfERAL  v.  FOORD. 

(6  Beav.  288—292;  S.  C.  12  L.  J.  Ch.  238.) 

A  lease  of  charity  property  for  ninety-nine  years,  at  a  fixed  rent,  contain- 
ing no  contract  to  repair  or  lay  out  any  money  thereon,  set  aside. 

A  building  lease  of  charity  property  for  more  than  ninety-nine  years, 
cannot  stand  unless  there  be  some  special  grounds  on  which  it  can  be 
protected. 

Some  property  at  Whitstable,  was  held  by  trustees  of  a  charity 
for  the  poor  of  the  parish. 

In  1791,  the  trustees  demised  the  charity  property,  consisting  of 
about  half  an  acre  of  land,  a  public-house  called  the  "Hoy,"  and  two 
cottages  and  a  stable,  for  ninety-  [nine]  years,  at  a  yearly  rent  of  20«. 
The  demise  was  ^expressed  to  be  made  in  consideration  of  a  former 
lease  therein  mentioned  to  be  cancelled,  and  of  the  premises  being 
repaired,  but  no  evidence  was  given  in  the  cause  of  that  being  the  fact. 

The  present  value  was  60Z.  a  year. 

This  information,  filed  without  a  relator,  sought  to  set  aside  the 
lease  for  ninety-nine  years,  and  also  the  under-leases  which  had 
been  granted,  but  the  latter  part  of  the  relief  was,  in  the  course  of 
the  argument,  abandoned. 

It  appeared  that  during  the  progress  of  the  suit,  Mr.  Foord  died, 
and  his  representatives  having  proposed  a  compromise  of  the  suit, 
a  petition  was  presented  for  the  purpose  of  effecting  it ;  but  the 
trustees  of  the  charity  opposed  the  arrangement,  thinking  it  would 
be  disadvantageous  to  the  charity.  In  consequence,  not  only  was  a 
bill  of  revivor  filed,  but  a  supplemental  bill,  stating  all  the  matters 
as  to  the  compromise,  and  again  putting  in  issue  the  very  points 
raised  by  the  original  cause. 

Mr.  Petnberton  and  Mr.  Blunt,  in  support  of  the  information. 

Mr.  Ttirner  and  Mr.  Shebheare,  for  the  trustees,  supported  the 
information.  They  cited  The  Attorney-General  v.  Kerr{i),  and 
The  Attorney-General  v.  Brettingham  (2). 

(1)  50  B.  B.  221  (2  Beav.  420).  (2)  52  B.  B.  46  (3  Beav.  91). 


1843. 

Feb.  20,  21, 

22. 

BolU  CouH, 

Lord 

Lanodale, 

M.R. 

[288] 
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A..G.  Mr.  Tinneyf  Mr.  Eldertaii  and  Mr.  Dixon,  for  the  Bub-lessees. 

FOOBD. 

[  290  ]  Mr.  Kindersley  and  Mr.  Simpson,  for  the  representatives  of 

Foord. 

Feb.  22.      The  Master  of  the  Bolls  : 

Upon  the  real  question  in  this  case,  I  am  of  opinion  that  the  lease 
of  1791  cannot  stand.  The  only  ground  upon  which  it  was 
contended  that  it  could  be  sustained  was,  that  it  contains  certain 
recitals,  which,  if  true,  would  show  that  there  was  a  consideration 
given  for  this  lease,  a  consideration  which  would  have  been  bene- 
ficial to  the  charity.  It  is  not  a  building  lease,  and  one  of  the  rules 
laid  down  in  this  Court  has  been,  that  a  building  lease  for  a  longer 
term  than  ninety-nine  years  cannot  stand,  unless  there  be  some 
special  ground  on  which  it  can  be  protected.  This  is  a  lease  for 
ninety-nine  years,  containing  no  covenants  to  keep  the  premises  in 
repair,  and  no  covenants  as  to  laying  out  any  money  upon  them : 
I  am  therefore  of  opinion,  that  it  cannot  stand. 

The  Attamey-Oeneral  does  not  desire  to  disturb  the  sub-lessees, 
and  therefore  they  will  retain  their  interest.  The  only  question  as 
to  them  is  whether  they  are  entitled  to  costs ;  I  cannot  say  that  I 
think  they  are  entitled  to  costs ;  this  is  not  a  case  in  which  costs 
can  be  ordered  to  be  paid  out  of  the  charity,  and  they  have  not  made 
out  a  case  to  entitle  them  to  costs  as  against  Mr.  Foord. 

There  is  another  question  raised  with  regard  to  the  costs,  which 
involves  the  matter  in  great  perplexity.  This  cause  having  been  at 
issue,  a  proposal  was  made  by  the  representatives  of  Mr.  Foord  to 
compromise  the  suit.  They  were  willing  to  compromise  the  suit 
[  •291  ]  on  certain  terms.  The  Attorney-General  thought,  and  after  *all 
that  has  taken  place,  I  am  not  sure  the  Attorney -General  was  not 
right,  that  it  would  be  expedient,  and  for  the  benefit  of  the  charity, 
to  stop  the  litigation,  and  obtain  for  the  charity  the  increased  rent 
for  the  future,  together  with  the  costs  of  the  suit,  by  which  means 
the  beneficial  objects  of  the  charity  would  be  immediately  brought 
into  exercise;  but  the  trustees  represented  that  this  compromise 
would  be  very  disadvantageous ;  that  the  value  of  the  property  was 
such,  that  to  accept  that  increased  rent  for  the  remainder  of  the 
time  would  be  injurious  to  the  charity.  In  that  state  of  things  it 
seems  to  have  been  absolutely  necessary  that  the  matter  should 
undergo  some  subsequent  investigation ;  perhaps  by  a  reference  to 
the  Master  to  enquire  whether  it  was  beneficial;  but  the  course 
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adopted  was  to  bring  the  cause  to  a  hearing.    If  publication  had        A.-G. 

then  passed,  which  I  suppose  it  had,  witnesses  could  not  have  been       foobd. 

examined  in  the  original  cause  without  an  order;   but  no  such 

order  was  obtained,  and  not  only  was  a  bill  of  revivor  filed  to  bring 

Mr.  Foord's  representatives  before  the  Court,  but  also  a  bill  of 

supplement,  stating  all  the  matters  as  to  the  compromise,  and 

patting  in  issue  again  those  very  points  raised  in  the  original  cause. 

It  has  been  stated,  that  these  proceedings  took  place  for  the  purpose 

of  having  the  decision  of  the  Court  on  the  costs  of  the  petition.     I 

confess,  after  hearing  all  that  has  been  said,  that  I  am  by  no  means 

satisfied  that  it  was  at  all  necessary.    It  was  clearly  put  in  issue 

in  the  original  information  that  the   value   was   above   60Z.  a 

year.    The  answer  stated  it  was  44Z.  a  year.    The  trustees  alleged 

that  the  answer  was  wrong,  that  if  the  information  were  proceeded 

in,  it  would  establish  that  the  value  was  greater.     All  that  might 

have  been  proved  in  the  original  information,  and  I  am  very  much 

at  a  loss  to  discover  on  what  ground  the  representatives  of  Mr.  Foord 

are  to  be  called  upon  to  pay  the  costs  of  that  proceeding.     *I      [  •292  ] 

certainly  do  not  think  that  it  is  a  sufficient  justification  of  the 

proceeding,  to  say  that  that  was  necessary  for  the  purpose  of 

bringing  the  point  to  a  decision.     The  point  in  issue  was  the  value, 

and  the  question  raised  by  supplement  was  the  costs  of  the  petition, 

which  might  have  been  determined  on  the  petition  being  brought  on 

with  the  cause. 

I  find  some  difficulty  in  dealing  with  those  costs.  I  think  that 
the  right  order  will  be,  that  the  costs  of  the  supplemental  informa- 
tion be  deducted  from  the  costs  of  the  original  information  which 
Mr.  Foord  must  pay,  the  costs  which  then  remain  due  to  the 
Attorney-General  should  be  thrown  on  the  charity. 

In  the  present  state  of  the  thing,  I  cannot  say  the  trustees  were 
wrong  in  suggesting  and  bringing  forward  the  point.  If  they  had 
been,  they  ought  to  be  personally  charged  with  the  costs ;  but  I 
cannot  say  I  think  they  were(]). 

(1)  b'ee  Attorney-Oeneral  v.  Pargetery  ante,  p.  41. 
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CATTELL  V.  SIMONS  (1). 

(6  Beav.  304—308.) 

Costs  receivable  and  payable  by  two  parties,  ordered  to  be  mutually  set 
off,  without  regard  to  the  lien  of  the  solicitors. 

The  Master  of  the  Bolls  has  jurisdiction  to  direct  costs  which, 
have  been  ordered  by  the  Lobd  Chai?  cellor  to  be  paid  by  the  defendant  to 
the  plaintiff  to  be  set  off  against  costs  ordered  by  the  lt£ASTER  of  the  Bolls, 
to  be  paid  by  the  plaintiff  to  the  defendant.  The  order  may  be  obtained  on 
motion,  and  the  notice  of  motion  may  be  given  before  the  taxation. 

The  Lord  Chai^oellor  on  the  8th  of  November  ordered  the  defendant 
to  pay  costs  to  the  plaintiff,  but  the  order  was  not  completed  till  the  23rd 
of  December,  The  Master  of  the  Bolls  on  the  loth  of  December  ordered 
the  plaintiff  to  pay  costs  to  the  defendant,  and  on  the  19th  the  plaintiff 
offered  to  set  off  the  costs.  The  defendant  in  January  following  issued  an 
attachment  for  the  costs  :  Held,  that  the  plaintiff,  notwithstanding  he  was  in 
contempt,  might,  under  these  circumstances,  move  to  set  off  the  costs. 

This  case  came  on  upon  a  motion  by  the  plaintiffs,  that  costs 
ordered  by  the  Lord  Chancellor  to  be  paid  by  the  defendant  to 
the  plaintiffs  might  be  set  off  against  costs  ordered  by  the  Master 
OF  the  Bolls  to  be  paid  by  the  plaintiffs  to  the  defendant.  The  cir- 
cumstances will  conveniently  appear  by  the  following  chronological 
statement : 

On  the  8th  of  November,  1842,  the  Lord  Chancellor  ordered  the 
defendant  Flecknoe  to  pay  costs  to  the  plaintiffs. 

On  the  8th  of  December  the  minutes  being  mentioned  to  the  Lord 
Chancellor,  a  motion  was  directed  to  be  made. 

On  the  15th  of  December  the  Master  of  the  Bolls  ordered  the 
plaintiffs  to  pay  costs  to  the  defendant  Flecknoe. 

On  the  19th  of  December  the  plaintiffs  gave  notice  to  the  defen- 
dant that  they  were  willing  to  set  off  the  costs  they  had  to  pay 
against  those  they  had  to  receive. 

On  the  28rd  of  December  the  minutes  of  the  Lord  Chancellor's 
order  were  settled. 

On  the  11th  of  January  following,  the  defendant  issued  an  attach- 
ment against  the  plaintiffs  for  102.  168.  4d.  part  of  costs  under  the 
Master  of  the  Bolls'  order. 

On  the  13th  of  January  the  defendant  issued  a  subpoena  for 
24Z.  198.  8d.,  the  remaining  costs  under  the  same  order. 

On  the  14th  of  January  the  subpoena  for  costs  was  served  on  the 
plaintiffs,  and  on  the  same  day  the  plaintiffs  gave  this  notice  of 
motion  to  set  off  the  costs. 

On  the  16th  of  January  the  plaintiffs'  costs  under  the  Lord 
Chancellor's  order  were  taxed  at  S82.  14«. 

(1)  BoharU  v.  Buee  (1878)  8  Ch.  D.  198,  47  L.  J.  Ch,  414. 
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Under  these  circumstances,  85Z.  IGs.  being  due  from  the  plaintiffs  Cattell 
to  the  defendant  and  38Z.  14«.  from  the  defendant  to  the  plaintiffs,  simonb. 
this  motion  was  now  brought  on. 

Mr.  Teed  and  Mr.  W.  T.  8.  Daniel^  in  support  of  the  motion. 

Mr.  Pemberton  and  Mr.  Chandless,  contra,  objected.     *     *     * 

Mr.  Teed,  in  reply.  [  306  ] 

Thb  Master  of  the  Rolls  : 

Where  a  party  owes  another  351.  IGs.  for  costs,  and  at  the  same 
time  is  entitled  to  receive  88Z.  148.  from  him  for  other  costs,  nothing 
would  seem  more  reasonable  than  that  these  sums  should  be  set 
off  one  against  the  other.  Several  objections  have,  however,  been 
made  to  this  application. 

First,  that  it  interferes  with  the  rights  of  the  solicitor,  but  I 
have  no  doubt  whatever  of  the  rule,  that  the  lien  of  the  solicitor 
for  costs,  is  not  to  interfere  with  the  rights  of  the  parties.  I  have 
already  had  occasion  to  consider  the  point ;  and  I  think  the  case  is 
reported  (1). 

Secondly,  it  is  said,  that  the  application  ought  not  to  be  made 
by  motion,  but  I  cannot  see  why  the  Court  is  not  to  proceed  upon 
motion ;  or  why  the  parties  are  to  be  put  to  the  trouble  and  expense 
of  attachments,  and  other  proceedings,  to  work  out  their  rights, 
when  there  is  a  plain  equity  to  have  the  costs  set  off.  If  I  had 
been  aware  of  the  circumstances  when  the  order  was  made  here, 
I  should,  if  I  had  jurisdiction,  have  ordered  the  costs  to  be  set 
off.  I  am  of  opinion,  that  the  application  is  not  improper  by 
motion. 

Thirdly,  it  is  said,  that  the  plaintiffs*  costs  had  not  been  ascer- 
tained until  after  the  notice  of  motion  had  been  given,  but  I  am  of 
opiniqp,  that  it  was  not  necessary  *to  wait  until  the  amount  of  the       [  *307  ] 
costB  had  been  ascertained. 

The  fourth  objection  is,  that  an  attachment  had  issued  against 
the  plaintiffs  prior  to  the  notice  of  motion,  and  that  being  in  con- 
tempt, the  plaintiffs  cannot  be  heard.  I  think,  however,  under  the 
circumstances,  the  objection  ought  not  to  prevail,  seeing  that  the 
offer  to  set  off  was  made  on  the  19th  of  December,  that  the  Lord 
Chancellor's  order  was  not  ultimately  settled  until  the  28rd  of 
(1)  Bawtreey.  Watson,  2  Keen,  713. 
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Cattbll      December,  and  that  the  attachment  was  issued  on  the  11th  of 

Simons.       January. 

The  last  is  the  only  serious  objection,  namely,  that  the  order 
asked  for  will  interfere  with  the  Lord  Ghancellor*s  order,  and  that 
the  plaintiffs  ought  to  have  applied  to  the  Lord  Chancellor  on  the 
subject,  when  the  matter  was  before  him  on  the  28rd  of  December. 
It  does  appear  to  me,  that  the  Lord  Chancellor  had  jurisdiction 
over  the  matter,  and  might  either  have  ordered  the  costs  to  be 
set  off,  or  have  directed  that  the  order  should  not  be  carried  into 
execution,  until  an  opportunity  had  been  given  to  the  plaintiffs  to 
apply ;  I  must  reserve  the  point  as  to  the  interference  with  the  Lord 
Chancellor's  order. 

April  24.     The  Master  op  the  Rolls  : 

By  an  order  made  by  the  Lord  Chancellor,  the  defendant  was 
ordered  to  pay  costs  (the  amount  of  which  has  been  ascertained  to 
be  88Z.  14«.)  to  the  plaintiffs.  By  an  order  made  at  the  Bolls,  the 
plaintiffs  were  ordered  to  pay  costs  (the  amount  of  which  has  been 

[  *308  ]  ascertained  to  be  862. 168.)  to  the  same  defendant.  "^The  defendant, 
who  has  not  paid  the  38Z.  14^.  due  from  him,  claims  to  be  entitled 
to  compel  the  plaintiffs  to  pay  the  85Z.  168.  due  to  him.  And  the 
plaintiffs  asks,  that  one  set  of  costs  may  be  set  off  against  the 
other,  and  that  the  defendant  may  not  be  permitted  to  enforce  the 
payment  of  the  costs  due  to  him,  without  paying  the  costs  due 
from  him. 

It  appears  to  me,  that  in  making  this  application,  the  plaintiffs 
do  not  seek  to  vary  the  order  made  by  the  Lord  Chancellor  in  their 
favour,  but  claiming  against  the  defendant  the  duty  of  his  obedience 
to  that  order,  and  admitting  in  favour  of  the  defendant  the  duty 
of  their  own  obedience  to  the  order  made  here,  they  ask,  that  the 
defendant  may  not  be  at  liberty  to  enforce  obedience  to  the  order 
made  here,  without,  on  his  part,  obeying  the  Lord  Chancellor's 
order,  and  they  offer  to  accept  what  is  due  to  them  in  satisfaction 
2>ro  tanto  of  what  is  due  from  them.  They  do  not  ask  for  the  costs 
of  this  application,  which  (under  the  circumstances  to  which  I 
adverted  at  the  time  when  the  motion  was  made),  I  should  not 
have  been  disposed  to  grant.  I  think  that  the  order  must  be  made 
to  set  off  the  costs  due  to  the  defendant  under  one  order,  against 
an  equal  amount  of  the  costs  due  from  the  defendant  under  the 
other  order  (i). 

(1)  See  also  Harmer  v.  Harris,  25  R.  R.  20  (1  Russ,  156). 
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LLOYD  V.  CLAEK. 

(6  Beav.  309—313.) 

A.  B.,  very  soon  after  coming  of  age,  was  induced  by  C.  D.,  his  superior 
officer,  to  accept  bills  for  3«000/.  at  two  months,  for  his  accommodation, 
which  wore  handed  by  C.  D.  to  E.  F.,  a  money  lender,  in  payment  of  a 
debt  of  2,590?.  E.  F.,  who  was  privy  to  the  transaction,  afterwards  agreed 
to  arrange  the  renewal  of  these  and  another  bill  for  500/.  for  twelve  months 
in  consideration  of  A.  B.*s  promissor}''  note  for  2,500/.  payable  in  thi-ee 
years,  which  sum  E.  F.  charged  for  his  expense  and  trouble.  E.  F.  was, 
under  the  circumstances,  restrained  till  the  hearing,  from  suing  for  the 
2,500/. 

In  this  case  the  common  injunction  had  been  obtained  for  want 
of  answer,  restraining  the  defendant  from  proceeding  at  law  on 
certain  negotiable  securities. 

The  answer  having  being  filed,  a  motion  was  now  made  to  dissolve 
the  injunction. 

Mr.  Pembetion  Leigh  and  Mr.  Bates,  showed  cause. 

Mr.  Kindersley  and  Mr.  Daniel,  in  support  of  the  motion  to 
dissolve. 
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Mr.  PembeHon  Leigh,  in  reply. 
The  Master  of  the  Bolls  postponed  giving  judgment. 

The  Master  of  the  Bolls  : 

In  this  case,  the  plaintiff  alleges,  that  the  defendant  Mr.  Clark 
has  obtained  from  him  several  securities  for  money,  to  the  amount 
altogether  of  about  6,257Z.  10«.,  and  by  his  bill  he  prays,  that  it 
may  be  declared  that  the  securities  were  obtained  from  him  by 
the  fraud  and  imposition  of  Mr.  Clark,  and  that  the  same  may 
be  delivered  up  to  be  cancelled;  and  that  Mr.  Clark,  and  also 
Mr.  Argent,  into  whose  hands  one  of  the  securities  has  come,  may 
be  restrained  from  prosecuting  any  ^action  against  the  plaintiff  in 
respect  of  the  matters  in  question. 

An  injunction  was  obtained  for  want  of  answer,  and  the  answers 
being  filed,  the  plaintiff  shows  cause  upon  the  answer  of  Clark,  why 
the  injunction  against  him  should  not  be  dissolved.  It  is  admitted 
that,  upon  the  answer  of  Argent,  the  injunction  against  him  cannot 
be  sustained. 

The  case  appears  to  be,  that  before  the  month  of  June,  1841, 
extensive  pecuniary  transactions  took  place  between  Capt.  Byng 
und  the  defendant  Clark,  who  is  a  money  lender  by  profession ;  that 


April  28. 


[  '310  ] 


86  1843.     CH.     6  BEAV.  310—311.  [r.b. 

Lloyd  Capt.  Byng  had  the  confidence  o!  the  plaintiflF,  who  was  a  cornet  in 
Clark.  the  regiment  in  which  Capt.  Byng  was  captain ;  that  Byng,  being 
embarrassed  and  indebted  to  the  defendant  Clark,  procured  the 
acceptance  of  the  plaintiff  for  his  accommodation,  and  that  under 
these  circumstances,  the  plaintiff,  without  any  consideration  paid 
to  him,  was  induced,  for  the  accommodation  of  Capt.  Byng,  his 
superior  oflScer,  and  to  facilitate  Byng's  transactions  with  Clark,  to 
accept  three  bills  of  exchange  for  1,000L  each,  drawn  upon  him  by 
Capt.  Byng.  These  bills  were  deli¥ered  by  Capt.  Byng  to  Mr.  Clark. 
Two  of  them  were  dated  on  the  12th  of  June,  1841.  The  date  of 
the  third  does  not  distinctly  appear,  the  bill  stating  that  it,  as  well 
as  the  other  two,  was  dated  the  1 2th  of  June,  but  the  answer  so 
stating  the  matter,  as  to  leave  it  doubtful  and  to  afford  some  reason 
for  thinking,  that  it  was  dated  two  or  three  months  earlier,  and  at 
a  time  when  the  plaintiff  had  not  attained  his  age  of  twenty-one 
years.  However  this  may  be,  I  think  it  cannot  be  doubted,  upon 
the  answers  and  the  correspondence,  that  Mr.  Clark  well  knew,  that 
the  acceptances  had  been  given  by  the  plaintiff  for  the  accommoda- 
[•311]  tion  of  Capt.  *Byng.  The  bills  were  payable  in  two  months,  they 
amounted  together  to  S,OOOZ.,  and,  according  to  the  answer,  the  sums 
due  from  or  payable  by  Capt.  Byng  to  Clark,  amounted  together  to 
2,590Z.,  and  thus  Mr.  Clark  was  to  obtain  ilOL  for  his  discount,  or 
for  forbearance  for  two  months. 

In  this  way,  the  plaintiff  became  liable  upon  three  bills  of  exchange, 
amounting  in  the  whole  to  3,000Z.  He  had  very  recently  attained 
his  age  of  twenty-one  years  (i),  and  became  alarmed,  not  only  at 
the  responsibility  which  he  had  incurred,  but  also  lest  his  father 
should  become  acquainted  with  his  conduct  in  these  matters. 

According  to  the  answer,  the  defendant  Clark  had  negotiated  one 
of  the  bills  for  1,000Z.,  and  had  deposited  another  of  them  for  the 
sum  of  700/.,  but  the  other  bill  remained  in  his  own  hands.  He 
told  the  plaintiff,  however,  that  all  the  bills  were  out  in  the  world, 
or  were  in  the  hands  of  bond  fide  holders  thereof.  The  plaintiff 
became  anxious  to  get  in  and  conceal  from  his  father  the  bills,  all 
of  which  he  supposed  to  have  been  negotiated  and  to  be  outstanding, 
and  he  offered  the  defendant  Clark  any  security  in  his  power,  if  he 
would  get  in  the  bills,  and  he  wished  the  bills  (which  he  called 
bonds)  to  be  consolidated  into  one. 

On  the  same  23rd  of  June,  on  which  the  plaintiff'  expressed  his 
wish  that  the  bills  should  be  consolidated,  Mr.  Clark  says  that  he 

(1)  21st  May,  1841. 
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advanced  to  the  plaintiff  450Z.,  and  took  from  him  an  acceptance  Lloyd 
for  5001. ;  he  has  not  stated  when  this  acceptance  was  payable,  but  clabk. 
from  the  nature  of  the  dealing,  it  must  have  been  in  a  short  time. 

The  plaintiff  now,  as  surety  for  Capt.  Byng,  whose  debt  upon  [  312  ] 
this  transaction  is  stated  to  be  several  sums,  amounting  in  the 
whole  to  2,5902.,  and  as  debtor  himself  to  the  amount  of  450Z.,  had 
become  liable  to  pay  3,500Z.,  and  he  is  said  to  have  been  desirous 
that  the  securities  should  be  consolidated  ;  Clark  alleged  his  trouble 
in  getting  in  the  outstanding  bills,  and  the  expense  of  insurance, 
and  he  agreed  to  extend  the  time  for  payment  of  the  3,500Z.  for 
twelve  months.  For  this  agreement  and  the  trouble  and  expense, 
he  says  the  plaintiff  agreed  to  give  him  a  promissory  note  for 
2,500/.,  payable  at  the  end  of  three  years ;  and,  on  the  3rd  of  July, 
1841,  the  plaintiff  gave  to  Clark  a  promissory  note  for  3,500Z. 
payable  in  twelve  months,  and  another  for  2,5002.  payable  in  three 
years,  and  a  warrant  of  attorney  to  confess  judgment  was  signed  on 
the  5th  of  July. 

The  promissory  note  for  3,5002.  has  been  given  to  the  defendant 
Argent,  who  is  at  liberty  to  sue  the  plaintiff  upon  it ;  the  note  for 
2,5002.  is  in  the  hands  of  the  clerk  of  records  and  writs  for  the 
inspection  of  the  plaintiff,  and  the  defendant  says  that  he  is  ready 
to  deal  with  it  as  the  Court  may  direct. 

Not  being  in  the  possession  of  the  note  for  3,5002.  and  not  being 
able,  at  present,  and  professing  not  to  wish  to  sue  on  the  note  for 
2,5002.,  it  does  not  appear  why,  as  to  these  sums,  the  defendant 
desires  to  dissolve  the  injunction,  or  how  he  can  reasonably  expect 
that  the  plaintiff,  whilst  he  remains  liable  to  the  suit  of  Argent* 
should,  as  the  price  of  the  injunction,  pay  the  sum  of  3,5002.  into 
Court ;  but  after  carefully  reading  the  answers  and  the  admitted 
correspondence,  I  am  of  opinion  that  the  injunction  as  to  these 
sums  ought  not  to  be  dissolved.  The  answers  appear  to  me  to 
contain  an  unsatisfactory  account  of  the  transaction  :  several  *of  [  *313  ] 
the  statements  appear  to  me  to  be  inconsistent  with  the  cor- 
respondence: it  does  not  clearly  appear,  but  may  certainly  be 
doubted,  whether  the  plaintiff  was  ever  legally  liable  to  pay  one  of 
the  acceptances  for  1,0002.,  the  giving  up  of  which  was  part  of  the 
consideration  for  the  note  for  3,5002. :  it  appears  to  me,  that  upon 
further  investigation,  and  upon  evidence  to  be  taken  in  the  cause, 
it  may  not  improbably  appear,  that  the  plaintiff  was  induced  to 
give  the  note,  by  misrepresentation  as  to  the  extent  of  his  previous 
liability,  and  by  misrepresentation  as  to  the  nature  and  extent  of 
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Mr.  Clark's  services,  and  I  think  that  the  fact  of  the  note  for  2,5002. 
being  taken  for  such  a  pretended  reason,  from  a  young  man  placed 
in  the  situation  which  Mr.  Clark  knew  the  plaintiff  to  be,  and 
acting  under  the  influence  of  his  superior  officer,  for  whose  accom- 
modation the  whole  transaction  was  commenced,  throws  such  a 
suspicion  upon  it,  that  the  plaintiff  ought  to  have  an  opportunity 
of  proving  the  alleged  fraud,  before  the  defendant  can  be  permitted 
to  sue  him  upon  this  note. 


1843. 
Feb.  3,  22,  23. 

Bolls  CouH. 

Lord 

Lanodalb, 

M.R. 

[814] 


GREENWOOD  v.  CHURCHILL  (1). 

(6  Beav.  314—323.) 

A.  B.  was  entitled  to  a  legacy,  which  was  charged  on  real  estates  devised 
to  C.  D.  A.  B.  by  a  deed,  to  which  C.  D.  was  a  party,  and  which  recited 
that  it  had  been  agreed  that  the  legacy  should  remain  on  the  security  of 
the  estate,  assigned  it  to  E.  F.  A.  B.,  without  the  concurrence  of  E.  F., 
afterwards  released  the  charge  upon  the  estate,  and  A.  B.  and  C.  D. 
together  afterwards  mortgaged  the  estates,  first  to  Lord  C,  and  afterwards 
to  the  plaintiff,  a  judgment  creditor,  who  released  his  judgment.  Held, 
that  the  plaintiff  had  priority  over  E.  F. 

A  mortgage  was  made,  **  subject  to  prior  incumbrances" :  Held,  under 
the  circumstances,  that  a  prior  equitable  charge  was  not  included,  it  being 
imknown  to  the  mortgagee,  and  it  not  appearing  to  have  been  the  intention 
of  the  mortgagors  to  include  it. 

Samuel  Churchill  the  elder,  by  his  will  dated  the  17th  of 
April,  1808,  gave  to  his  son  Benjamin  Churchill  a  legacy  of  8,000Z., 
to  be  paid  within  twelve  months  after  the  testator's  death,  with 
interest  at  4  per  cent,  in  the  meantime,  and  he  charged  all  his  real 
estates  in  Doddington  with  the  payment  of  that  legacy.  Subject 
to  the  charge,  the  estates  in  Doddington  (which  were  said  to 
comprise  Clifton)  were  devised  to  Samuel  Churchill  the  son  in  fee. 

The  testator  died  in  April,  1808.  The  will  was  proved  by 
Samuel  Churchill  the  son,  who  was  sole  executor ;  and  in  October, 
1809,  Benjamin  Churchill  being  entitled  to  receive  the  legacy  of 
8,000i.,  and  being  about  to  marry  Eliza  Harriot  Frome,  an  inden- 
ture of  settlement,  made  between  Benjamin  Churchill  of  the  first 
part,  EUza  Harriot  Frome  of  the  second  part,  Theodosia  Frome  of 
the  third  part,  John  N.  Fazakerly  and   John  Churchill  of  the 


(1)  This  case  is  peculiar,  since  prior 
equitable  assignees  for  value  of  an 
express  charge  on  land  were  here  post- 
])oned  to  subsequent  equitable  incum- 
brancers on  the  land  without  any 
imputation  of  negligence  on  the  part 


of  the  prior  incumbrancers,  and  the 
subsequent  equitable  assignees  thus 
acquired  an  interest  in  land  discharged 
from  a  previous  equitable  incumbrance 
which  bound  the  land  in  the  hands  of 
their  own  assignors. — O.  A.  S. 
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fourth  part,  and  Samuel  Churchill  of  the  fifth  part,  was  executed  Greenwood 
by  the  several  parties  thereto  ;  and  thereby,  after  reciting  the  will  chubohill. 
of  Samuel  Churchill  the  elder,  and  that  the  legacy  of  8,000Z.  was 
unpaid,  and  that  in  respect  thereof  Samuel  Churchill  had  agreed 
to  pay  interest  at  5  per  cent.,  in  lieu  of  interest  at  the  rate  of 
4  per  cent,  as  directed  by  the  will ;  and  that  upon  the  treaty  for 
the  intended  marriage  between  Benjamin  Churchill  and  Eliza 
Harriot  Frome,  and  for  the  considerations  therein  *mentioned,  the  [  'sis  ] 
said  Benjamin  Churchill  had  proposed  and  agreed  to  settle  the  sum 
of  6,0001.,  part  of  the  legacy  of  8,000Z.  (which  it  had  been  agreed 
should  remain  at  interest  upon  the  security  of  the  estates  of  the 
late  Samuel  Churchill,  and  then  of  Samuel  Churchill,  party  to  the 
indenture,  charged  therewith),  upon  the  trusts  in  the  indenture 
mentioned,  it  was  witnessed,  that  Benjamin  Churchill  assigned 
6,0002.,  part  of  the  legacy  of  8,0002.,  to  the  trustees,  on  the  trusts 
of  the  settlement,  and  the  better  to  enable  them  to  recover  the 
6,0002.,  they  were  appointed  the  attomies  of  Benjamin  Churchill 
for  the  purpose. 

The  legacy  was  not  paid,  and  under  the  circumstances  aforesaid, 
by  the  will  of  the  testator,  and  the  agreement  of  the  devisee,  the 
devised  estates  were  charged  with  and  remained  as  a  security  for 
the  payment. 

Samuel  Churchill  the  devisee,  having  become  embarrassed  in  his 
circumstances,  executed  indentures  of  the  17th  and  18th  days  of 
July,  1826,  made  between  himself  of  the  one  part,  and  Benjamin 
Churchill  and  James  James  of  the  other  part,  and  he  thereby  con- 
veyed his  freehold  estates,  subject  to  the  incumbrances  affecting 
the  same,  to  Benjamin  Churchill  and  James  James,  in  fee  upon 
trust  to  sell  the  same,  or  raise  money  by  mortgage  thereof  as 
therein  mentioned. 

Whilst  this  deed  was  in  preparation,  Mr.  James  discovered,  that 
the  legacy  of  8,0002.  to  Benjamin  Churchill,  and  another  legacy  to 
the  like  amount  to  John  Churchill,  had  not  been  paid,  but  remained 
as  charges  on  the  estate  of  the  testator  Samuel  Churchill,  and  he 
thereupon  required  that  releases  should  be  obtained ;  and  accord- 
ingJy»  and  without  any  reference  to  the  settlement  of  October,  *1809,  [  'sis  ] 
by  indentures  respectively  dated  the  14th  and  15th  of  July,  1826, 
those  legacies  were  released  by  John  Churchill  and  Benjamin 
Churchill  respectively. 

Under  these  circumstances,  and  on  the  8th  of  August,  1826, 
Benjamin  Churchill  and  James  James  executed  a  mortgage  of  the 
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Greek  WOOD  estates  to  Lord  Carrington,  to  secure  to  him  the  payment  of  5,000Z., 
chubghill.   and  the  legal  estate  was  now  vested  in  him. 

Samuel  Churchill  and  Benjamin  Churchill,  being  parties  to  the 
settlement,  were  aware  of  it,  but  it  was  said,  that  Mr.  James  did 
not  know  of  it  till  towards  the  end  of  September,  1826. 

During  these  transactions  Samuel  Churchill  was  indebted  to  the 
plaintiffs  or  to  Mrs.  Greenwood,  in  the  sum  of  2,2002.,  to  secure  the 
payment  of  which,  he  executed  a  bond,  dated  the  24th  of  April,  1826, 
and  the  condition  of  the  bond  being  broken,  Mrs.  Greenwood  com- 
menced an  action  against  him,  and  in  or  as  of  Trinity  Term,  1826, 
obtained  judgment  against  him  for  the  sum  of  2,3782.  and  costs  of 
suit,  and  thereupon,  Samuel  Churchill  and  his  trustees  Benjamin 
Churchill  and  James  James,  for  the  purpose  of  preventing  execution 
on  the  judgment,  proposed  to  Mrs.  Greenwood  to  execute  to  her  a 
mortgage  or  security  on  the  estates  in  question,  if  she  would 
acknowledge  satisfaction  upon  her  judgment.  This  proposal  was 
accepted,  and  thereupon,  an  indenture,  dated  the  27th  of  October, 
1826,  and  made  between  Benjamin  Churchill  and  James  James  of 
the  first  part,  Samuel  Churchill  of  the  second  part,  and  Mrs.  Green- 
wood of  the  third  part,  was  executed  by  the  parties  thereto,  and 
Benjamin  Churchill,  James  James,  and  Samuel  Churchill,  subjected 
and  charged  the  estates,  which,  by  the  indentures  of  the  17th  and 
[  ♦317  ]  18th  of  July,  1826,  were  *conveyed  to  Benjamin  Churchill  and 
James  James  (but  subject  and  without  prejudice  to  the  incumbrances 
affecting  the  same  estates  respectively),  to  and  with  the  payment 
of  the  sum  of  2,2002.  to  Mrs.  Greenwood,  with  interest  at  the  rate 
of  5  per  cent. 

In  this  state  of  things,  a  suit  being  instituted  by  Mrs.  Greenwood, 
it  was  referred  to  the  Master  to  ascertain  the  priorities. 

The  Master,  by  his  report  dated  the  24th  day  of  November,  1841, 
found  that  the  plaintiff  Mrs.  Greenwood,  in  respect  of  the  principal 
and  interest  due  to  her  as  in  the  report  mentioned,  was  entitled  to 
a  first  charge  upon  the  estates  mentioned  in  the  fourth  schedule  to 
his  report. 

To  this  finding  an  exception  was  taken  by  John  Nicholas 
Fazakerly  and  John  Churchill,  the  trustees  of  the  settlement 
made  on  the  marriage  of  Benjamin  Churchill,  who  alleged,  that 
the  Master  ought  not  to  have  found  that  the  plaintiff  Mrs.  Green- 
wood, in  respect  of  the  principal  and  interest  due  to  her  as  in  the 
report  mentioned,  was  entitled  to  a  first  charge  upon  so  much  of 
the  estates  mentioned  in  the  fourth  schedule  as  were  situate  in 
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Doddiogton  and  Clifton,  because,  as  they  said,  by  the  settlement,   Gbbenwood 
they  were  entitled  to  a  charge  prior  to  that  of  Mrs.  Greenwood  upon    chubchill. 
such  parts  of  the  estates  mentioned  in  the  fourth  schedule  as  were 
situate  in  Doddington,  and  also  upon  such  parts  thereof  as  were 
situate  in  Clifton,  and  were,  at  the  time  of  the  death  of  Samuel 
Churchill  the  elder,  parts  of  his  estate. 

The  question  therefore  was,  whether  the  charge  of  the  trustees  or 
that  of  the  plaintiffs  had  priority. 

Mi\  Kindersley,  Mr,  Turner^  and  Mr.  Calvert^  in  support  of        [  318  ] 
the  exception : 

Assuming  the  effect  of  Benjamin's  release  to  have  been  this : 
that  as  between  the  trustees  of  his  settlement  and  a  subsequent 
incumbrance  for  valuable  consideration  without  notice  obtaining 
the  legal  estate  and  relying  on  the  validity  of  such  release,  the 
latter  would  prevail,  still  that  principle  will  not  affect  the  present 
question.  Here  neither  party  has  the  legal  estate,  both  have  mere 
equities,  and  therefore  that  which  is  prior  in  time  is  prior  in  charge. 
The  legacy  was  charged  on  the  estate  both  by  the  will  and  the 
settlement.  The  owner  of  the  estate,  who  was  a  party  to  the 
settlement,  contracted  to  give  an  equitable  charge  on  it,  and  the 
assignment  afterwards  executed  by  Benjamin  could  not  prejudice 
the  rights  of  the  trustees;  it  could  not  have  a  more  extensive 
operation  than  the  first  assignment.  The  charge  of  the  trustees 
was  originated  in  1808,  that  of  Mrs.  Greenwood  in  1826;  the 
former  must  therefore  have  priority. 

Again  the  plaintiff  took  ''  subject  to  prior  incumbrances,"  and 
consequently  subject  to  the  equitable  charge  of  the  trustees.  Besides 
this,  she  had  notice  of  their  charge,  or  must,  in  equity,  be  assumed 
to  have  had  notice  of  it,  for  if  she  had  made  due  inquiry,  she  would 
necessarily  have  been  led  to  a  knowledge  of  the  interest  claimed  by 
the  trustees. 

Mr.  Pemberton  and  Mr.  Cole,  contra,  for  the  plaintiff: 

This  is  not  a  case  in  which  the  parties  have  an  equal  equity ; 
the  equity  of  the  trustees  is  inferior  to  that  of  the  plaintiff. 

The  legacy  was  only  an  incumbrance  in  the  event  of  the  personal 
estate  proving  deficient,  and  until  that  fact  '^'had  been  established,       [  *319  ] 
Benjamin  had  no  right  to  resort  to  the  real  estate  for  payment. 
The  assignment  to  the  trustees  was,  at  law,  a  mere  nullity,  the 
interest  could  not  at  law  be  passed  by  an  assignment,  and  after  its 
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Greenwood  execution,  Benjamin  still  remained  the  only  person  who,  at  law, 
Chubohill.  was  entitled  to  receive  the  legacy,  to  give  a  discharge,  and  to 
release  the  estate.  He  effectually  released  the  estate,  and  Samuel 
became,  at  law,  the  absolute  owner.  A  mortgage  was  then  executed 
to  Lord  Garrington,  which  is  admitted  to  be  the  first  charge ;  the 
plaintiff  who  had  a  legal  charge  by  judgment  affecting  the  estate, 
and  on  which  she  might  have  taken  the  estate  in  execution,  gave  it 
up  for  a  mortgage  of  the  equity  of  redemption  of  that  estate  which 
remained  after  satisfying  Lord  Garrington's  mortgage,  namely,  of 
an  estate  discharged  of  the  legacy. 

The  plaintiff  has  what  is  equivalent  to  a  declaration  of  trust  of 
the  parties  who  are  entitled  to  the  equity  of  redemption  of  an  estate 
discharged  from  the  legacy.  Where  equities  are  equal,  time  decides 
priorities,  but  where  one  has  got  in  the  legal  estate,  or  an  assign- 
ment of  a  term,  or  a  declaration  of  trust,  or  anything  equivalent, 
his  right  will  prevail. 

It  is  said  the  plaintiff  takes  subject  to  the  trustees'  claim,  because 
she  took  ''  subject  to  prior  incumbrances,"  but  was  this  legacy  an 
incumbrance  ?  Had  it  not  been  legally  released  ?  It  is  clear  also 
that  it  was  not  in  the  contemplation  of  either  party. 

Mr.  Geldart  for  other  parties. 

Mr.  Kindersley,  in  reply : 

Both  parties  have  mere  equities,  the  plaintiff  has  no  greater  right 
to  call  for  the  legal  estate  than  the  trustees.     It  is  said  that  the 
[  *320  ]       ^charge  could  not  be  assigned  but  has   been  released.     If  the 
charge  was  equitable,  it  could  no  more  be  released  than  assigned. 

The  judgment  only  affected  the  interest  of  the  owner,  and  it  has 
been  released. 

The  following  authorities  were  referred  to  during  the  argument : 
Jones  V.  Jones  (l),  Beckett  v.  Cordley{2),  Wilkes  v.  Bodington  (3),  Ex 
parte  Knott  (4),  Frere  v.  Moore  {5),  Jones  v.  Smith  (6),  Evans  v. 
Bicknell  {7),  Willoughbij  v.  Willoughby  (s) . 

AprU 29.      The  Masteb  of  the  Bolls: 

The  question  is,  whether  the  trustees  of  the  settlement  of  1809 

(1)  42  R.  R.  249  (8  Sim.  633).  (5)  22  R.  R.  759  (8  Price,  475). 

(2)  1  Br.  C.  C.  353.  (6)  58  R.  R.  22  (1  Hare,  43). 

(3)  2  Vem.  599.  (7)  5  R.  R.  245  (6  Ves.  174). 

(4)  8  R.  R.  254  (11  VoB.  6()9).  (8)  Amb.  282. 
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or  the  plaintiffs,  in  respect  of  their  several  charges,  are  entitled  to   Gbeenwood 
priority  of  charge  upon  the  estate.  Churchill. 

For  the  exception  to  the  report  it  is  said,  on  behalf  of  the  trustees 
of  the  settlement,  that  by  the  will  of  the  testator,  and  also  by  the 
agreement  of  Samuel  Churchill  the  devisee,  the  legacy  was  charged 
on  the  estates,  and  that  the  charge  was  never  released,  Benjamin 
Churchill  having  assigned  his  interest  before  he  executed  the  release 
in  July,  1826:  that  Mrs.  Greenwood  had  no  claim  against  the 
estate  till  October,  1826,  and  that  she  then  acquired  a  merely 
equitable  charge,  which  was  subject  to  all  prior  incumbrances 
affecting  the  estate:  that  the  legal  estate  is  now  vested  in  Lord 
Carrington,  (and  *  which  the  claimant  of  a  merely  equitable  charge  [  *^^^  ] 
cannot  disturb),  subject  to  one  equitable  charge  vested  in  the 
trustees,  and  another  vested  in  Mrs.  Greenwood:  and  that  the 
common  rule,  ^'qui  piior  est  tempore  potior  est  jure"  must  be 
applied,  unless  something  has  occurred  to  disentitle  the  first  in 
time  to  the  preference. 

There  is  a  question  of  form,  the  exception  suggesting  that  the 
Master  has  given  to  Mrs.  Greenwood  priority  in  respect  of  both 
Doddington  and  Clifton,  whereas,  in  fact,  he  has  only  given  her 
priority  in  respect  of  so  much  of  Doddington  as  was  not  Clifton, 
and  there  being  no  exception  to  that  part  of  the  report,  which  finds 
the  trustees  to  be  second  incumbrancers  on  Doddington;  and  a 
question  was  raised,  whether  any  of  the  estates  in  the  fourth 
schedule  were  derived  from  Samuel  Churchill  the  testator ;  but,  in 
substance,  the  question  seems  to  be,  whether  the  trustees  and  Mrs. 
Greenwood  can  be  said  to  have  equal  equities  upon  the  estate  or 
equity  of  redemption  vested  in  the  trustees  of  the  indentures  of  the 
17th  and  18th  of  July,  1826.  If  they  have,  the  trustees,  claiming 
under  a  security  prior  in  time,  may  be  entitled  to  the  advantage. 

The  legacy,  as  such,  was  charged  on  the  land,  and,  in  defect  of 
the  personal  estate,  might,  at  the  suit  of  the  legatee,  have  been 
raised  out  of  the  land  after  the  testator's  death  ;  by  the  settlement, 
Samuel  Churchill,  the  devisee,  agreed  that  the  legacy  should  remain 
on  the  security  of  the  land,  and  after  a  long  period  of  time, 
Benjamin  Churchill  the  legatee,  who  had  indeed  assigned  the 
legacy,  but  at  law  remained  entitled  to  receive  or  release  it,  did 
actually  execute  a  deed,  whereby  the  land  was  purported  to  be 
released  from  the  legacy;  and,  in  this  state  of  things,  Samuel 
Churchill  conveyed  the  legal  estate  to  his  trustees ;  the  mortgage 
to  ^liord  Carrington  was  executed  by  them,  and  it  is  now  admitted,      [  *322  ] 


94  1843.     CH.     6  BEAV.  322—323.  fR.R. 

Gbebnwood   that  Lord  Carrington's  charge  has  priority  over  the  claim  of  the 

.Chubchill.   trustees  of  the  settlement.     Lord  Carrington's  mortgage  left  the 

equity  of  redemption  in  Benjamin  Churchill  and  James  James,  and 

they  having  the  equity  of  redemption,  gave  the  equitable  charge  to 

Mrs.  Greenwood. 

Mrs.  Greenwood,  therefore,  claims,  as  against  those  trustees  and 
Samuel  Churchill,  who  acquired  their  title  to  convey  free  from 
charges  by  the  release  of  Benjamin  Churchill  the  legatee;  her 
claim  is  upon  the  estate  which  was  vested  in  Samuel  Churchill's 
trustees  after  the  execution  of  the  release,  or  upon  the  equity  of 
redemption  which  remained  with  them  after  the  mortgage  to  Lord 
Carrington,  and  although  it  appears  to  me,  that  the  execution  of 
the  release  was  fraudulent  as  against  the  persons  entitled  under 
the  settlement,  yet  the  equity  to  have  a  charge  upon  the  estate 
could  not  be  made  available,  without  first  establishing  an  equity  to 
set  aside  the  release,  and  it  would  seem,  that  the  trustees  of  Samuel 
Churchill,  who  had  actually  contracted  to  give  the  security  to  Mrs. 
Greenwood,  could  not  have  resisted  her  demand  to  have  the  money 
raised  out  of  the  equity  of  redemption,  though  they  might  have 
resisted  the  claim  of  the  trustees  of  the  settlement,  calling  upon 
them  to  raise  the  legacy  which  had  actually,  however  improperly, 
been  released.  Whilst  that  release  remained  in  force,  Benjamin 
Churchill  the  legatee,  who  had  himself  released,  could  not,  for  his 
own  assignees,  set  up  the  claim  to  be  paid  in  priority  to  a  bond  fide 
claimant  on  the  equity  of  redemption. 

The  right  to  the  legacy  was  to  be  made  out  through  him.  He 
had  released  the  legacy,  and  he  and  his  co-trustee  had  entered  into 
[  •323  ]  a  contract  with  Mrs.  Greenwood  *to  give  her  the  benefit  of  a 
charge,  and  she  having  a  judgment,  was,  on  the  faith  of  that  con- 
tract and  of  the  estate  supposed  to  be  vested  in  Benjamin  Churchill 
and  James  James,  induced  to  enter  satisfaction  on  the  judgment, 
in  consideration  of  the  charge  which  she  received ;  and  it  does  not 
appear  to  me  that  the  trustees  of  the  settlement,  who  were  to  claim 
through  the  assignment  of  Benjamin,  could,  whilst  the  release  of 
Benjamin  remained  unimpeached,  establish  any  priority  before 
Mrs.  Greenwood.  The  trustees,  under  the  deeds  of  July,  1826,  had 
the  legal  estate  till  they  executed  the  mortgage  to  Lord  Carrington  ; 
after  that,  they  had  the  equity  of  redemption.  They  then  engaged  to 
hold  the  estate  as  a  security  for  Mrs.  Greenwood,  and  in  that  way, 
it  appears  to  me,  they  gave  her  a  preference. 

I  think  also  that  the  argument  founded  on  the  words,  "  subject 
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to  prior  incumbrances/'  cannot  prevail.  The  settlement  was  not  Gbbbnwood 
known  to  Mrs.  Greenwood.  The  release  of  the  legacy  by  the  Churchill. 
legatee  had  actually  been  executed,  and  was,  or  might  have  been 
known.  It  is,  I  think,  clear,  that  the  trustees  of  the  deeds  of  July, 
1826,  did  not  intend  to  include  the  unpaid  part  of  the  legacy 
amongst  the  "  prior  incumbrances,"  and  I  think  that  the  words  do 
not  deprive  Mrs.  Greenwood  of  her  right. 

Overrule  the  exception. 


SADLEE  V.  LEE(l). 

(6  Beav.  324—333;  S.  C.  12  L.  J.  Ch.  407 ;  7  Jur.  476.) 

A.,  B.,  and  C.  executed  to  a  banking  firm,  consisting  of  E.,  F.,  and  G., 
a  power  of  attorney,  empowering  them  **  jointly  and  severally  *'  to  receive 
the  dividends  and  to  sell  out  the  stock  itself.  The  power  wsis  sent  by  the 
bankers  to  their  broker,  who  deposited  it  with  the  Bank  of  England.  F. 
alone  clandestinely  sold  out  the  stock,  but  the  firm  had  credit  for  the 
proceeds.  The  sale  was  concealed,  and  the  amount  of  dividends  for  some 
time  accounted  for.  Held,  that  E.  was  liable  for  the  sale,  though  it  had 
taken  place  after  the  death  of  C.  and  G. ;  and  that  he  would  have  been 
equally  liable,  though  the  proceeds  had  not  been  placed  to  the  credit  of 
the  firm. 

Upon  a  question  whether  one  partner  had  notice  of  the  irregular  course 
of  dealing  of  his  co-partner,  to  the  prejudice  of  their  customer,  the  Court 
was  of  opinion,  that  he  ought  to  be  deemed  to  have  known  the  facts,  it 
appearing  from  the  evidence,  that  if  he  had  used  ordinary  diligence  and 
attention  in  the  management  of  the  business,  he  might  and  must  have 
discovered  all  the  material  facts :  that  the  means  of  knowledge  were  within 
his  power:  that  he  would,  with  very  little  trouble,  have  found  confusion 
and  irregularity  in  the  accounts,  a  proper  investigation  of  the  sources  of 
which  would  have  led  to  discovery  of  all  that  had  been  done.  Held  also, 
that  under  such  circumstances  the  Coiu*t,  for  the  protection  of  those  who 
deal  with  partnerships,  must  impute  the  knowledge  which  the  partners, 
acting  for  their  interests  and  in  discharge  of  their  plain  duty,  might  and 
ought  to  have  obtained. 

Difficulty  in  holding  a  partner  who  ostensibly  takes  an  active  part  in  the 
conduct  of  the  business  free  from  responsibility,  on  the  groimd  of  insanity, 
in  respect  of  the  acts  of  the  firm. 

C!onfirmed  and  incurable  insanity  is  a  ground  for  dissolving  a  partner- 
ship, but  a  mere  diminution  of  capacity  in  attending  to  it  is  insufiicient  for 
that  purpose. 

In  the  beginning  of  the  year  1825,  the  plaintiffs  and  Mr.  Lucas, 

vho  had  died  since,  being  entitled  to  the  sum  of  11,818{.  Os.  2d. 

^  per  cent.  Annuities,  then  standing  in  their  names  as  trustees, 

were  desirous  that  the  dividends  should  be  received  through  the 

agency  of  Messrs.  Sparks  and  French,  who  then  carried  on  the 

(1)  St,  Aubyn  v.  Smart  (1867)  L.  E.  [1891]  1  Ch.  547,  60  L.  J.  Ch.  271,  63 
3  Eq.  183,  17  L.  T.  439;  a£Ed.  L.  R.  3  L.  T.  831 ;  Partnership  Act,  1890, 
Ch.  646,  19  L.  T.  192 ;  Moort  v.  Knight      s.   1 1 , 


184B. 
April  28,  29. 

RiilU  CouH. 

Lord 

Lanodale, 

M.R. 
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Sadleb  business  of  bankers,  in  partnership  together,  at  Guildford.  The 
LbJs,  firm  of  Sparks  and  French  consisted  of  Eichard  Sparks,  William 
Sparks,  and  John  French,  and  on  the  29th  of  January,  1825,  the 
plaintiffs  and  Lucas  executed  a  power  of  attorney,  whereby  they 
empowered  Eichard  Sparks,  William  Sparks,  and  John  French, 
jointly  and  severally,  not  only  to  receive  the  dividends  of  the  stock, 

[  *325  ]  but  also  to  sell  the  capital.  Sparks  and  French,  by  their  ^London 
agents  and  correspondents,  according  to  the  power,  received  the 
dividends,  and  although  French  died  in  1828,  and  Anthony  Lee 
was  taken  into  partnership  with  Eichard  Sparks  and  William 
Sparks,  and  the  firm  thereupon  became  Sparks  and  Lee.  Although 
Eichard  Lucas  died  in  1880,  the  new  firm,  first  on  behalf  of  the 
original  trustees,  and  afterwards  on  behalf  of  the  plaintiffs  the 
surviving  trustees,  continued  to  act  under  the  power  of  attorney, 
and,  by  the  persons  named  in  the  power  and  the  agents  of  the 
firm,  continued  to  receive  the  dividends,  and  apply  them  according 
to  the  directions  of  the  trustees.  It  did  not  appear  that  there  was 
any  irregularity  or  misconduct  till  the  month  of  November  in  the 
year  1882. 

The  power  of  attorney  itself  was,  on  the  1st  of  February,  1825, 
sent  by  the  firm  of  Sparks  and  French  to  Mr.  Peppercorn,  their 
broker  in  London,  and  was  by  him  deposited  in  the  proper  office  of 
the  Bank  of  England,  where  it  remained.  On  the  28rd  of  November, 
1882,  Mr.  Peppercorn,  by  the  direction  of  William  Sparks,  sold, 
and  William  Sparks,  under  the  power,  transferred  the  sum  of 
2,5002.,  part  of  the  trust  stock,  for  the  sum  of  2,2872.  Is.  Gd., 
which  he  paid,  with  other  sums,  into  the  bank  of  Esdailes  &  Co., 
who  were  the  correspondents  in  London  of  Sparks  and  Lee,  to  the 
credit  of  that  firm.  Again,  on  the  28th  of  December,  1882,  Mr. 
Peppercorn,  by  the  direction  of  William  Sparks,  sold  the  sum  of 
8,4062.  10s.  ItL,  further  part  of  the  trust  stock,  for  the  sum  of 
8,151Z.  Os.  4rf.,  which  was  partly  applied  by  Peppercorn  to  the  use 
of  Sparks  and  Lee,  and  as  to  the  rest,  was  paid  to  Esdailes  &  Go. 
to  the  credit  of  Sparks  and  Lee.  And  again,  on  the  29th  of 
October,  1834,  Mr.  Peppercorn,  by  the  direction  of  William  Sparks, 
sold  the  sum  of  5,0562.  lis.  lOrf.,  further  part  of  the  trust  stock, 

[  ♦326  ]       for  the  *sum  of  5,0002.,  which  he  paid  to  Esdailes  &  Co.  to  the 
credit  of  Sparks  and  Lee. 

The  several  sums  of  stock  thus  sold  amounted  in  the  whole  to 
the  sum  of  10,9682.  Is.  lid.  and  the  sum  of  10,8882.  7s.  lOd.  cash 
was  the  aggregate  of  the  proceeds. 
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The  several  sales  were,  it  was  said,  personally  directed  by  sadlbb 
William  Sparks  alone,  but  they  were  effected  under  the  power  lJ^, 
which  was  confided  to  the  firm  of  Sparks  and  French,  the  business 
of  which  was  assumed  and  continued  by  the  firm  of  Sparks  and 
Lee.  They  were  effiected  by  the  broker  employed  by  that  firm,  and 
the  proceeds  were  by  him,  after  deducting  half  of  the  usual  com- 
mission, paid  to  the  credit  of  the  account  subsisting  between  Sparks 
and  Lee  and  their  London  correspondents.  The  firm  had  credit 
for  the  proceeds  in  that  account,  and  the  entries  in  the  accounts 
of  the  London  correspondents,  indicated  that  the  several  sums  thus 
placed  to  the  credit  of  the  firm  were  received  "  per  Mr.  Sparks." 

After  the  several  sales  as  well  as  before,  sums,  equal  to  the  full 
amount  of  the  dividends  of  the  whole  of  the  trust  stock,  11,818{.  Os.  2d. 
^  per  cent.  Annuities,  were  dealt  with,  according  to  the  directions 
or  authority  given  to  the  firm  of  Sparks  and  Lee,  by  the  plaintiffs  or 
their  solicitor,  and  thus  the  plaintiffs  and  the  persons  interested  in 
the  stock  were  induced  by  the  firm  of  Sparks  and  Lee  to  believe,  that 
the  stock  continued  safe.  Nothing  occurred  to  afford  to  the  plaintiffs 
the  least  intimation  that  any  part  of  the  stock  had  been  sold. 

In  the  month  of  June,  1838,  Kichard  Sparks  died,  having 
disposed  of  his  real  and  personal  estates  by  will  and  codicils. 
William  Sparks,  who  was  residuary  legatee  *and  executor  of  [  ♦327  J 
Richard,  proved  his  will,  and  after  the  death  of  Eichard  Sparks, 
the  banking  business  was  carried  on  by  William  Sparks  and  Lee. 
William  Sparks  died  on  the  24th  of  October,  1840,  and  soon  after 
his  death,  it  was  discovered  that  the  stock  had  been  sold. 

This  bill  was  filed  on  the  16th  of  November,  1840,  and  it  prayed, 
in  substance,  for  a  declaration  that  the  real  and  personal  estates  of 
Bichard  Sparks  and  William  Sparks  were  liable,  in  equity,  at  the 
respective  times  of  their  deaths,  to  replace  the  sum  of  10,963Z.7s.  lid. 
^  per  cent.  Beduced  Annuities,  or  at  the  option  of  the  plaintiffs,  to 
make  good  to  them  the  amount  of  the  proceeds  of  the  sales,  and 
the  amount  of  so  much  of  the  dividends  as  had  not  been  accounted 
for.  The  bill  alleged  Lee  to  be  insolvent,  and  he  had  since  become 
a  bankrupt. 

The  persons  who  claimed  under  the  will  of  Bichard  Sparks  were 
the  principal  defendants,  and  it  was  alleged  by  them,  in  opposition 
to  the  plaintiffs'  claim,  Ist,  that  as  the  power  was  joint  and  several, 
the  partners  were  not  collectively  answerable  for  the  use  which 
might  be  made  of  it  by  any  one  of  them.  Each  being  enabled 
to  act  upon  the  power,  in  the  absence  of  collusion,  no  other  was 
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Sadler  answerable  for  what  he  did.  Secondly,  that  if  they  were  originally 
Lee.  answerable  in  the  character  of  partners,  they  ceased  to  be  so  on 
the  death  of  French,  and  that  afterwards,  the  surviving  partners 
Eichard  and  William  Sparks  ceased  to  be  answerable  for  each 
other.  Thirdly,  that  Eichard  Sparks  did  not  know,  and  had  not 
the  means  of  knowing,  that  the  stock  was  sold,  or  that  the  money, 
now  appearing  to  have  arisen  from  the  sale  of  the  stocks,  was  paid 
to  the  credit  of  the  firm,  and  that  if  he  had  been  informed  that 
William  Sparks  had  paid  any  such  sums  of  money  into  Esdailes  & 

[  *328  ]  Co.,  he  did  not  *know,  and  had  no  means  of  knowing,  that  the 
money  was  not  the  separate  property  of  W^illiam  Sparks. 

Mr,  Peviberton  Leigh  and  Mr.  Freeling  for  the  plaintiffs. 

Mr.  Turner,  Mr.  Tinney,  Mr.  Teed,  Mr.  Goodeve,  Mr.  Sheb- 
beare,  and  Mr.  Colvile,  for  the  defendants. 

The  following  [among  other]  cases  were  cited :  Marsh  v.  KeaU 
ing  (1),  Ex  parte  Apsey  (2),  Bevan  v.  Lewis  (fi),  Smith  v.  Craven  (4), 
Devaynes  v.  Noble  (5) ,  Gray  v.  Chisicell  (6) ,  Wilkinson  v.  Henderson  (7), 
Vulliainy  v.  Noble  (8). 

j/fly«.       The  Master  of  the  Eolls: 

The  facts  of  this  case  are  many  of  them  very  similar  to  those 
which  occurred  in  Marsh  v.  Keating  (i),  the  material  difference 
being,  that  in  this  case,  William  Sparks  caused  the  stock  to  be  sold 
under  a  legal  and  valid  power  of  attorney,  whereas  in  the  case  of 
Marsh  v.  Keating,  Fauntleroy  caused  the  stock  to  be  sold  under  a 
power  of  attorney  which  was  forged.  It  was  argued  that  there  was 
another  material  difference,  inasmuch  as,  in  this  case,  the  trustees 
and  the  plaintiffs  were  not  the  regular  customers  of  Sparks  and 
Lee,  whereas  in  Marsh  v.  Keating,  Mrs.  Keating  was  the  regular 
customer  of  Marsh  &  Co.  I  do  not  know  that  any  such  supposed 
[  *329  ]  difference  would  be  material,  but  I  am  of  opinion,  that  *with  regard 
to  this  stock  and  the  receipt  and  application  of  the  dividends  pay- 
able thereon,  Sparks  and  Lee  must  be  deemed  to  have  been  the 
bankers  of  the  trustees.    There  can,  I  think,  be  no  doubt,  but  that 

(1)  37  E.  E.  75  (2  a.  &  Fin.  250).  Mer.  572). 

(2)  3  Br.  C.  C.  265.  (6)  7  E.  E.  151  (9  Vea.  118). 

(3)  27  E.  E.  205  (1  Sim.  376).  (7)  36  E.  E.  386  (1  My.  &  K  582). 

(4)  35  B.  E.  764  (1  Cr.  &  J.  500).  (8)  17  E.  E.  143  (3  Mer.  593). 

(5)  Clayton's  case,  15  E.  E.  161  (1 
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the  trustees  constituted  Sparks  and  French  their  attornies  and  ^Sadler 
agents  in  this  matter,  because  it  was  in  the  way  of  their  business  lee. 
as  bankers  to  transact  such  business,  and  that  it  was  for  the  same 
reason  that  the  plaintiffs  continued  to  permit  Sparks  and  Lee  to 
act  for  them ;  I  think  also  that  the  relation  which  subsisted  between 
the  firm  and  the  plaintiffs,  was  precisely  the  relation  subsisting 
between  bankers  and  their  customers  who  have  given  to  the  bankers 
powers  of  attorney  to  receive  dividends  and  sell  stock. 

Now  in  Marsh  v.  Keatinyj  the  Judges  state  the  facts,  as  appear- 
ing by  the  special  verdict,  to  be,  that  the  broker  paid  the  money, 
the  produce  of  the  stock,  deducting  one  half  of  the  usual  commission, 
by  a  cheque  payable  to  Marsh  &  Co.,  into  the  hands  of  Martin  & 
Co.,  the  city  agents  to  the  account  of  Marsh  &  Co.,  and  they 
observe,  that  at  the  precise  time  of  such  payment,  there  can  be 
no  doubt  that  it  was  as  much  money  under  the  control  of  Marsh 
&  Co.  as  any  other  money  paid  to  Martin  &  Co.  by  any  customer 
under  ordinary  circumstances.  The  house  of  Marsh  &  Co.  might 
have  drawn  the  whole  of  the  balance  into  their  own  hands.  If  the 
same  money  had  been  paid  to  Martin  &  Co.,  as  the  produce  of  the 
plaintiffs'  stock,  under  a  genuine  power  of  attorney,  it  would 
unquestionably  have  been  received  by  all  the  defendants  to  the  use  of 
the  plaintiffs,  and  would  not  less  be  money  received  by  the  partners 
of  the  firm,  because  it  was  entered  in  the  account  as  "  cash  per 
Fauntleroy."  It  appeared,  in  Marsh  v.  Keating,  that  Fauntleroy 
had  deceived  his  partners,  but  the  Judges  held  that  his  fraud 
afforded  no  answer  *to  the  plaintiffs'  claim  after  the  money  once  [  *330  ] 
came  into  their  power. 

Bat  in  the  present  case  the  distinguishing  and  important  facts 
are,  that  the  power  of  attorney  was  genuine,  and  was  intrusted  to 
the  joint  care  of  three  partners.  It  enabled  each  to  act  severally 
after  it  was  removed  from  their  joint  custody,  and  placed  in  the 
hands  of  their  joint  agent  without  special  directions,  or  after  it  was 
deposited  in  the  proper  office,  without  which,  the  dividends,  the 
receipt  of  which  was  the  object  of  the  trustees,  could  not  have  been 
received ;  but  it  was  optional  with  the  bankers,  collectively,  whether 
they  would  accept  the  power  and  assume  the  responsibility.  They 
did  assume  it,  as  it  appears  to  me,  in  the  ordinary  course  of  their 
business ;  having  done  so,  and  having  sent  it  to  their  broker,  to  be 
acted  upon  in  the  way  most  suitable  to  their  own  convenience,  I  am 
of  opinion,  that  they  all  became  answerable  for  the  several  acts  of 
each  other  under  the  power,  and  I  think  that  all  the  partners  would 
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Sadler      have  been  answerable  for  the  sale  by  the  direction  of  William  Sparks, 
Lee.        ^^^^  ^'  ^^^  money  had  not  been  paid  to  the  account  of  the  firm  with 
the  London  bankers. 

Under  these  circumstances  it  is  less  important  to  consider,  whether 
Bichard  Sparks  ought  to  be  deemed  to  have  known  the  facts  which 
are  now  established,  but  I  am  of  opinion,  upon  the  evidence  pro- 
duced, that  Bichard  Sparks,  if  he  had  used  ordinary  diligence  and 
attention  in  the  management  of  the  business,  might  and  must  have 
discovered  all  the  facts  which  are  material  to  this  case ;  the  means 
of  knowledge  appear  to  me  to  have  been  in  his  power ;  he  would, 
with  very  little  trouble,  have  found  confusion  and  UTegularity  in  the 
accounts,  and  a  proper  investigation  of  the  sources  of  such  confusion 
[  *33i  ]  and  irregularity  would  have  led  to  the  discovery  of  all  *that  had 
been  done.  In  such  a  case  as  this,  and  under  such  circumstances. 
Courts  of  justice,  for  the  protection  of  those  who  deal  with  partner- 
ships, must  impute  the  knowledge  which  the  partners,  acting  for 
their  interests  and  in  discharge  of  their  plain  duty,  might  and 
ought  to  have  obtained. 

It  is  said,  indeed,  that  Bichard  Sparks  had  become  imbecile,  and 
that  although  he  regularly  attended  at  the  Bank,  and  took  a  small 
share  in  the  management  of  the  business,  was  yet  incapable  of 
investigating  or  understanding  the  state  of  the  affairs,  especially  as 
William  Sparks  used  constant  endeavours  to  conceal  the  transac- 
tions from  him.  The  evidence  upon  this  subject  is  by  no  means 
satisfactory.  It  it  were  much  stronger  than  it  is,  I  own  that  I 
could  not  conclude  from  it,  that  a  man,  ostensibly  taking  an  active 
part  in  the  conduct  of  such  a  business,  could  be  held  free  from 
responsibility  in  respect  of  the  acts  of  the  firm  in  which  he  was  a 
partner.  Confirmed  and  incurable  insanity  is  a  ground  for  dissolv- 
ing a  partnership,  but  I  apprehend  that,  before  a  decree  can  be 
made  that  a  partnership  shall  be  dissolved  on  this  ground,  it  must 
be  shown,  not  merely  that  the  party  alleged  to  be  insane,  is  not,  for 
the  time,  so  capable  as  he  may  previously  have  been  of  attending 
to  or  conducting  the  business,  but  that  he  is  really  insane  (i).  If 
not,  the  partnership  cannot  be  dissolved  on  that  ground,  and  his 
responsibility  continues.  But  in  this  case,  the  evidence  has  failed 
to  show,  that  at  the  times  when  the  sums  of  stock  were  sold,  Bichard 
Sparks  was,  in  any  respect,  incapable  of  investigating  or  under- 
standing the  accounts,  or  of  managing  the  business.  And,  on  the 
whole,  I  am  of  opinion,  that  Bichard  Sparks  and  William  Sparks 
(1)  See  Kirby  v.  Carr,  51  R  R.  3d6  (:i  Y.  &  C.  (Ex.  Eq.)  184). 
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\7ere>  at  the  ^respective  times  of   their  deaths,  indebted   to  the      Sadler 
plaintiffs  in  respect  of  their  transactions.  Lee. 

The  next  question  is,  what  is  the  amount  of  the  debt,  or  how  it  [  '332  ] 
is  to  be  ascertained.  The  bill  prays,  that  it  may  be  declared  that 
the  real  and  personal  estates  of  Bichard  and  William  Sparks 
are  liable  to  replace  the  stocks  sold  out ;  or,  at  the  option  of  the 
plaintiffs,  to  make  good  the  amount  of  the  proceeds  of  the  sales. 
The  defendants  representing  the  estates  of  Bichard  and  William 
Sparks  say,  that  if  they  are  subject  to  any  liability,  it  can  only  be 
to  the  extent  of  the  monies  actually  received,  for  that  the  bankers 
were  agents  only  and  not  trustees,  and  cannot  be  answerable  as 
such,  especially  in  the  absence  of  the  cestuis  que  trust.  To  which 
it  is  replied,  that  though  the  bankers  were  not  trustees,  the  plain- 
tiffs are  entitled  to  damages,  and  that  the  value  of  the  stock  at  the 
date  of  the  decree  is  the  right  measure  of  the  damage.  I  think, 
that  there  is  nothing  in  this  case,  or  in  the  form  of  the  pleadings, 
to  prevent  the  plaintiffs  from  demanding  against  the  defendants  a 
full  pecuniary  compensation  for  the  loss  they  have  sustained  by  the 
Improper  sales  of  stock,  but  it  does  not  appear  to  me  that  they  are 
entitled  to  have  the  stock  specifically  replaced.  The  bill  alleges 
that  the  plaintiffs,  being  trustees  for  other  persons,  are  bound  to 
make  good,  and  intend  to  make  good,  the  loss  which  would  other- 
wise be  sustained  by  the  cestuis  que  trust,  and  that  the  cestuis  que 
trust  have  elected  to  treat  the  plaintiffs  as  their  debtors,  and  not  to 
make  any  claim  against  the  assets  of  the  firm,  or  the  estates  of  the 
Sparks'.  I  think  that  the  loss  sustained  by  the  plaintiffs  is  to  be 
measured  by  the  amount  of  money,  which  they  have  properly  paid 
in  replacing  the  stock,  *or  otherwise  satisfying  the  just  claims  of  [  *333  ] 
the  cestuis  que  trust.  The  plaintiffs  state  that  they  have  replaced 
the  stock,  but  I  do  not  understand  that  there  is  any  proof  of  it. 

Decree. — Inquire  what  sums  of  money  have  been  properly  laid 
out  and  expended  by  the  plaintiffs  in  replacing  the  sum  of 
10,963Z.  Is,  lid.  Sh  per  cent.  Annuities;  and  declare  that  the 
estates  of  Bichard  Sparks  and  William  Sparks  are  liable  to 
make  good  to  the  plaintiffs  the  full  amount  of  such  several  sums  of 
money,  together  with  the  amount  of  so  much  as  has  not  been 
accounted  for,  of  the  dividends  on  such  annuities,  which  ought 
to  have  been  received  up  to  the  time  when  the  same  were  replaced. 
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FLINT  V.  HUGHES. 

(6  Beav.  342—343 ;  S.  C.  7  Jui-.  523.) 

A  bequest  was  made  of  residue  to  A.  for  life,  "  and  whatever  she  can 
transfer  to  go  to  her  daughters,"  B.  and  C. :  Held,  that  the  gift  to  B.  and 
C.  was  void  for  uncertainty. 

The  testator,  by  his  will  dated  in  1842,  after  giving  an  annuity, 
proceeded  in  the  following  terms  : 

"  After  this,  I  bequeath  every  thing  I  may  die  possessed  of  to  my 
dearly-beloved  daughter  Frances  Elizabeth,  married  to  the  Eev. 
Kobert  Hodgson  Fowler  of  Southwell,  Notts,  for  her  own  use 
during  her  natural  life,  and  whatever  she  can  transfer,  to  go  to 
her  daughters  Frances,  wife  of  the  Bev.  Charles  Bamsay  Flint,  and 
to  Mary  Fowler,  spinster."  He  named  Frances  Elizabeth  Fowler, 
Charles  Bamsay  Flint,  and  Bichard  Hughes,  executors. 

This  bill  was  filed  by  Mr.  and  Mrs.  Flint  and  Mary  Fowler 
against  Mr.  and  Mrs.  Hodgson  Fowler  and  Mr.  Hughes,  praying 
the  establishment  of  the  will,  and  that  the  trust  might  be  carried 
into  execution. 

To  this  bill  the  defendants  Mr.  and  Mrs.  Fowler  put  in  a  general 
demurrer. 


[343] 


Mr.  Kindersley  and  Mr.  Malins,  in  support  of  the  demurrer, 
submitted  that  the  gift  over  was  void  for  uncertainty,  it  being 
impossible  to  say  what  the  testator  intended  by  the  expression 
"  whatever  she  can  transfer.*'  That  the  plaintiffs  therefore  had  no 
interest  in  the  property  and  could  not  maintain  this  suit. 

Mr.  Pemherton  Leigh  and  Mr.  Bacon^  in  support  of  the  bill, 
argued  that  there  was  a  valid  gift  of  the  whole  property  to  Mrs. 
Fowler  for  life,  with  remainder  to  her  two  daughters. 


Pope  V.  Pope  (1)  was  referred  to. 

The  Master  of  the  Bolls  said  that  the  objects  of  the  testator's 
bounty  suflSciently  appeared,  but  it  was  impossible  to  say  what 
was  the  subject  intended  by  the  expressions  **  whatever  she  can 
transfer,"  or  whether  it  was  to  pass  to  the  daughters  by  a  transfer 
from  the  mother,  or  by  the  operation  of  the  will.  He  thought  there- 
fore thai  the  gift  to  the  daughters  was  void  for  uncertainty,  and 
allowed  the  demurrer. 

(1)  51  E.  R.  202  (10  Sim.  1). 
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DE  LA  GARDE  v.   LEMPRIERE.  isw. 

Jutie  5. 
(6  Beav.  344—347 ;  S.  G.  12  L.  J.  Ch.  471.)  July  3. 

The  wife's  equity  to  a  settlement  does  not  attach  if   the  wife  dies  ^  ,.   ^,j.,.* 
without  making  any  claim  to  a  settlement  out  of  her  legacy,  in  which 

event  her  children,  after  her  death,  have  no  right  to  a  settlement,  even  Langdale 
though  the  legacy  has  been  carried  to  the  account  of  the  legatee  and  her  M.R. 

children  in  a  suit  for  administeiing  the  testator's  estate.  r  344  -| 

John  Lempriere,  by  his  will  dated  the  19th  of  May,  1821,  gave 
to  his  daughter  Louisa  Moore  2,500Z.  A  bill  for  the  administration 
of  the  estate  was  afterwards  filed,  to  which  John  Bury  Moore  and 
Louisa  his  wife  (the  legatee)  were  made  defendants,  and  in  1886  a 
decree  was  made  for  taking  the  accounts  and  for  making  certain 
inquiries. 

In  1887  Louisa  Moore  died. 

The  Master  made  his  report  in  1888,  by  which  he  found,  amongst 
other  things,  that  the  testator's  daughter  Louisa  married  the 
petitioner  in  the  lifetime  of  her  father,  and  died  at  the  age  of 
forty-one  in  March,  1887,  leaving  five  children. 

By  the  order  on  further  directions  in  1889  it  was  declared,  that 
the  pecuniary  legacies  to  the  daughters  were  absolute  legacies  upon 
their  attaining  the  age  of  twenty-four  years,  and  were  not  subject 
to  a  direction  for  a  settlement  which  was  contained  in  the  will; 
but  the  children  claiming  a  settlement  in  right  of  their  mother 
Louisa,  it  was  directed  that  the  amount  of  her  legacy,  when  ascer- 
tained, should  be  carried  to  the  account  of  "  Louisa  Moore  and  her 
children,"  subject  to  further  order. 

Several  further  proceedings  being  afterwards  had  in  the  cause, 
the  amount  due  on  the  legacy  to  Louisa  Moore  was  found  to  be  the 
sum  of  1,941Z.  128.  9d. ;  and  which,  according  to  the  order  of  1839, 
had  been  carried  *to  the  account  of  Louisa  Moore  and  her  children.  [  *'i^^  ] 
Mr.  Moore  now  presented  a  petition  for  payment  to  him  of  the 
legacy,  and  the  question  now  was,  whether  Mr.  Moore  was  entitled 
to  it  as  the  representative  of  his  deceased  wife,  or  whether  the 
children,  in  right  of  their  deceased  mother,  had  any  and  what  right 
to  a  settlement. 

Mr.  Flather,  in  support  of  the  petition. 

Mr.  Whitmarsh,  contra,  for  the  children. 

[Murray  v.  Lord  Elibank  (1)  and  other  cases  were  cited.] 
'(1)  7  R.  E.  346  (10  Ves.  84,  92). 
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De  la       The  Master  of  the  Rolls  : 
Garde 

«*•  I  conceive  it  to  be  settled,  that  if  there  be  a  decree  for  a  settle- 

Lempriebe. 
July  3        nient  on  the  wife,  the  children  are  entitled  to  the  benefit  of  it, 

although  the  wife  may  have  died  before  any  proposal  for  a  settle- 
ment was  carried  into  the  Master's  office. 

In  this  case,  the  wife  filed  no  bill  claiming  a  settlement,  and  she 
died  before  any  order  for  a  settlement  was  made.  In  Scriven  v. 
Tapley  (i),  the  child  after  the  death  of  her  mother  filed  her  bill 
for  a  settlement.  It  was  decreed  to  her  by  Sir  Thomas  Glarkr 
at  the  Bolls,  but  as  to  that  part  the  decree  was  reversed  by  Lord 

NORTHINGTON. 

And  in  the  case  of  Uoyd  v.  Williams,  Sir  Thomas  Plumer,  after 

[  *3^6  ]      a  careful  examination  of  all  the  authorities,  *said  (2),  that  no  case 

had  trenched  upon  Scriven  v.  Tapley,  and  the  conclusion  to  which 

he  came  was,  ''  that  the  right  of  the  child  can  arise  only  out  of 

contract  or  under  a  decree." 

This  case  would  therefore  be  very  clear,  if  it  were  not  for  the 
case  of  Sicinmetz  v.  Ilalthin  (3),  which  was  decided  by  Sir  John 
Leach  when  he  was  Vice-Chancellor ;  who,  after  admitting  that 
the  equity  was  personal  to  the  wife,  and  that  the  Court  acknow- 
ledged no  original  right  in  the  children,  and  that  the  children 
could  claim  only  such  provision  as  the  wife  thought  fit  to  secure 
for  herself,  nevertheless  was  of  opinion,  that  when  a  suit  was 
instituted  for  the  administration,  out  of  which  the  legacy  was  to  be 
paid,  and  the  wife  was  a  party  defendant  to  such  suit,  the  equity  of 
the  wife  attached  upon  the  property  on  the  filing  of  the  bill,  and 
that  the  equity  having  attached  upon  the  property,  and  the  wife 
having  died  without  waiving  it,  the  children  became  entitled  to  the 
benefit  of  it. 

If  this  case  had  been  followed  by  others,  I  should  have  considered 
myself  bound  by  it ;  but  standing  alone,  and  being,  as  it  appears 
to  me,  contrary  to  the  previously  existing  rules  on  this  subject,  I 
do  not  consider  myself  to  be  at  liberty  to  act  upon  it,  without 
considering  the  principle  on  which  it  is  founded. 

In  all  cases,  the  equity  of  the  wife  is  personal,  and  it  arises  upon 
the  vesting  of  the  legacy  in  her  :  it  may  be  defeated  by  a  voluntary 
payment  of  the  executors  to  her  husband,  who  has  a  legal  right 
to  receive  it,  and  give  a  discharge  for  it.  If  the  payment  is  to 
be  made  through  the  medium  of  the  Court,  her  equity  will  be 

(1)  Amb.  609 ;  2  Eden.  337.  (3)  1  GIjti  &  J.  64. 

(2)  1  Madd.  464. 
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*  enforced,  if  she  desires  it,  but  not  otherwise;  she  may  abandon 
it,  in  which  case  her  children  can  claim  nothing,  and  if  she  claims 
it  for  herself,  the  Court  requires  the  benefit  to  be  extended  to  her 
children  :  her  equity  and  the  equity  of  the  children  are  treated  as 
one  equity,  to  be  enforced  or  not  at  her  option.  If  the  equity  were 
to  be  considered  as  attached  to  the  property  on  the  filing  of  the 
bill,  it  must,  I  apprehend,  be  considered  for  the  benefit  of  her 
children  at  the  same  time,  but  if  so,  she  could  not  afterwards  waive 
it  for  herself,  because  her  equity  and  theirs  are  one ;  and  as  it  is 
admitted  that  she  can  waive  it  after  the  institution  of  the  suit,  it 
seems  to  me  to  follow,  that  it  is  not  an  equity,  which,  upon 
the  filing  of  the  bill,  attaches  upon  property  for  the  benefit  of  the 
children. 

It  is  true,  that  after  the  filing  of  the  bill,  the  discretion  which 
the  trustee  or  executor  had  to  pay  the  wife's  legacy  to  the  husband 
is  greatly  altered.  The  filing  of  the  bill  has,  it  has  been  said,  made 
the  Court  the  trustee,  and  if  the  wife  be  living,  the  Court  will  not 
pay  the  wife's  legacy  to  the  husband  if  she  desires  a  settlement,  or 
unless  she  waives  it ;  but  when  death  has  made  any  option  on  her 
part  impossible,  when  nothing  has  occurred  from  which  it  can  be 
concluded  that  she  has  made  an  option,  there  seems  to  be  no 
reason  why  the  legal  right  of  the  husband  should  not  prevail,  and 
I  am  therefore  of  opinion,  notwithstanding  the  case  of  Steinmetz  v. 
Halthiny  that  in  this  case  the  wife's  equity  did  not  attach  to  the 
property  for  the  benefit  of  the  children  on  the  institution  of  the 
suit,  or  before  her  death,  but  that  upon  her  death  before  decree, 
and  before  any  arrangement  for  a  settlement,  her  legal  personal 
representative  became  entitled  to  the  legacy. 


De  la 

Garde 

r. 

Lempriere. 

[  *347  ] 


JORDAN  V.   LOWE. 

(6  Beav.  350—351.) 

Under  a  devise  of  leaseholds  on  trust  for  A.  for  life,  and  afterwards  to  his 
issue  male  severally  and  respectively,  according  to  their  seniorities,  and  in 
default  to  his  heirs,  according  to  their  seniorities,  and  in  defatilt  over: 
Held,  that  A.  took  an  absolute  interest. 

Thb  testator,  being  possessed  of  a  leasehold  estate  renewable 
every  seven  years,  devised  it  to  trustees,  upon  trusts  which  he 
declared  as  follows :  '^  I  direct  my  said  trustees  to  remain  and 
continue  seised  and  possessed  thereof,  and  to  pay  the  rents  and 
profits  thereof  to  or  to  the  use  of,  or  to  permit  and  suffer  my 


1843. 
June  23. 

BolU  Cifurt, 

Lord 

Langdale, 

M.R. 

[850] 


106  1843.     CH.     6  BEAV.  350—851.  [b.b. 

Jordan  cousin  Eobert  Jordan,  son  of  my  uncle  Jonathan,  to  hold  and 
Lowe.  enjoy,  or  to  receive  and  take  the  rents,  issues,  and  profits  thereof, 
to  his  own  use  and  benefit,  during  the  term  of  his  natural  life  ; 
and  from  and  immediately  after  the  decease  of  the  said  Bobert 
Jordan,  then  I  direct  my  said  trustees  to  pay  the  rents  and 
profits  thereof  to  his  issue  male  lawfully  begotten,  severally  and 
respectively  according  to  their  respective  seniorities;  and  for 
default  of  such  issue  male  as  aforesaid,  I  devise  the  same  to 
[  *35i  ]  the  *use  of  the  eldest  and  all  other  the  daughters  and  daughter 
of  my  said  uncle  Jonathan,  according  to  their  respective  seniori- 
ties ;  and  in  default  of  such  issue  of  my  said  uncle  Jonathan, 
then  I  devise  the  same  to  the  eldest  daughter  of  my  said  cousin 
Eobert  for  all  my  estate  and  interest  therein.  And  I  direct  the 
said  leasehold  estate  shall  be,  from  time  to  time,  renewed  by  and  in 
the  names  and  name  of  my  said  trustees." 

The  question  was  what  interest  Bobert  Jordan  took  in  this 
leasehold. 

Mr.  Malinsy  for  Eobert  Jordan,  the  plaintiff,  contended  he 
took  the  leasehold  absolutely. 

Mr.  Bird,  for  Thomas  Jordan,  the  eldest  son  of  the  plaintifif,  and 

Mr.  Borton,  for  the  younger  children,  contended  that  the 
plaintiff  took  a  life  interest  only. 

Mr.  Heathjield,  for  the  trustees  of  the  will. 

Mr.  Malins,  in  reply. 

The  following  authorities  were  relied  on  :  J(me8  v.  Morgan  (i). 
Knight  v.  Ellis  (2),  Lyon  v.  MitcheU  (3),  Stonor  v.  Curiven  (4). 

The  Master  of  the  Eolls  was  of  opinion  that  the  plaintiff  took 
a  qiiasi  estate  tail,  and  said  he  must  make  a  decree  in  favour  of 
the  plaintiff,  according  to  the  prayer  of  the  bill. 

(1)  1  Br.  C.  C.  206.  (3)  16  R.  R.  248  (1  Madd.  467). 

(2)  2  Br.  C.  C.  570.  (4)  35  R.  R.  156  (5  Sim.  264). 
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ADNAM   V.   COLE. 

(6  Beav.  353—357.) 

A  testator  bequeathed  hie  residuary  estate  to  his  executors  on  trust  to 
pay  the  income  to  his  widow  for  her  life,  subject  to  the  payment  thereout 
of  an  annuity  of  10/.  to  A.  for  his  life.  After  the  decease  of  his  widow,  a 
disposition  was  made  of  the  property,  and  amongst  other  gifts  there  was 
one  of  the  dividends  of  1,000/.  stock  to  A.  for  life :  Held,  that  the  annuity 
to  A.  ceased  upon  the  death  of  the  widow,  and  that  A.  then  took  the 
dividends  on  the  1,000/.  in  substitution. 

A  bequest  was  made  of  chattels  real  to  trustees  to  erect  such  monument 
ad  they  should  think  fit,  and  build  an  organ  gallery.  The  first  object  was 
valid,  the  second  invalid  under  the  Statute  of  Mortmain :  Held,  that  the 
trustees  were  wrong  in  applying  the  whole  to  the  first  object,  and  an 
inquiry  was  directed  to  apportion  the  gift. 

The  testator  being  seised  of  a  freehold  cottage  at  Long  Parish, 
and  being  possessed  of  a  leasehold  at  Vale  Place,  devised  and 
bequeathed  the  residue  of  his  real  and  personal  estate  to  his 
executors,  upon  trusts  which  were  expressed  as  follows :  "  Upon 
trust  to  pay  and  apply  the  rents,  use,  enjoyments,  and  profits 
thereof  to  my  wife  Frances  Adnam,  for  and  during  the  term  of  her 
natural  life,  subject  nevertheless  to  the  payment  thereout  to 
Charles  Adnam  of  \QL  a  year  during  his  life,  and  after  his  decease, 
1(M.  a  year  to  Elizabeth,  his  wife,  if  she  survive  him,  during  her 
life  ;  "  and  from  and  after  the  decease  of  my  said  wife,  upon  trust 
to  sell  my  messuage,  &c.  at  Yale  Place  aforesaid,  "as  soon  as 
conveniently  may  be  after  the  decease  of  my  said  wife,  and  the 
monies  arising  therefrom  to  sink  into  and  become  part  of  the 
residue  of  my  personal  estate  ;  and  from  and  after  the  decease  of 
my  said  wife,  I  give  my  cottage  and  garden  at  Long  Parish  afore- 
said, with  the  appurtenances  thereunto  belonging,  unto  the  said 
John  Thompson,  his  heirs,  &c.,  subject  and  charged  with  the 
yearly  payment  thereout  of  SZ.  to  be  applied  as  hereinafter 
mentioned ;  and  upon  further  trust,  after  the  decease  of  *my  said 
wife,  to  pay  and  apply  the  interest  and  dividends  of  1,000{.  stock 
in  the  8  per  cent.  Beduced  Bank  Annuities  unto  the  said  Charles 
Adnam  during  his  natural  life,  and  from  and  after  his  decease,  to 
pay  the  like  interest  and  dividends  to  his  wife,  the  said  Elizabeth 
Adnam,  if  she  shall  survive  him ;  and  from  and  after  the  decease 
of  the  survivor  of  them,  upon  trust  to  pay  and  divide  the  said 
principal  sum  of  1,0(X)Z.  stock,  unto  and  amongst  all  and  every  of 
the  children  of  the  said  Charles  Adnam  and  Elizabeth  his  wife 
equally."  He  then  bequeathed  certain  legacies  after  the  decease 
of  his  wife,  and  proceeded  as  follows  :    '^  And  as  to  all  the  residue 
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Adnam  of  the  said  trust  monies,  it  is  my  will  and  desire,  and  I  do  hereby 
Cole.  direct  my  said  trustees,  &c.,  to  lay  out  the  same  for  the  purpose  of 
erecting  such  a  monument  to  my  memory,  as  my  trustees  shall 
think  fit,  and  for  building  a  neat,  substantial  Gothic  organ  gallery, 
over  the  north  door,  within  the  parish  church  of  Long  Parish 
aforesaid,  and  for  purchasing  and  putting  up  an  organ  within 
the  said  gallery,  which  gallery  and  organ  are  to  be  erected  and 
placed,  with  the  consent  of  the  vicar  and  churchwardens, 
under  the  directions  of  my  said  trustees  or  trustee  for  the  time 
being." 

There  were  two  questions,  the  first,  whether  the  annuity  of  lOL 
a  year  to  Charles  Adnam  ceased  upon  the  death  of  the  testator's 
wife ;  and  the  second  question  related  to  the  monument  and  organ 
gallery,  with  regard  to  which  the  bill  alleged  that  the  gift  was 
void,  and  with  respect  to  which  the  following  circumstances  took 
place. 

The  defendants,  the  executors,  said,  "  they  were  advised  by 
counsel,  that  the  executors  of  the  testator  were  authorised,  by  the 
will,  to  apply  and  expend  such  part  of  the  testator's  residuary 
personal  estate  as  they,  in  their  discretion,  might  deem  fit,  or  even 
[  •ass  ]  the  whole  *thereof,  if  they  should  think  fit,  in  the  erection  of  a 
monument  to  the  testator's  memory. 

"That  they,  acting  upon  such  advice,  had  applied  a  sum 
exceeding,  as  they  believe,  the  whole  amount  of  such  residue,  in 
erecting  such  monument,  and  in  and  about  the  expenses  connected 
therewith." 

*'  That  the  monument  they  had  so  erected  to  the  memory 
of  the  testator,  and  which  was  called  Adnam's  Chapel,  had  cost 
in  the  actual  erection  thereof  the  sum  of  294^.  198.  3^.  or 
thereabouts." 

"  That  they  had  not  applied  any  part  of  such  residue,  and 
that  there,  in  fact,  remained  no  part  applicable  to  the  building 
or  erection  of  an  organ  gallery,  or  of  putting  up  an  organ 
therein." 

Mr,  Pemberton  Leigh  insisted,  first,  that  the  lOi.  a  year  was 
payable  to  Charles  Adnam  and  wife  for  life,  even  after  the  death  of 
the  widow. 

Secondly,  that  the  trustees  had  not  exercised  a  due  discretion  in 
laying  out  the  whole  residue  in  the  monument,  and  he  insisted  that 
there  ought  to  be  an  inquiry  to  ascertain  what  proportion  ought 
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to   have  been   laid  out  on  the  organ  and  organ  gallery,  which       aonah 
amount,  bo   far  as   it  was   connected  with   realty,  would   belong        colb. 
to   the  representatives   of   the   testator,  in   consequence   of   the 
gift   of    realty  for  such  a  purpose  contravening  the    Statute  of 
Mortmain. 

Mr.  Lloyd,  contra  : 

The  annuity  ceased  on  the  death  of  the  widow,  because  it  was 
given  out  of  a  subject  which  was  only  to  endure  during  that  period. 
This  construction  is  corroborated  by  the  subsequent  parts  of  the 
•will,  which  disposes,  in  another  way,  of  the  whole  subject  out  of  [  *356  ] 
which  the  annuity  of  lOZ.  was  to  be  paid,  and  gives  to  the 
annuitants  the  dividends  on  1,000{.  as  a  substitute. 

The  gift  of  realty  for  the  purpose  of  erecting  a  monument  is  not 
within  the  Statute  of  Mortmain :  Mellick  v.  The  President,  dc.  oj 
the  Asylum  (i).  The  trustees  were  empowered  to  erect  such  a 
monument  ''  as  they  should  think  fit."  They  therefore  had  a 
discretion,  and  were  justified  in  laying  out  any  part  of  the  residue 
they  thought  fit  in  erecting  a  monument.  In  Cooke  v.  Farrand  (2), 
the  widow  had  the  power  to  will  any  part  or  proportion  of  the 
residue,  and  it  was  held  that  she  might  dispose  of  the  whole.  In 
Talbot  V.  Tipper  (s),  a  party  had  the  power  of  leasing  at  such  rent 
'*  as  he  should  think  fit :  "  it  was  held  that  he  might  make  a  lease 
without  reserving  any  rent. 

Mr.  Pemberton  Leigh,  in  reply  : 

If  this  were  a  residuary  gift  to  be  divided  between  three  persons 
as  the  executors  thought  fit,  a  distribution  excluding  one  could 
not  stand.  We  have  a  right  to  have  a  due  and  proper  part 
apportioned  to  the  second  of  two  purposes,  namely,  the  building 
the  organ  gallery,  (Sec,  and  if  there  be  any  difl&culty,  the  Master 
must  settle  the  proportions. 

As  to  the  annuity,  the  gift  to  Charles  Adnam  is  distinctly  for 
his  life.  The  payment  is  not  to  be  made  out  of  the  life  estate  of 
the  widow,  but  out  of  the  estate  of  the  trustees.  I  admit,  that  if 
the  gift  had  been  to  A.  for  life,  she  paying  thereout  an  annuity 
to  B.  for  his  life,  it  must  have  ceased  on  the  death  of  A. ;  but 
here  the  ^duration  of  the  estate  of  the  trustees  is  quite  sufficient  [  *357  ] 
to  pay  the  annuity  during  the  life  of  the  annuitant. 

(1)  23  E.  B.  21  (Jacob,  180).  (3)  Skinner,  427. 

(2)  7  Taunt.  122. 
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Tb-r. 


Adnam 

COL& 


The  Master  of  the  Bolls: 

This  will  is  very  inaccurately  expressed.  The  testator  directs 
the  whole  income  to  be  paid  to  his  wife  for  life,  subject  to  the 
payment  of  an  annuity  of  102.  to  Adnam  during  his  life  and  after 
his  decease  10/.  a  year  to  his  wife  for  life ;  after  the  death  of  the 
widow,  there  was  to  be  a  sale  of  part  of  the  property,  and  there  is 
a  disposition  of  the  residue,  and  amongst  other  gifts,  there  was  one 
of  the  dividends  of  1,0002.  stock  to  Adnam  for  life,  and  afterwards 
to  his  wife.  1  think,  taking  the  whole  together,  that  the  dividends 
on  the  stock  were  given  by  way  of  substitution  for  the  annuity  of 
101.  a  year,  and  that  the  annuity  has  ceased. 

As  to  the  other  point,  there  can  be  no  reasonable  doubt :  the 
testator  had  two  objects  in  view,  viz.  the  monument  and  the  organ 
gallery ;  both  were  to  be  considered  with  reference  to  the  amount 
of  the  residue.  He  intrusted,  to  a  certain  extent,  a  discretion  with 
the  trustees :  they  were  to  erect  such  a  monument  as  they  thought 
fit,  but  they  were  not  to  expend  on  one  object  whatever  they  thought 
fit,  without  regard  to  the  other  object.  The  testator  could  not  have 
meant  that. 

The  rules  of  law  do  not  permit  chattels  real  to  be  applied  to  one 
of  those  purposes,  1  must  so  declare,  and  refer  it  to  the  Master  to 
ascertain  in  what  proportion  the  residue  ought  to  be  divided 
between  these  two  objects. 


1843 
Jnly  22. 

BolU  Court. 

Lord 

Lanodale, 

M.R. 

[360] 


BENXETT   V.  MEREIMAX(l). 

(6  Beav.  360—367.) 

Under  a  bequest  to  a  widow  for  life,  and  afterwards  to  transfer  to  the 
testator's  children  then  living,  with  a  gift  to  the  issue  of  such  children  if 
dead,  the  issue  to  take  only  the  share  their  father  would  have  been  entitled 
to :  Held,  that  the  issue  took  by  substitution,  and  that  to  entitle  them  they 
must  survive  the  tenant  for  life. 

A  compromise  under  the  Coiu't,  held  not  to  exclude  a  point  of  construction 
not  then  under  consideration. 

The  testator  gave  his  real  and  personal  estate  to  trustees,  on 
trust  to  convert  and  invest,  and  pay  the  interest  to  his  wife  for  life. 
He  then  proceeded  in  the  following  words,  "and  from  and  after 
the  decease  of  my  said  dear  wife,  then  upon  trust,  to  pay,  assign. 


(1)  Martin  v.  Ilohjate  (186G)  L.  R.  1 
H.  L.  175,  35  L.  J.  Ch.  789,  was  very 
similar  to  this  case,  but  was  treated 


as  an  original  gift  to  the  issue, 
iueluding  those  who  predeceased  the 
tenant  for  life.— O.  A.  S. 
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transfer,  and  assure  unto  each  and  every  of  my  said  daughters  Bennett 
who  shall  at  that  time  remain  unmarried,  the  full  sum  of  1,000Z.  mebriman. 
sterling,  to  and  for  her  and  their  own  sole  and  separate  use  and 
benefit,  and  the  residue  of  the  said  principal  monies,  dividends, 
and  interest,  unto  and  amongst  all  and  every  my  said  children 
(including  my  said  son  William),  who  shall  then  be  living,  or  if 
dead  leaving  (i)  lawful  issue,  in  equal  shares  and  proportions  if 
more  than  one,  and  if  but  one,  then  to  such  only  child ;  the  share 
of  my  said  son  to  be  paid  or  assigned  and  transferred  to  him,  when 
he  shall  attain  his  said  age  of  twenty-one  years,  and  the  share 
or  shares  of  my  said  daughters,  as  and  when  she  or  they  shall 
respectively  attain  that  age  or  be  married ;  the  issue  of  any  of  my 
said  children  to  take  only  the  share  their  father  or  mother  would 
have  been  entitled  to,  and  if  such  issue  should  consist  of  more  than 
one  child,  to  take  the  share  of  their  father  or  mother  in  equal  pro- 
portions, and  if  but  one,  then  such  one  child  to  take  the  whole  of 
their  father's  or  mother's  share. 

"  Provided  always,  that  if  any  of  my  said  children  or  child  shall 
die  without  leaving  issue,  before  he,  she,  or  *they  shall  respectively  [  '361  ] 
have  attained  his,  her,  or  their  age  or  ages  of  twenty-one  years,  or 
without  having  been  married,  then  the  share  or  shares  of  him,  her, 
or  them  so  dying  shall,  from  time  to  time,  go,  accrue,  and  belong 
to  the  survivors  or  survivor  of  them,  and  be  paid  or  assigned  and 
transferred  to  him,  her,  or  them,  if  more  than  one,  equally,  at  such 
times  and  in  the  same  manner  as  is  hereinbefore  declared  touching 
their  original  share  or  shares." 

The  testator  died  in  1811.  Kezia,  one  of  his  daughters, 
married  in  1820,  and  died  in  1822,  leaving  one  child,  Kezia 
May  Bennett,  who  died  an  infant  in  1841,  without  having  been 
married. 

The  testator's  widow  died  in  1842. 

The  first  question  which  arose  on  this  petition,  was  whether  the 
legal  personal  representative  of  Eezia  May  Bennett  was  entitled 
to  a  share  in  the  testator's  residuary  estate. 

Another  question  arose  under  the  following  circumstances :  Suits 
having,  in  1818,  been  instituted  for  the  administration  of  the 
testator's  estate,  praying  accounts,  &c.,  and  that  the  rights  and 
interests  of  all  parties  in  the  estate  and  effects  of  the  testator  might 
be  ascertained  by  the  Court,  the  usual  decree  for  accounts  was  in 

(1)  On  production  of  the  oiigiiial  will  it  was  doubtful  whether  this  word 
was  **  having  ''or  "  leaving." 
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Bennett  1820  made,  but  it  was  not  prosecuted,  for  in  1826  it  was  referred 
Mebmman.  to  the  Master  to  consider  and  state  to  the  Court,  whether,  under 
the  circumstances  of  the  case,  it  would  be  for  the  benefit  of  the 
parties  beneficially  interested  in  the  estate  of  the  testator,  that  the 
said  suits  should  be  compromised,  upon  the  terms  and  conditions 
therein  mentioned. 
[  362  ]  The  Master,  by  his  report,  dated  the  24th  of  March,  1827,  after 

setting  forth  the  state  of  the  assets,  and  certain  irregular  dealings 
therewith,  certified,  that  he  was  of  opinion,  that  it  would  be  for  the 
benefit  of  the  parties,  that  the  before-mentioned  suits  should  be 
compromised  upon  the  terms  following,  that  is  to  say :  the  petitioners 
(the  children  of  one  of  the  testator's  daughters),  *'  being  considered 
to  be  entitled  to  one  third  part  of  the  estate  of  the  said  testator 
William  May,  in  the  stead  of  their  late  mother  Ann  Elizabeth 
Merriman  deceased ;  the  said  Kezia  May  Bennett,  as  being  con- 
sidered to  be  entitled  to  one  third  part  thereof,  in  the  stead  of  her 
late  mother  the  said  Kezia  Bennett  deceased;  and  the  petitioner 
Caroline  Davis  and  the  trustees  of  the  settlement  on  her  marriage 
with  William  Davis,  as  being  considered  to  be  entitled  to  one  third 
part  thereof,  that  the  suits  should  not  be  further  prosecuted  as  to 
the  accounts  and  inquiries  directed  by  the  decrees."  That  certain 
sums  of  stock  and  cash  in  the  report  mentioned  should  be  con- 
sidered as  forming  the  residue  of  the  testator's  estate;  that  the 
same,  subject  to  certain  costs,  should  be  considered  as  belonging 
to,  and  be  divided  between  and  amongst  the  several  parties  therein- 
before mentioned  in  equal  third  parts,  and  should,  upon  the  death 
of  the  testator's  widow,  be  carried  over  to  their  several  separate 
accounts;  and  that  the  interest  and  dividends  should  be  paid  to 
her  for  life. 

The  report  was  confirmed,  and  the  funds  were  carried  over  with 
directions  to  pay  the  dividends  to  the  widow  for  life,  "and  upon 
her  death,  any  person  or  persons  entitled  to  or  interested  in  the 
residue  of  the  said  testator's  estate,  were  to  be  at  liberty  to  apply 
to  the  Court  concerning  the  same  as  they  should  be  advised." 
[  363  J  A  petition  was  presented  upon  the  death  of  Mrs.  Bennett,  for 

payment  out  of  Court  of  the  fund. 

Mr,  Pemherton  Leigh  and  Mr.  Shebbeare,  in  support  of  the 
petition : 

There  are  two  questions,  fijrst,  as  to  the  construction  of  the  will ; 
and,  secondly,  as  to  the  effect  of  the  compromise.     On  the  first 
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point,  we  contend  that  the  representative  of  Kezia  May  Bennett  is  bbknett 
not  entitled  to  any  portion  of  the  fund,  she  not  having  survived  the  mebbimak. 
widow  of  the  testator ;  first,  because  those  only  could  take  to  whom 
transfer  and  payment  was  directed  to  be  made;  and,  secondly, 
because  the  gift  to  the  issue  of  the  children  was  by  way  of  substitu- 
tion, and,  therefore,  the  issue  could  only  take  in  the  same  event  in 
which  their  parents  could  take. 

The  children  were  to  be  ascertained  at  the  time  the  gift  was  to 
take  effect.  There  is  this  peculiarity  also  in  the  language  of  this 
willy  which  distinguishes  it  from  the  other  cases.  The  gift  is  in 
the  form  of  a  direction  to  transfer  to  persons  (i)  who  are  to  be  then 
in  existence,  and  these  words  alone  constitute  the  gift. 

The  compromise  does  not  affect  this  case,  as  the  point  was  never 
referred  to  or  brought  before  the  consideration  of  the  Master. 

Mr.  Kindersley  and  Mr,  H.  Williams,  for  the  representative  of 
Eezia  May  Bennett : 

The  compromise  entered  into  between  the  parties,  approved  of 
by  the  Master,  and  confirmed  by  the  Court,  has  determined  all 
questions  between  them.  *The  order  made  thereon  binds  even  the  [  '364  ] 
infants.  The  original  and  supplemental  bill  prayed  that  the  rights 
and  interests  of  all  parties  might  be  ascertained  ;  if  the  suits  had 
proceeded,  their  rights  would  have  been  determined,  but  they  were 
disposed  of  by  the  compromise. 

Secondly,  by  the  terms  of  the  will,  the  representative  of  K.  M. 
Bennett  is  entitled  to  share  in  the  fund. 

The  gift  is  to  the  children  of  the  children,  unaffected  by  any 
such  condition  as  that  of  surviving  the  widow,  the  Court  has  no 
authority  to  introduce  such  a  contingency.  If  there  had  been  a 
direct  gift,  it  could  not  be  contended  that  it  was  not  vested,  and 
there  being  a  mere  direction  to  transfer  makes  no  difference ;  it  is 
a  mere  modification  of  the  same  sort  of  gift.  The  issue  would 
mean  the  issue  living  at  the  death  of  the  parent,  and  not  of  the 
tenant  for  life  ;  and  if  the  construction  of  the  other  side  be  adopted, 
the  words  "  if  dead,  leaving  lawful  issue,"  must  be  rejected.  The 
testator's  daughter  Eezia  died,  leaving  issue,  and  the  only  con- 
dition was  performed.  The  language  which  requires  the  legatee 
to  be  alive  at  the  death  of  the  tenant  for  life,  applies  only  to  the 
children  of  the  testator. 

(1)  See  Jones  v.  Mach'hvainy  25  B.  B.  32  (1  Bubs.  223). 
R,B. — ^VOL.  LXIII.  8 
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Bennett  Mr.  P.  Leigh,  in  reply  : 

r, 

Mbreiman.        It  was  never  referred  to  the  Master  to  approve  of  a  contingent 
gift  being  converted  into  an  absolute  interest. 

[Gray  v.  Garman(i),  Tytherleigh  v.  Harbin  (2),  Christopherson 
V.  Ndylor{s)y  Butter  v.  Ommaney  (4i),  Waiigh  v.  Waugh{5),  Peel  v. 
Cathw  (6),  and  other  cases,  were  cited.] 

[  365  ]       The  Master  of  the  Bolls  : 

In  the  first  place,  it  does  not  appear  to  me,  that  the  orders  which 
were  made  for  the  purpose  of  compromising  the  former  suit,  do 
determine  this  question  in  any  way  whatever.  The  Court  sanctioned 
a  compromise,  and  Kezia  May  Bennett  was  to  be  considered  entitled 
to  one  third  part  of  the  estate  in  the  stead  of  her  late  mother 
deceased.  Was  she  to  be  entitled  to  it  absolutely,  by  arrangement 
between  the  parties,  and  independently  of  the  will,  or  as  a  legatee 
under  and  according  to  the  terms  of  the  will  ? 

If  this  question  had  been  raised  at  the  time,  and  upon  considera- 
tion of  the  matter,  and  on  looking  at  the  Master's  report,  the 
Court  had  determined  that  she  was  absolutely  entitled,  the  fund 
would,  without  doubt,  have  been  placed  to  her  account  absolutely. 
If,  on  the  other  hand,  the  Court  had  determined  that  it  was  con- 
tingent upon  her  living  at  the  death  of  the  tenant  for  life,  then  it 
would  have  been  carried  to  her  contingent  account.  I  therefore 
consider  this  question  to  be  open. 

I  do  not  delay  putting  a  construction  on  this  will,  for  I  think  I 
could  not  acquire  greater  certainty  by  further  consideration.  There 
is,  I  think,  great  inaccuracy  and  uncertainty  in  the  expressions. 
The  testator,  speaking  of  the  residue  which  he  had  given  to  the 
trustees,  says  this,  ''  upon  trust  to  pay,  assign,  transfer,"  &c.  '*  the 
residue  unto  and  amongst  all  and  every  my  said  children  who  shall 
[  *366  1  be  then  living."  That  *is  simple  enough ;  but  then  he  proceeds ''  or  if 
dead,  'leaving,'  or  *  having'  lawful  issue,  in  equal  shares  and  propor- 
tions, if  more  than  one,  and  if  but  one,  then  to  such  only  child." 

This  clause,  by  itself,  is  ambiguous ;  but  the  next  clause  shows 
clearly  that  he  meant  the  issue  to  take,  for  he  says  *'  the  issue  of 
any  of  my  said  children  to  take  only  the  share  their  father  or 

(1)  62  R  B.  107  (2  Hare,  268).        (4)  28  B.  B.  6  (4  Buss.  70). 

(2)  38  B.  B.  121  (6  Sim.  329).        (5)  39  B.  B.  129  (2  My.  &  K.  41). 

(3)  15  B.  B.  120  (1  Mer.  320).        (6)  47  B.  B.  263  (9  Sim.  372). 
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mother  would  have  been  entitled  to."     So  it  is  clear  he  intended      Bennett 
the  issue  were  to  take  under  the  former  clause  ;  he  assumes  that,    merriman. 
as  appears  from  that  which  follows  immediately  afterwards. 

Then  what  issue  were  to  take  ?  Clearly  the  issue  of  any  child 
of  his  own  who  might  be  dead  at  the  time  of  the  death  of  the  tenant 
for  life.  And  then  comes  the  question,  whether  the  issue  of  any 
daughter  living  at  the  time  of  her  death,  but  who  afterwards  died 
in  the  lifetime  of  the  tenant  for  life,  could  take.  That  is  the 
question  raised  on  the  present  occasion. 

Now  with  regard  to  the  general  rule  as  to  gifts  in  remainder, 
there  is  no  doubt.  The  question  is,  whether  the  peculiar  wording 
of  this  will  does  not  lead  to  a  different  construction.  I  conceive 
that  the  expression  in  the  first  part,  construed  by  the  last,  implies 
a  gift  to  the  children  who  should  be  living  at  the  time  of  the  death 
of  the  tenant  for  life,  and  to  the  issue  of  any  child  who  may  have 
previously  died,  such  issue  being  living  at  the  death  of  the  tenant 
for  life.  I  think  so,  because  the  words  which  follow  show  that  he 
clearly  intended  the  issue  to  take  by  substitution,  for  '*  the  issue  of 
any  of  his  said  children  are  to  take  only  the  share  their  father  or 
mother  would  have  been  entitled  to." 

The  gift  also  is  to  be  by  a  transfer  or  payment,  and  not  in  any  [  367  ] 
other  way;  the  transfer  or  payment  is  **  to  be  made  to  those 
children  of  the  testator  who  might  be  then  living,"  namely,  at 
the  time  of  the  death  of  the  widow.  The  issue  of  any  daughter  who 
might  have  previously  died,  is  to  take,  by  way  of  substitution,  "  the 
share  the  mother  would  have  been  entitled  to." 

The  words  "  transfer  and  pay  "  constitute  the  gift  both  to  the 
children  living  at  the  time  of  the  testator's  death,  and  to  the  issue. 
And  I  do  not  think  it  unworthy  of  consideration  here,  that  if  you 
construe  it  in  any  other  way,  you  apply  the  same  words  in  one 
case  to  the  class  of  children  living  at  the  death  of  the  tenant  for 
life,  and  in  the  other  case,  to  the  issue  not  only  who  were  then 
living,  but  who  had  previously  died. 

The  case  is  attended  with  considerable  doubt  and  difficulty ;  but 
on  the  whole,  it  appears  to  me,  upon  the  construction  of  the  words 
of  this  will,  that  the  gift  was  intended  to  be  for  the  benefit  of  those 
persons  only  who  were  living  at  the  death  of  the  tenant  for  life, 
and  the  whole  issue  of  one  of  the  children  of  the  testator  having 
died  in  the  lifetime  of  the  tenant  for  life,  I  think  that  the  other 
children  are  entitled. 

8—2 
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1848.  STOCKEN   V.   DAWSON. 

^^y^  S-  (6  Beav.  371—376 ;  S.  C.  affd.  17  L.  J.  Ch.  282.) 

IlolU  Court,  A  surviving  partner  being  the  executor  of  his  deceased  partner,  is  not 

Lord  entitled  to  an  allowance  for  carrying  on  the  business  after  his  partner's 

MR^'***  decease,  for  the  benefit  of  the  estate;  nor  is  an  executor  and  legatee  of 

J.  „«,  -1  the  surviving  partner. 

This  case  came  before  the  Court  upon  exceptions,  and  for 
further  directions. 

The  facts,  so  far  as  relates  to  the  point  intended  to  be  reported, 
are  sufficiently  stated  in  the  judgment  of  the  Court. 

Mr.  Pemberton  Lei^hy  Mr,  Turner,  Mr.  Wood,  Mr.  Kinderaley, 
Mr.  Ooodeve,  Mr,  Gordon,  and  Mr.  Prendergast,  for  the  several 
parties. 

Wedderhnrn  v.  Wedderhnrn  (i),  and  Broivn  v.  De  Tastet  (2)  were 
cited. 

July  SI.      The  Master  of  the  Bolls: 

In  and  before  the  month  of  May,  1820,  John  Stocken  and 
William  Stocken  carried  on  the  business  of  brewers,  in  partnership 
together.  John  Stocken,  being  entitled  to  some  real  estate,  and 
also  to  some  personal  estate,  besides  that  which  was  employed  in 
the  brewery,  died  on  the  31st  day  of  May,  1820,  having  made  a 
will,  dated  the  6th  of  July,  1818,  whereby,  after  devising  as  therein 
mentioned  to  his  son  James  Julius  Stocken  (the  plaintiff),  and  his 
daughter  Maria  Mattam  (a  defendant),  and  reciting,  that  he  was 
jointly  with  his  brother  William  Stocken  possessed  of  or  entitled 
to  certain  property,  including  the  brewhouse,  garden,  cooperage, 

[  *372  ]  *maItlofts,  and  appurtenances  then  used  and  occupied  by  himself 
and  his  said  brother,  he  devised  his  undivided  moiety  thereof  to 
William  Stocken,  Thomas  Carlton  and  Benjamin  Dawson,  in  trust 
to  receive  the  rents,  and  apply  the  same  towards  the  support  of  his 
son  and  daughter  during  their  minorities;  and  when  the  youngest 
of  them  come  of  age,  he  devised  the  same  to  them  in  equal  shares. 
He  directed,  that  within  a  reasonable  time  after  his  death,  his 
share  in  the  brewery  and  the  good-will  thereof,  and  the  stock  and 
things  used  therein,  should  be  valued  and  ascertained,  and  should 
be  offered  for  sale  to  his  brother  William,  on  fair  and  reasonable 

(1)  44  lU  E.  331  (2  Keen,  722).  (2)  23  R  B.  59  (Jacob,  284). 
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terms.  And  that  he,  if  he  should  consent  to  purchase  the  same,  Stocken 
should  be  put  in  possession  thereof,  on  his  paying  or  giving  dawson 
security  to  the  testator's  executors  for  payment  of  the  value,  at 
such  reasonable  times  as  they  should  think  proper ;  and  that  the 
monies  arising  therefrom,  and  from  the  joint  debts  due  to  the 
brewery  partnership,  when  got  in,  should  fall  into  the  residue  of 
bis  personal  estate.  And  he  directed,  that  if  his  brother  William 
should  take  his  moiety  of  the  brewery,  stock  and  appurtenances,  he 
should  have  the  option  of  purchasing  any  part  of  the  testator's 
moiety  of  the  copyhold  premises  in  the  will  mentioned  ;  but  if  his 
said  brother  should  decline  to  take  and  purchase  his  moiety  in  the 
brewery  «Scc.,  he  directed  that  it  should  continue  and  be  carried  on 
in  the  same  manner  in  which  it  then  was,  for  the  better  mainten*- 
ance  and  support  of  his  wife  and  children.  And  he  gave  the 
residue  of  his  estate  equally  between  his  children  on  their  attaining 
twenty-one  years  of  age  ;  and  appointed  William  Stocken,  Thomas 
Carlton  and  Benjamin  Dawson,  executors  of  his  will,  and  trustees 
for  the  purposes  thereof. 

In  the  month  of  October,  1820,  the  will  and  a  codicil  thereto 
were  proved  by  William  Stocken  and  Benjamin  *Dawson.  Iq  the  [  •sts  ] 
preceding  months  of  June  and  August,  a  valuation  of  the  brewery 
and  part  of  the  property  connected  therewith  was  made,  with  a 
view  to  the  purchase  thereof  by  William  Stocken ;  and  the  rest  of 
the  property  connected  with  the  brewery  being  afterwards  valued 
in  February,  1822,  the  whole  was  stated  to  amount  to  the  sum  of 
6,4292.  17«.,  from  which  being  deducted  the  debts  of  the  concern 
and  other  sums,  the  testator's  moiety  of  the  remainder  was  stated 
to  be  2,413/.  48.  d^d. 

The  business  was,  after  the  death  of  John  Stocken,  carried  on  by 
William  Stocken,  up  to  the  time  of  his  own  death.  He  appears 
to  have  considered  himself  absolute  owner  of  the  business  and 
property,  under  the  leave  to  purchase  givea  by  the  will  and  upon 
the  valuations  which  had  been  made.  He  died  on  the  23rd  day 
of  February,  1824,  having  first  made  a  will,  dated  the  1st  of 
November,  1823,  whereby  he  gave  to  his  son,  the  defendant  Oliver 
Thomas  Joseph  Stocken,  all  his  interest  in  the  brewery  and  in  the 
freehold,  copyhold,  and  leasehold  premises  in  which  the  same  was 
carried  on,  and  whereby  he  appointed  Oliver  Thomas  Joseph 
Stocken,  James  King  and  Benjamin  Dawson  executors  thereof. 

The  executors  of  William  Stocken  having  proved  his  will,  they, 
or  Oliver  Thomas  Joseph  Stocken  with  their  assent,  took  possession 
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Stockbn  of  the  brewery,  and  he,  conceiving  himself  to  be  owner  under  his 
daw'son.  father's  will,  carried  on  the  business  thereof  as  he  thought  for  his 
own  benefit. 

It  was  alleged  on  the  part  of  the  plaintiff  during  his  minority, 
that  either  no  such  valuations  as  were  stated  to  have  been  made 
by  William  Stocken  had  in  fact  been  made,  or  that  if  made,  the 
same  were  inaccurate  and  improper ;  and  on  the  13th  of  January, 
1827,  the  bill  was  filed  by  the  plaintiff  then  an  infant,  by  his  next 
[  *374]  friend,  *against  Benjamin  Dawson,  the  surviving  executor  of  John 
Stocken,  and  one  of  the  executors  of  William  Stocken,  Oliver 
Thomas  Joseph  Stocken  and  James  King,  the  two  other  executors 
of  Wniiam  Stocken,  and  Peter  Mattam,  and  Maria  his  wife,  who 
was  one  of  the  residuary  legatees  of  John  Stocken :  and  the  bill, 
alleging  that  William  Stocken  had  not  become  the  owner  of 
the  brewery  and  property  connected  therewith,  prayed  the  usual 
accounts  of  the  personal  and  real  estates  of  John  Stocken,  and  also 
an  account  of  the  profits  of  the  brewery  which  accrued  from  the 
death  of  John  Stocken  to  the  death  of  William,  and  what  was  due 
from  Dawson  and  the  executors  of  William  in  respect  thereof. 
The  bill  also  prayed  an  account  of  the  debts,  funeral  and  testa- 
mentary expenses  and  legacies  of  John  Stocken,  and  that  the  clear 
residue  of  his  estate  might  be  ascertained,  and  the  plaintiff's 
interest  therein  secured  for  his  benefit,  and  that  the  trade  and 
business  and  the  goodwill  thereof  might  be  sold,  and  one  moiety 
thereof  secured  for  the  plaintiff,  and  for  a  receiver. 

The  cause  came  on  to  be  heard  in  the  month  of  November,  1880, 
and  by  the  decree  then  made,  after  referring  it  to  the  Master  to 
take  the  usual  accounts  of  the  real  and  personal  estates  of  John 
Stocken,  it  was  declared,  that  the  interest  of  John  Stocken  in  the 
brewery  was  not  affected  by  the  valuation  and  purchase  in  the 
pleadings  mentioned.  And  it  was  referred  to  the  Master  to  take 
an  account  of  the  profits  of  the  brewery,  which  accrued  due  since 
the  death  of  John  Stocken  up  to  the  death  of  William  Stocken, 
and  of  the  profits  accruing  therefrom  from  the  time  of  the  death 
of  William  Stocken,  come  to  the  hands  of  Benjamin  Dawson  and 
William  Stocken  in  his  lifetime,  or  either  of  them,  or  to  the 
hands  of  Benjamin  Dawson,  Oliver  Thomas  Joseph  Stocken  and 
[  *^75  J  James  King  since  the  death  of  William  Stocken  ;  and  *the  Master, 
in  taking  the  accounts,  was  to  make  unto  the  parties  all  just 
allowances. 

The  cause  was  reheard  before  the  Lords  Commissioners  on  the 
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24th  of  August,  1835,  and  an  error  was  corrected,  but  in  substance      Stocked 
the  decree  was  confirmed.  Dawson. 

The  plaintiff's  second  exception  complains  of  the  allowance  of 
two  sums  of  lOOZ.  28.  9d.  and  of  152.  15s.  for  payment  made  in 
respect  of  valuations  of  the  partnership  property  made  in  the 
months  of  April  and  June,  1822;  and  as  it  appears  to  me  that 
these  valuations  were  made  with  a  view  to  the  purchase  of  the 
partnership  stock  by  William  Stocken,  which  purchase  has  been 
set  aside,  1  think  that  the  expense  of  the  valuation  should  not  be 
charged  against  the  estate  of  John  Stocken,  and  consequently  that 
the  plaintiff's  second  exception  should  be  allowed. 

The  fourth  exception  must,  I  think,  also  be  allowed,  as  it  does 
not  appear  that  the  valuation  therein  mentioned  and  charged  for 
was  an  expense  properly  incurred  in  carrying  on  the  brewery 
business.  If  it  had  appeared,  as  was  suggested,  that  any  of  the 
valuations  mentioned  in  the  second  and  fourth  exceptions  had 
been  made  under  the  directions  of  William  Stocken  in  the  proper 
discharge  of  his  duty  as  executor  of  John,  the  expense  ought  to  have 
been  allowed. 

The  eleventh  and  twelfth  raise,  and  depend  upon,  the  question 
whether  William  and  Oliver  were  entitled  to  allowances  for  their 
trouble  in  carrying  on  the  business. 

As  to  the  allowance,  John  and  William  Stocken  were  partners  in 
trade,  carrying  on  business,  in  which  they  were  equally  interested, 
without  articles.  William  Stocken  *survived,  and  carried  on  the  [  *376  ] 
trade.  The  will  of  John  Stocken  enabled  him  to  purchase  John's 
share  of  the  business,  and  he  intended  to  do  so,  but  the  decree 
declares,  that  the  interest  of  John  is  not  affected  by  the  valuation 
and  purchase  of  William,  so  that  we  must  see  what  was  to  be  done 
in  the  absence  of  a  purchase  by  William,  and  the  will  of  John 
directs  that  if  William  declines  to  purchase,  the  brewery  shall  con- 
tinue and  be  carried  on  in  the  same  manner  it  then  was,  for  the 
better  maintenance  and  support  of  the  testator's  wife  and  children. 
This  case  appears  to  me  to  fall  directly  under  the  authority  of 
Burden  v.  Burden  (i) ;  and  I  am  therefore  of  opinion,  that  William 
Stocken  was  not  entitled  to  the  allowance  claimed  for  his  trouble ; 
and  I  think  that  Oliver  who  succeeded  to  the  management  of  the 
business,  as  the  legatee  and  an  executor  of  William,  can  be  in  no 
better  situation,  and  I  therefore  disallow  these  exceptions. 

(1)  12  R.  R.  210  (1  V.  &  B.  170). 
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SPALDING  V.  EUDING(l). 

(6  Beav.  376—381  ;  S.  C.  12  L.  J.  Ch.  503;  affd.  on  appeal,  15  L.  J.  Ch.  374.) 

In  equity,  a  transfer  of  goods  for  Taluable  consideration  by  a  consignee 
for  a  limited  purpose,  does  not  destroy  the  consignor's  right  of  stoppage  in 
tranaitUy  ultra  the  particular  lien  of  the  transferee. 

A.  consigned  goods  of  the  value  of  1,800/.  to  B.,  who  transferred  the  bill 
of  lading  to  C.  to  secure  1,000/.  B.  haying  become  bankrupt,  0.,  as  B.'s 
factor,  claimed,  as  against  A.'s  title  to  stop  in  transitu ,  a  right  to  retain  the 
whole  in  satisfaction  of  a  general  balance  due  to  him  from  B. :  Ileld,  first, 
that  he  was  not  entitled  beyond  the  1,000/.;  and,  secondly,  that  A.'s 
remedy  against  C.  for  the  surplus,  was  in  equity. 

Thb  plaintiffs  ^ere  merchants  residing  at  Stralsund;  on  the 
17th  of  May,  1841,  their  agent  Mr.  Schleicher,  on  their  behalf, 
sold  to  James  Williams  Thomas  a  quantity  of  wheat,  at  35^.  per 
quarter  free  on  board,  the  shipment  to  be  made  forthwith  to 
London,  at  the  current  rate  of  freight,  and  the  amount  to  be 
^drawn  for  on  Thomas  at  three  months'  date,  payable  in  London, 
on  handing  invoice  and  bill  of  lading. 

The  plaintiffs  accordingly,  on  the  Ist  of  June,  1841,  shipped  at 
Stralsund,  by  the  ship  Ceres  714  quarters  of  wheat ;  a  bill  of  lading 
was  signed  by  Zillmer  the  master  of  the  ship  in  the  usual  form, 
and  the  plaintiffs,  having  made  out  and  signed  an  invoice  of  the 
wheat,  sent  the  same  with  the  bill  of  lading  to  Thomas,  and,  at 
the  same  time,  drew  upon  him  three  bills  for  the  amount  in  the 
whole  of  1,2642.  2«. ;  and  by  letter  requested  Thomas  to  protect 
those  bills. 

Thomas  received  the  bill  of  lading  and  invoice  on  the  8th  of 
June,  1841,  and  he  thereupon  requested  Buding  to  accept  for  him 
a  bill  of  exchange  for  1,000Z.,  payable  at  three  months  after  date, 
which  Buding  agreed  to  do,  on  receiving  from  Thomas  a  memorandum 
or  letter  signed  by  Thomas  to  this  effect : 

"London,  9th  June,  1841. 
"  Messrs.  J.  C.  Buding  &  Son. 

*'  Gentlemen, — In  consideration  of  your  having  this  day  accepted 
my  draft  on  you  at  three  months'  date  for  l,000i.  on  a  cargo  of  wheat 
(viz.,  3,825  scheffels),  from  Stralsund  per  the  Ceres,  J.  H.  Zillmer, 
of  which  I  have  handed  you  the  policy  of  insurance  for  1,600Z.  and 
a  bill  of  lading,  I  authorise  you  to  dispose  of  the  same  on  my 

(1)  Sewell  V.  Burdick  (1884)  10  App.  573,  52  L.  J.  Ch.  167,  47  L.  T.  454; 
Ca.  74,  85,  54  L.  J.  a  B.  126,  54  L.  T.  Ex  parte  Qolding,  Davis  &  Co.  (1880) 
445 ;   Kemp  v.  Falk  (1882)  7  App.  Ca.      13  Ch.  D.  628. 
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account,  subject  to  your  usual  commission  and  charges,  before  such     Spalding 
bill  becomes  due ;  or,  1  undertake  to  provide  you  with  cash  to  the      ruding. 
amount  of  your  advance,  should  1  wish  you  to  hold  it  beyond  that 
time. 

"  James  W.  Thomas." 

On  the  1st  of  July,  1841,  the  ship  Ceres ,  with  the  wheat  on 
board,  arrived  in  the  port  of  London.  About  *this  time,  Mr.  [  *378  ] 
Thomas  stopped  payment.  On  the  2nd  of  July,  Schleicher,  the 
agent  of  the  plaintiffs,  gave  a  verbal  notice,  and  on  the  3rd  of  July, 
a  written  notice  to  Zillmer  the  master  of  the  Ceres,  not  to  part 
with  the  wheat,  without  the  orders  of  the  plaintiffs.  On  the  5th  of 
July,  a  Jiat  of  bankruptcy  was  issued  against  Thomas,  and  on  the 
same  day  Schleicher  again  gave  notice  to  the  master  not  to  part 
with  the  wheat,  but  being  then  informed  that  the  bill  of  lading  had 
been  indorsed  and  delivered  to  Buding  as  a  security  for  monies 
lent,  he  permitted  the  wheat  to  be  delivered  to  Buding,  but  on  the 
same  day  gave  him  notice,  that  the  plaintiffs  claimed  to  be  entitled 
to  the  wheat  and  the  proceeds  thereof,  and  did  not,  by  removing 
the  stop  placed  upon  the  delivery  to  Buding,  abandon  their  claim, 
and  that  in  case  Buding  should  be  entitled  by  law  to  any  part 
of  such  proceeds,  the  plaintiffs  claimed  the  balance  which  should 
remain,  after  satisfying  such  claim,  if  any,  as  Buding  might  by  law 
have. 

Ruding  claimed  to  be  entitled  to  apply  the  proceeds  of  the  wheat, 
not  only  in  payment  of  the  1,000Z.  bill  which  he  had  accepted,  and 
the  freight  and  other  charges  of  the  shipment,  but  also  in  satis- 
faction of  the  balance  of  a  general  account  which  he  alleged  to  be 
sabsisting  between  himself  and  Thomas.  Under  these  circumstances, 
the  plaintiffs  offered  to  pay  him  1,200Z.  in  satisfaction  of  his  accept- 
ance and  the  charges  on  the  wheat,  and  requested  to  have  the 
wheat  thereupon  delivered  to  them.  This  was  on  the  28rd  of  July. 
Mr.  Buding  refused  to  accept  the  money  offered  to  him,  or  to  deliver 
op  the  wheat,  and  he  afterwards,  on  the  21st  of  August,  1841,  sold 
it  for  l,822f.,  which  he  retained  to  his  own  use.  Having  subse- 
quently, in  December,  1841,  declined  to  acknowledge  that  the 
plaintiffs  had  any  claim  whatever,  this  bill  was  filed  on  the  31st  of 
December,  1841. 

The  bill  prayed,  that  an  account  might  be  taken  of  the  monies       [  379  ] 
which  had  come  to  the  hands  of  the  defendant  Buding,  in  respect 
of  the  wheat,  and  also  of  the  monies  due  to  the  same  defendant  on 
the  security  of  the  bill  of  lading.     That  the  defendant  might  be 
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Spaldiko     allowed  such  last  mentionod  monies,  and  might  pay  to  the  plaintiffs 
RuDiKo.      the  balance  of  the  monies  arising  from  the  wheat. 

Mr.  Pemherton  Leigh  and  Mr.  Wood,  for  the  plaintiffs. 
Mr.  G.  Turner  and  Mr.  Fisher,  for  the  defendant  Buding. 
Mr.  Bichncr,  for  the  assignees  of  Thomas. 
[In  re  Westzinthm  (i)  and  other  cases  were  cited.] 

July  8.       The  Master  of  the  Bolls  : 

[  380  ]  I  apprehend  it  to  be  clear,  that  the  indorsement  and  delivery  of 

the  bill  of  lading  by  Thomas  the  consignee  to  Buding,  for  valuable 
consideration,  gave  to  Buding  the  legal  right  to  the  delivery  and 
possession  of  the  goods.  That  right  is  not  disputed  by  this  bill, 
but  the  plaintiffs  insist,  that  under  the  contract  subsisting  between 
Thomas  and  Buding,  the  right  to  the  possession  of  the  goods  was 
vested  in  Buding,  only  as  a  security  for  the  repayment  to  him  of 
his  advance  and  charges,  and  that  subject  to  that  security,  the 
plaintiffs,  in  the  consideration  of  a  court  of  equity,  retained  their 
right  to  a  stoppage  in  transitu  against  the  assignee  or  indorsee  of 
the  bill  of  lading ;  it  appears  that  in  the  case  of  Westzinthus  (i)  the 
Court  of  Queen's  Bench  held,  that  in  such  a  case,  a  court  of  equity 
would  hold  such  a  transfer  to  be  a  pledge  or  mortgage  only,  and 
that  the  attempt  to  stop  ni  transitu  gave  a  right  to  the  goods,  in 
equity,  subject  only  to  the  lien  for  the  advance. 

The  propriety  of  that  opinion  was  questioned,  but,  as  it  appears 
to  me,  without  sufficient  reason.  As  against  Thomas,  I  think  that 
the  plaintiffs  had  a  right  to  stop  the  goods  in  transitu ;  and,  although 
the  legal  right  to  the  goods  was  transferred  with  the  bill  of  lading, 
yet  I  think,  that  in  equity,  the  transfer  took  effect  only  to  the  extent 
of  the  consideration  paid  by  the  transferee,  leaving  in  the  plaintiffs 
an  equitable  interest  in  the  surplus  value. 

In  the  argument  for  the  defendants  it  was  urged,  that  they,  in 
the  character  of  factors  for  Thomas,  had  an  interest  of  their  own 
[  *38i  ]  to  retain  the  surplus  value  in  ^satisfaction  of  a  balance  due  to  them 
from  Thomas;  and,  secondly,  that  any  interest  of  the  plaintiffs, 
though  of  an  equitable  nature,  might  be  made  available  in  an 
action  to  be  brought  by  them  against  the  defendants  in  this  cause ; 
but  the  goods  came  to  the  hands  of  Buding  under  a  special  con- 
tract, interfering  with  any  general  right  which  he  might  have  as 
(1)  39  E.  E.  665  (o  B.  &  Ad,  817). 
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factor ;  and,  even  if  the  defendants  were  entitled  to  be  considered 
as  factors  of  Thomas,  having  a  balance  due  to  them,  it  does  not 
appear  to  me,  that,  as  against  the  plaintiffs  the  owners  and  shippers 
of  the  goods  entitled  to  stop  in  transitu,  they  could,  by  virtue  of  the 
bill  of  lading,  have  a  right  to  retain  more  than  the  consideration 
they  paid  for  the  advantage  which  the  bill  of  lading  gave  them ; 
and  as  to  the  action,  the  legal  right  to  the  goods  being  clearly  in  the 
defendants,  it  does  not  appear  to  me  that  the  plaintiffs  could  have 
obtained,  at  law,  that  relief  which  I  think  them  entitled  to  here. 

I  am  therefore  of  opinion  that  the  plaintiffs  are  entitled  to  the 
decree  which  is  asked  by  the  bill,  and  that  an  account  must  be 
taken  of  the  monies  received  by  the  defendants  in  respect  of  the 
wheat  in  question,  and  of  the  monies  due  to  the  defendants  on  the 
security  of  the  bill  of  lading,  and  that  the  balance  may  be  ascertained 
and  paid  to  the  plaintiffs  by  the  defendants. 

[This  decision  was  affirmed  by  the  Lord  Chancellor,  July  6, 
1846 ;  see  15  L.  J.  Ch.  874.] 


Spalding 

RUDINO. 


The  ATTOENEY-GENERAL  v.   The  DRAPERS' 
COMPANY. 

(Howell's  Charity.) 
(6  Beav.  382—390 ;  S.  C.  12  L.  J.  Ch.  421 ;  8  Jur.  1060.) 

A  bequest  was  made  to  a  corporation,  in  terms  which  devoted  the  whole 
improved  income  to  a  charity.  In  1559,  the  corporation  by  their  answer  in 
a  suit,  offered  to  apply  the  whole  income  to  the  charity.  The  decree 
directed  the  distribution  of  the  whole  existing  income,  and  provided  that  in 
case  of  an  increase,  the  objects  should  receive  an  increase  limited  to  16/., 
but  it  made  no  disposition  of  any  surplus :  Held,  that  under  this  decree  the 
corporation  was  not,  by  implication,  entitled  to  such  surplus. 

Generally,  a  charitable  gift  must  be  accepted  according  to  the  declared 
intention  of  the  giver ;  but  a  corporation  not  being  bound  to  accept  an 
accession  to  its  foundation,  may  consent  to  receive  it  with  qualifications, 
which  may  be  collected  either  from  documents,  or  constant  usage  adopted 
at  the  time  and  persevered  in  downwards. 

In  charity  informations,  the  accoimt  is  sometimes  carried  back  to  the 
date  of  the  report  of  the  Charity  Commissioners,  sometimes  it  is  directed 
from  the  filing  the  information,  and  sometimes  from  the  decree,  according 
to  the  circumstances  of  each  case. 

This  was  an  information  filed  by  the  Attorney-General,  on  the 
certificate  of  the  Charity  Commission,  under  the  following 
drcumstances : 

The  testator  Thomas  Howell  being  resident  at  Seville,  made  his 


1843. 
May  5. 
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Lord 
Lanodale, 
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[382] 


124  1843.     CH.     6  BEAV.  382—383.  [b.r. 

A.-G.  will  in  1540,  whereby  he  bequeathed  in  the  words  following : 
Thb  "Item,  I  comaund  myne  executours,  that  I  leve  in  Syvell  that 
Company,  incontynent  after  my  deathe,  doo  send  to  the  citie  of  London, 
12,000  duckats  of  golde  by  billes  of  Cambio,  for  to  delyver  to  the 
house  called  the  Drapers'  Hall,  to  delyver  theyme  to  the  wardeynes 
thereof,  and  the  saide  wardeynes  as  sone  as  they  have  received  the 
same  12,000  duckats,  to  bye  therewith  400  duckats  of  rent  yerely 
for  ever  more,  in  possession  for  ever  more.  And  it  is  my  will  that 
the  saide  400  duckats  be  disposed  vnto  foure  maidens,  being  orphans, 
next  of  my  kynne  and  of  bludde,  to  theire  marriage,  if  they  can  be 
founde,  every  one  of  theyme  to  have  100  duckats;  and  if  they 
cannot  be  founde  of  my  lynnage,  then  to  be  geven  to  other  foure 
maydens,  though  that  they  be  not  of  my  lynnage,  so  that  they 
be  orphanes  honnest  and  of  good  fame,  and  every  of  theyme 
[  •383  ]  100  duckats,  and  so  every  yere,  for  to  marry  foure  maydens  *for 
ever.  And  if  the  saide  12,000  duckats  will  bye  more  lande,  then 
the  saide  12,000  duckats  to  be  spent  to  the  marriage  of  maydens, 
being  orphanes,  increasing  the  foure  maydens  aforesaide,  as  shall 
seme  by  the  discretion  aforesaide  of  the  master  and  wardeynes  of 
the  saide  house  of  Drapers'  Hall,  and  that  this  memoria  to  remayne 
in  writing,  in  the  booke  of  memoryes  in  the  saide  howse,  in  suche 
manner  as  it  shall  at  no  tyme  be  undon  for  ever." 

The  sum  of  8,720  ducats  only  was  transmitted  to  the  Drapers' 
Company. 

In  1543,  the  Drapers'  Company  purchased  from  Henry  VIII. 
some  property  in  the  city  of  London,  which  had  been  forfeited  by 
the  attainder  of  Cromwell,  Earl  of  Essex,  which  was  conveyed  to 
them ;  and  the  Company  covenanted  with  the  King  to  distribute 
the  clear  rents  ''  to  and  for  the  marriage  of  poor  maidens,  being 
orphans." 

About  1559,  a  suit  was  instituted  in  this  Court  (i)  by  certain 
female  orphans,  alleged  kinswomen  of  the  testator,  stating  that  the 
defendants  had  purchased  lands  of  the  yearly  rent  of  105/.,  but  had 
disposed  of  the  residue  of  the  said  bequest  to  their  own  benefit,  and 
claiming  the  benefit  of  the  said  charity.  The  Drapers'  Company, 
by  their  answer  in  that  suit,  admitted  that  the  rent  of  the  premises 
purchased  with  the  charity  funds  amounted  to  105{.  a  year,  but 
said  that  SOL  a  year  was  expended  in  the  reparations ;  and  they 
stated  ''that  they  always  intended,  and  still  did  intend,  God  willing, 
as  near  as  they  could,  to  perform  the  said  will  and  testament  of  the 

(I)  Crysly  v.  CAcfter. 
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said  Thomas  Hoell,  with  as  much  of  the  rents  of  the  premises  as         A.-G. 
shonld  come  clearly  to  their  *hands,  over  and  above  all  charges,  if         the 
they  were  ascertained,  or  hereafter  should  be  ascertained,  what     q^^^^ 
maidens  or  orphans  of  his  kin  or  lineage  ought  of  right  to  have       [  •384  ] 
the  same  legacies  according  unto  his  will,  which  thereunto  they 
could  not  perfectly  attain  to  know." 

By  the  decree  in  that  suit,  it  was  ordered  that  84Z.  a  year  should 
be  paid  '*  out  of  the  rents  and  revenues  "  by  the  Company  amongst 
four  orphans,  21Z.  to  each ;  and  it  was  provided  that  if  the  premises 
should  be  decayed  by  casualty  by  fire,  so  that  the  84Z.  could  not  be 
levied,  the  Company  should  be  charged  with  an  apportioned  part 
only ;  and  it  was  further  provided,  that  if  the  property  should  be 
improved,  above  8il.  payable  to  the  orphans  and  21{.  allowed  to 
the  Company  for  their  ordinary  and  extraordinary  charges,  that 
then  the  same  improvement,  over  and  above  the  sums  of  84Z.  and 
211. ,  should  be  equally  divided  and  paid,  yearly,  to  the  said  four 
orphans,  portion  and  portion  like,  in  form  thereinbefore  recited ; 
forseing  always,  that  the  same  improvement  yearly  to  be  divided 
to  the  said  four  orphans  did  not  exceed  the  value  of  16Z.  by  the  year. 
And  it  was  provided,  that  if  the  Company  should  receive  the 
remaining  8,280  ducats,  or  such  portion  as  would  purchase  an 
increase  of  lands,  &c.  to  the  yearly  value  of  162.,  then  the  Company 
should  pay  the  four  orphans  so  much  as  the  increased  rent  should 
amount  to,  ''forseing  that  in  the  whole  the  said  orphans  should  not 
be  paid  above  the  yearly  sum  of  1002." 

The  property  now  consisted  of  the  hall  of  the  Drapers'  Company, 
and  other  premises  producing  more  than  2,0002.  a  year.  The 
Company  paid  842.  a  year  to  the  maiden  orphans,  and  carried  the 
residue  to  the  account  of  the  Company's  income,  but  they  expended 
a  considerable  part  of  their  general  income  in  charitable  purposes. 

The  information  insisted,  that  the  Company  were  bound  to  apply       [  385  ] 
the  whole  income  towards  the  purposes  of  the  charity. 

The  Company,  by  their  answer,  relied  on  the  former  decree,  and 
submitted,  whether  they  were  entitled  to  appropriate  the  surplus 
income  to  their  own  use ;  however,  they  said,  that  it  had  always 
been  considered  by  the  Company,  that,  fulfilling  the  requisitions  of 
the  former  decree,  which  they  were  willing  to  do,  they  were  entitled 
to  the  property,  and  were  freed  from  all  further  demands. 

The  Solkitor-Oeneral,  Mr.  Pemberton  Leigh  and  Mr.  Blunt,  in 
support  of  the  information,  contended  that,  under  the  terms  of  the 
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A.-G.        will,  no  benefit  was  given  to  the  defendants.     That,  both  by  their 

The        covenant  with  King  Henry  the  Eighth,  and  their  answer  in  the 

Company.     '0^^™^^  suit,  they  were  bound  to  apply  the  whole  income  to  the 

charitable  objects.    That  the  decree  did  not  give  to  them  any  interest 

in  the  surplus,  and  that  if  it  did,  still  that  the  decree  was  not  binding 

on  the  Attorney-General,  he  not  having  been  a  party  to  the  suit. 

Sir  Thomas  Wilde,  Mr.  Kindersley,  and  Mr.  Lloyd,  contra, 
insisted,  that  under  the  decree  the  benefits  to  be  taken  by  the 
objects  of  the  charity  was  expressly  limited  to  lOOZ.  a  year,  and 
that,  by  implication,  the  Company  was  to  receive  the  surplus. 
That  every  presumption  ought,  at  this  distance  of  time,  to  be  made 
in  favour  of  the  defendants,  who  were  shown,  by  constant  usage,  to 
be  entitled  to  the  surplus  ;  and  that,  as  the  gift  was  to  a  class  of 
relatives  of  the  testator,  it  was  not  necessary  that  the  Attorney- 
General  should  be  made  a  party  to  the  former  suit. 
[  386  ]  The  Attorney-General  v.  The  Coopers'  Company  (i),  was  cited. 

The  Master  op  the  Eolls: 

It  appears  perfectly  clear,  from  the  terms  of  the  will,  that  the 
testator  intended  that  the  whole  of  the  rent  of  the  purchased  property 
should  be  applied  to  the  purpose  indicated  by  him ;  and  subsequently 
on  the  occasion  of  the  purchase,  when  the  Company  obtained  the 
grant  from  the  Crown,  they  expressly  covenanted,  that  the  whole 
rents  should  be  so  applied. 

In  the  answer  of  the  defendants  in  the  former  suit,  there  is  a 
passage  which  is  of  the  utmost  importance  in  this  case,  not  only  as 
showing  their  view  of  the  uses  to  which  they  were  bound  to  apply 
the  gift  they  had  accepted,  but  also  for  the  purpose  of  ascertaining 
the  questions  raised  in  that  case,  and  what  was  then  decided  by  the 
Court.  It  is  also  of  some  importance,  as  showing  in  what  way  the 
gift  was  accepted,  because  there  have  been  instances,  in  which  the 
Court  has  held,  that,  from  contemporaneous  transactions,  you  may 
infer  the  nature  and  extent  of  the  trust  assumed  by  the  persons 
who  accepted  a  gift.  No  doubt,  generally  speaking,  a  gift  must  be 
accepted  according  to  the  intention  of  the  giver  as  declared  at  the 
time,  but  where  the  object  is  to  make  a  corporation  undertake  the 
management  of  a  trust,  then,  as  was  stated  by  Lord  Eldon  in 
The  Catherine  Hall  case  (2),  the  college,  being  under  no  obligation 

(1)  52  R.  R  8  (3  Beav.  29).  see    The    Attorney-General    v.     Caius 

(2)  23  R  R.  92  (Jacob,  381) ;  and      CoUeye,  44  R  R.  212  (2  Keen,  150). 
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whatever  to  accept  an  accession  to  its  foundation,  may  only  consent        A.-G. 
to  receive  an  increase  subject  to  certain  qualifications,  which  the  Court         the 
may  collect  from  the  transactions  that  took  place  at  the  time,  as     compant. 
evidenced  by  documents,  or  as  ^proved  by  a  constant  usage  adopted       [  *387  ] 
at  the  time,  and  persevered  in  downwards.     This  is  not  a  case 
precisely  of  that  sort,  but  here  we  have  the  defendants  declaring, 
by  their  answer,  '*  that  they  always  intended,  and  still  do  intend, 
God  willing,  as  near  as  they  could,  to  perform  the  will  and  testament 
of  Thomas  Howell,  with  as  much  of  the  rents  of  the  premises  as 
shall  come  clearly  to  their  hands." 

It  is  to  be  observed,  that  at  this  time,  the  rents,  being  1052., 
were  unequal  to  answer  the  full  purpose  of  the  founder.  The  decree 
approves  of  a  scheme  by  which  the  whole  was  disposed  of.  It  gives 
21L  for  the  reparation  and  maintaining  the  property,  and  841.  for 
the  portions  to  be  given  to  the  poor  maidens;  and,  it  is  to  be 
observed,  that  nothing  whatever  is  reserved  to  the  Company.  If 
the  Company  were  or  had  been  supposed  by  the  Court  to  be  entitled 
to  a  beneficial  interest  in  the  rent,  surely  it  would  not  have  been 
very  just  to  abandon  and  neglect  such  interest  altogether. 

No  such  declaration  was  however  made,  nor  could  it  have  been 
made,  because  the  Company  had  stated  in  their  answer  that  they 
were  willing  to  apply  towards  the  charity  all  that  clearly  came  to 
their  hands.  This  decree  being  made  with  reference  to  the  rents 
then  received  and  exhausting  the  whole,  it  certainly  might  be 
expected,  that  some  provision  would  have  been  made  in  the  case 
of  any  increase  or  decrease  of  the  rents,  especially  as  the  sums 
to  be  applied  by  the  Company  were  to  be  paid  out  of  the  rents. 
Accordingly  provision  is  made  for  the  event  of  a  decrease  by 
destruction  by  fire.  It  is  true  that  no  direction  is  contained  for 
a  decrease  by  any  other  event  i  but  is  it  to  be  collected,  that  in 
every  other  event,  the  decrease  was  to  be  made  good  by  the  Com- 
pany *out  of  their  own  funds  ?  when  they  were  directed  to  apply  [  '388  ] 
these  sums  '^  out  of  the  rents." 

On  the  other  hand,  there  might  be  an  increase,  either  by  the 
improvement  of  the  rents  of  the  estates  already  purchased,  or  by 
new  purchases  to  be  made  with  that  part  of  the  money  which  had 
not  then  been  transmitted  from  Spain ;  in  both  these  cases,  a  pro- 
vision was  made  for  an  increase  to  the  extent  of  16/.,  which,  added 
to  the  84!.,  would  make  1002.,  or  four  sums  of  252.  for  each  maiden. 
Now,  without  having  arithmetical  demonstration  of  it,  I  feel  strongly 
persuaded  that  it  was  intended  to  increase  the  sum  to  that  intended 
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A.-G.        by  the  testator  himself  to  be  the  endowment  of  each  poor  maiden , 

Xhe        ^^^  I  ^0  not  entertain  a  reasonable  doubt  that  this  was  what  Che 

Company.     ^®<^^®®  ^^^  ^^  view.     There  is  not  one  word  as  to  any  other  further 

surplus  that  might  probably  arise ;   there  was  an  offer  by  the 

defendants  to  apply  every  thing,  and  in  that  state  of  things  the 

Court  was  silent,  and  did  not  proceed  any  further. 

The  question  is,  whether  I  am  to  collect  from  that  decree  that 
the  Court  declared,  by  implication  (an  express  declaration  is  not 
found  or  contended  for  in  any  way),  that  because  it  had  not  disposed 
of  the  surplus  beyond  16i.,  the  rest  was  to  be  applied  for  the  benefit  of 
the  Company.  1  confess  I  am  totally  unable  to  follow  the  reasoning 
by  which  that  is  attempted  to  be  made  out.  If  it  had  been  intended, 
there  ought  to  have  been  an  express  declaration,  but  there  could 
not  on  those  pleadings  have  been  any  such  a  declaration ;  because 
it  wotild  have  been  contrary  to  the  offers  of  the  Company  by  their 
answer.  The  question  never  did  arise  or  could  arise  upon  the 
pleadings  in  that  case,  and  I  am  of  opinion,  that  the  decree  does  not, 
by  anticipation,  decide  the  question  which  is  brought  before  me  to-day. 
[  389  ]  I  must,  therefore,  look  at  these  documents,  and  see  whether 

(according  to  the  rules  of  construction  which  have  been  adopted  in 
this  Court,  where  funds  are  given  to  a  charity  with  a  direction  to 
apply  them  all  to  the  purposes  of  the  charity,  in  a  manner  to 
exclude  all  notion  of  a  beneficial  interest  being  vested  in  the 
trustees),  the  trustees  have  a  right  to  apply  all  the  funds,  beyond 
what  was  disposed  of  by  this  decree,  to  their  own  benefit ;  I  am  of 
opinion  that  I  cannot  do  so,  and  that,  on  the  contrary,  I  must  make 
an  opposite  declaration. 

As  to  the  time  from  which  the  account  against  the  defendants 
should  be  taken,  I  must  say  that  nothing  can  be  more  satisfactory 
in  an  investigation  of  this  kind,  than  to  find,  that  there  is  no  possi- 
bility of  any  imputation  of  bad  or  corrupt  conduct  on  the  part  of 
the  defendants.  The  present  defendants,  beyond  all  question,  have 
'  applied  this  fund  just  in  the  manner  in  which  it  has  been  applied 
by  their  predecessors ;  in  all  probability,  they  never  looked  at  the 
original  foundation  at  all,  but  instead  of  applying  it  to  any  beneficial 
purposes  of  their  own,  it  is  now  shown  by  the  evidence  and  by  their 
answer,  and  it  is  admitted  by  the  Attorney -General  that  they  have 
applied  the  funds  in  a  beneficial  manner  for  the  most  useful 
charitable  purposes. 

It  is,  therefore,  quite  satisfactory  to  me  to  find,  that  the  Attorney- 
General  confines  his  claim  for  an  account  from  the  filing  of  the 
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information,  and  the  account,  therefore,  must  be  directed  from  that 
time  alone,  and  I  may  say,  that  if  it  had  been  pressed  further  back, 
I  think  1  must  have  come  to  the  same  conclusion ;  and  that  I  could 
not,  with  any  justice,  have  charged  this  Company  with  applying  to 
its  own  purposes  any  of  those  funds.  Every  case  depends  upon  its 
own  circumstances ;  there  *are  cases  in  which  the  account  has  been 
taken  from  the  time  when  the  information  of  the  erroneous  applica- 
tion was  made  known,  namely,  from  the  publication  of  the  report 
of  the  Charity  Commissioners.  Other  cases  in  which  it  has  been 
directed  from  the  time  of  filing  the  information,  and  others  from 
the  date  of  the  decree.  Those  three  periods  of  time  have,  according 
to  the  various  circumstances  of  each  case,  been  adopted ;  but  I  think 
that  which  is  now  proposed  by  the  Attorney-General,  is  what  is  quite 
right  to  be  done  in  this  case. 

With  respect  to  the  costs,  the  Company  have  thought  fit  to  have 
this  question  tried,  in  order  that  they  might  have  the  application 
of  this  money,  according  to  their  own  view  of  what  was  right.  If 
the  costs  are  asked  against  the  Company  by  the  Attorney-General, 
he  must  have  them. 

I  think,  therefore,  there  must  be  a  declaration  that  all  this 
income  is  applicable  to  the  purposes  of  the  testator's  will.  The 
account  must  be  taken  from  the  filing  of  the  information,  and  the 
costs  must  be  paid  by  the  defendants. 


A.-G. 

V. 

The 
Dbapers* 
Company. 


[  ♦390  ] 


DE   WEEVER  -y.   ROCHPORT. 

(6  Beav.  391—393.) 

Special  oider  for  allowance  of  maintenance  to  an  infant  resident  with  her 
father  out  of  the  jurisdiction. 

A  BEFERENCE  ^as  made  to  the  Master,  to  inquire  if  the  father  of 
the  infant  plaintiff  was  of  ability  to  maintain  her,  and  if  not,  to 
approve  of  a  proper  allowance  for  that  purpose. 

The  Master  reported  that  the  father  was  not  of  ability,  and  he 
submitted,  that  the  income  of  the  property  in  Court  ought  to  be 
paid  to  the  plaintiff's  father  for  her  maintenance  and  education 
during  her  minority. 

A  petition  was  presented  to  confirm  the  Master's  report,  and  for 
an  order  for  payment  to  the  father. 

The  infant  plaintiff  and  her  father  were  both  living  in  Demerara 
out  of  the  jurisdiction  of  the  Court. 


1843. 
July  14. 

Rolh  Court, 

Lord 
Lanodale, 

M.R. 

[391] 
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De  Webver 

ROCHPOBT. 


[392] 


Mr.  Freeling  in  support  of  the  petition. 

The  Master  of  the  Bolls  said,  he  doubted  whether  it  was  the 
practice  of  the  Court,  where  an  infant  and  her  father  were  living 
abroad,  to  direct  payment  of  maintenance  to  the  father,  and  he 
suggested  that  the  order  should  be,  that  some  person  resident  in  this 
country  should  be  appointed  guardian  to  whom  the  money  should 
be  paid.  He,  however,  directed  the  petition  to  stand  over  in  order 
that  the  authorities  might  be  looked  into. 

The  case  was  mentioned  again,  when 

Mr.  Freeling  referred  to  a  case  of  Bliss  v.  Putnam  (i),  in  which 
the  infant  and  her  mother,  who  was  her  guardian,  were  residing  in 
Canada,  and  it  was  ordered,  that  upon  production,  from  time  to 
time,  to  the  Accountant-General  of  this  Court  of  an  affidavit  of  Mrs. 
Putnam,  the  mother,  that  she  had  duly  applied  in  the  maintenance 
and  education  of  the  infant  petitioners,  all  monies  received  by  her 
on  that  account,  up  to  the  time  of  making  such  affidavits,  respec- 
tively, an  allowance  of  600i.  a  year  should  be  paid  to  the  attorney 
for  the  mother  in  England,  during  the  respective  minorities  of  the 
infant  petitioners,  for  their  maintenance. 

The  Master  of  the  Bolls  now  ordered  as  follows :  that  Mr.  De 
Weever  should  appoint  an  attorney  to  receive  the  maintenance, 
and,  upon  the  appointment  of  such  attorney,  the  dividends  of  the 
funds  in  Court  should  be  paid  to  such  attorney,  half  yearly,  upon 
the  production  to  the  Accountant-General  of  an  affidavit  that  he 
had  duly  applied,  in  the  maintenance  and  education  of  the  infant, 
all  monies  received  by  him  on  that  account,  up  to  the  time  of  making 
such  affidavits  respectively. 


1843. 

April  28, 
Mayl, 

Rolh  Court. 

Lord 
Lang  DALE, 

M.R. 

[412] 


SIMPSON   V.  ASHWOKTH. 

(6  Beav.  412—417;  S.  C.  7  Jur.  410.) 

The  words  **  lawful  heirs,"  held,  upon  the  context  of  a  will,  to  mean 
**  heirs  of  the  body." 

A  testator,  having  several  children,  directed  the  purchase  of  an  estate 
for  one  of  his  daughters,  *'for  her  use  and  her  lawful  heirs,"  to  be 
returned  **  if  she  died  without  lawful  heirs,"  to  the  other  children  that  had 


(1)  KoUs,  19th  November.  1840. 
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heirs.    Held,  upon  the  context,  that  ** lawful  heirs"  must  be  construed       Simpson 
*' heirs  of  the  body:  "  that  the  daughter  took  an  estate  tail,  and  that  the  v. 

gift  over  was  also  an  estate  tail.  Ash  worth. 

A  testator  gave  his  daughter  a  sum  of  money,  and  directed  his  executors, 
*'  as  soon  as  convenient  after  his  decease,  to  purchase  an  estate,"  and  when 
she  attained  twenty-one,  she  was  to  receive  the  money  if  the  land  was 
not  bought.  There  was  a  gift  over.  The  estate  was  not  purchased,  and 
she  invested  the  money  in  the  funds.  Held,  on  the  daughter's  death, 
that  the  money  was  impressed  with  the  character  of  realty,  and  passed 
as  such. 

The  testator,  having  a  son  and  four  daughters,  devised  one  real 
estate  to  his  son,  ''  and  his  lawful  heirs  or  assigns  for  ever," 
subject  to  the  payment  of  10,4«50{.  to  the  testator's  daughters. 

He  then  devised  a  second  freehold  estate  to  his  eldest  daughter 
"  and  her  lawful  heirs,"  and  l,500i. ;  and  he  devised,  similarly, 
to  two  other  daughters  "and  their  lawful  heirs,"  two  other 
freeholds,  together  with  a  sum  of  money.  As  to  these  daughters 
be  declared  as  follows :  "  It  is  my  will  and  mind,  that  the  lands 
which  I  have  bequeathed  as  above  to  my  daughters  Ellen,  Isabel 
and  Agnes,  in  case  all  or  any  of  them  die  without  lawful  heirs,  the 
same  to  return  to  my  other  children  that  have  lawful  heirs,  share 
and  share  alike." 

He  then  proceeded  to  provide  for  his  youngest  daughter  in  the 
words  following:  "I  give  and  bequeath  unto  my  daughter  Catherine, 
the  sum  of  4,000{.,  out  of  my  personal  estate,  and  I  here  direct  my 
executors  to  pay  her  the  interest  of  2,0002.  till  she  attains  the  age 
of  twenty-one  years.  I  likewise  direct  my  executors,  or  the  survivor 
of  them,  as  soon  as  convenient  after  my  decease,  to  purchase  an 
estate  not  to  exceed  2,000Z.  for  her  use  and  her  lawful  heirs,  and 
come  into  possession,  with  the  accumulations  arising,  at  the  age 
of  *twenty-one  years.  This  4,000Z.  to  be  paid  out  of  my  personalty  [  •413  ] 
at  the  end  of  twelve  months."  In  a  subsequent  part  of  the  will, 
he  proceeded  as  follows  :  '*  It  is  my  will  and  mind,  that  when  my 
daughter  Catherine  attains  the  age  of  twenty-one  to  receive  her 
4,000Z.,  if  the  land  above  mentioned  is  not  bought,  to  give  security 
for  2,000i.,  to  be  returned  if  she  dies  without  lawful  heirs,  to  my 
son  and  daughters  that  have  heirs,  share  and  share  alike,  and 
provided  the  land  be  purchased,  to  be  returned  in  the  same 
manner."  The  testator  bequeathed  his  residuary  personal  estate 
to  his  son. 

No  estate  was  purchased  for  Catherine  and  her  lawful  heirs  as 
directed  by  the  will.  She  attained  twenty-one  in  1785,  and 
received  the  4,000Z.,  but  gave  no  security  for  returning  the  2,0O0Z. 

9—2 
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Spalding     allowed  such  last  mentionod  monies,  and  might  pay  to  the  plaintiffs 
RuDiKG.      the  balance  of  the  monies  arising  from  the  wheat. 

Mr,  Pemberton  Leigh  and  Mr.  Wood,  for  the  plaintiffs. 
Mr.  G.  Turner  and  Mr.  Fisher,  for  the  defendant  Ruding. 
Mr.  Bichner,  for  the  assignees  of  Thomas. 
\_In  re  Westzinthus  (i)  and  other  cases  were  cited.] 

July  8.       The  Master  of  the  Rolls  : 

[  380  ]  I  apprehend  it  to  be  clear,  that  the  indorsement  and  delivery  of 

the  bill  of  lading  by  Thomas  the  consignee  to  Ruding,  for  valuable 
consideration,  gave  to  Ruding  the  legal  right  to  the  delivery  and 
possession  of  the  goods.  That  right  is  not  disputed  by  this  bill, 
but  the  plaintiffs  insist,  that  under  the  contract  subsisting  between 
Thomas  and  Ruding,  the  right  to  the  possession  of  the  goods  was 
vested  in  Ruding,  only  as  a  security  for  the  repayment  to  him  of 
his  advance  and  charges,  and  that  subject  to  that  security,  the 
plaintiffs,  in  the  consideration  of  a  court  of  equity,  retained  their 
right  to  a  stoppage  in  transitu  against  the  assignee  or  indorsee  of 
the  bill  of  lading ;  it  appears  that  in  the  case  of  Westzinthus  (i)  the 
Court  of  Queen's  Bench  held,  that  in  such  a  case,  a  court  of  equity 
would  hold  such  a  transfer  to  be  a  pledge  or  mortgage  only,  and 
that  the  attempt  to  stop  in  transitu  gave  a  right  to  the  goods,  in 
equity,  subject  only  to  the  lien  for  the  advance. 

The  propriety  of  that  opinion  was  questioned,  but,  as  it  appears 
to  me,  without  sufficient  reason.  As  against  Thomas,  I  think  that 
the  plaintiffs  had  a  right  to  stop  the  goods  in  transitu ;  and,  although 
the  legal  right  to  the  goods  was  transferred  with  the  bill  of  lading, 
yet  I  think,  that  in  equity,  the  transfer  took  effect  only  to  the  extent 
of  the  consideration  paid  by  the  transferee,  leaving  in  the  plaintiffs 
an  equitable  interest  in  the  surplus  value. 

In  the  argument  for  the  defendants  it  was  urged,  that  they,  in 
the  character  of  factors  for  Thomas,  had  an  interest  of  their  own 
[  *38i  ]  to  retain  the  surplus  value  in  ^satisfaction  of  a  balance  due  to  them 
from  Thomas;  and,  secondly,  that  any  interest  of  the  plaintiffs, 
though  of  an  equitable  nature,  might  be  made  available  in  an 
action  to  be  brought  by  them  against  the  defendants  in  this  cause ; 
but  the  goods  came  to  the  hands  of  Ruding  under  a  special  con- 
tract, interfering  with  any  general  right  which  he  might  have  as 
(1)  39  E.  E.  66j  (o  B.  &  Ad.  817). 
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factor ;  and,  even  if  the  defendants  were  entitled  to  be  considered 
as  factors  of  Thomas,  having  a  balance  due  to  them,  it  does  not 
appear  to  me,  that,  as  against  the  plaintiffs  the  owners  and  shippers 
of  the  goods  entitled  to  stop  in  transitu,  they  could,  by  virtue  of  the 
bill  of  lading,  have  a  right  to  retain  more  than  the  consideration 
they  paid  for  the  advantage  which  the  bill  of  lading  gave  them ; 
and  as  to  the  action,  the  legal  right  to  the  goods  being  clearly  in  the 
defendants,  it  does  not  appear  to  me  that  the  plaintiffs  could  have 
obtained,  at  law,  that  relief  which  I  think  them  entitled  to  here. 

I  am  therefore  of  opinion  that  the  plaintiffs  are  entitled  to  the 
decree  which  is  asked  by  the  bill,  and  that  an  account  must  be 
taken  of  the  monies  received  by  the  defendants  in  respect  of  the 
wheat  in  question,  and  of  the  monies  due  to  the  defendants  on  the 
security  of  the  bill  of  lading,  and  that  the  balance  may  be  ascertained 
and  paid  to  the  plaintiffs  by  the  defendants. 

[This  decision  was  afSrmed  by  the  Lord  Chancellor,  July  6, 
1846 ;  see  15  L.  J.  Ch.  374.] 


Spalding 

RUDINQ. 


The   ATTOENEY-GENERAL   v.   The  DRAPERS' 
COMPANY. 

(Howell's  Charity.) 

(6  Beav.  382—390 ;  S.  C.  12  L.  J.  Ch.  421 ;  8  Jur.  1060.) 

A  bequest  was  made  to  a  corporation,  in  terms  which  devoted  the  whole 
improved  income  to  a  charity.  In  1559,  the  corporation  by  their  answer  in 
a  suit,  offered  to  apply  the  whole  income  to  the  charity.  The  decree 
directed  the  distribution  of  the  whole  existing  income,  and  provided  that  in 
case  of  an  increase,  the  objects  should  i*eceive  an  increase  limited  to  16/., 
but  it  made  no  disposition  of  any  surplus :  Held,  that  under  this  decree  the 
corporation  was  not,  by  implication,  entitled  to  such  surplus. 

Generally,  a  charitable  gift  must  be  accepted  according  to  the  declared 
intention  of  the  giver ;  but  a  corporation  not  being  boimd  to  accept  an 
accession  to  its  foundation,  may  consent  to  receive  it  with  qualifications, 
which  may  be  collected  either  from  documents,  or  constant  usage  adopted 
at  the  time  and  persevered  in  downwards. 

In  charity  informations,  the  account  is  sometimes  carried  back  to  the 
date  of  the  report  of  the  Charity  Commissioners,  sometimes  it  is  directed 
from  the  filing  the  information,  and  sometimes  from  the  decree,  according 
to  the  circumstances  of  each  case. 

This  was  an  information  filed  by  the  Attorney-Generdl,  on  the 
certificate  of  the  Charity  Commission,  under  the  following 
drcmnstances : 

The  testator  Thomas  Howell  being  resident  at  Seville,  made  his 


1843. 
May  5. 

RolU  Court. 

Lord 
Lanodale, 

M.R. 

[382] 
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Simpson 
ashwobth. 


[417] 


It  was  intended  to  pass  as  real  estate ;  and  though  the  testator 
had  provided  for  the  case  of  his  younger  daughter  attaining 
twenty-one,  in  which  event  it  was  to  be  given  to  her  on  certain 
terms,  yet  it  was  intended  on  a  contingency  to  come  back ;  and 
I  think  that  there  is  nothing  to  show  it  was  not  to  come  back  in 
the  character  of  real  estate. 

The  first  question  is,  what  estate  is  given  ;  and  the  second  what 
is  the  effect  of  the  limitation  over.  The  expression  "  lawful  heirs/' 
by  itself,  would  mean  heirs  general ;  but  it  is  to  be  observed  that 
he  had  used  the  same  words  in  the  previous  devise  of  all  the  real 
estates  given  to  the  other  children  in  every  one  of  the  gifts  over. 
On  the  construction  of  these  words  I  am  therefore  bound  to  conclude 
that  he  did  not  mean  heirs  general,  but  heirs  of  the  body;  the 
consequence  of  which  is,  that  he  has  limited  the  effect  of  the  words 
"lawful  heirs,"  and  makes  it  heirs  of  the  body;  the  result  is  to 
give  an  estate  tail  to  the  daughter. 

As  to  the  gift  over,  1  think  I  must  collect  he  meant  the  same 
quantity  of  estate  to  go  over  which  he  had  given  in  the  first 
instance. 

I  think  also  that  the  gift  over  is  not  too  remote. 

The  result  is  that  the  first  gift  is  an  estate  tail,  the  gift  over  is 
valid,  and  that  gift  over  is  of  the  same  estate  previously  given  ; 
viz.,  an  estate  tail. 

The  plan  of  the  will  is  the  only  thing  which  is  clear.  He  gave 
the  largest  real  estate  to  the  son,  charged  with  a  sum  which  he 
contemplated  giving  to  the  daughters.  He  gave  to  three  of  his 
daughters  respectively  a  real  estate  and  a  sum  of  money,  and 
having,  (as  it  has  been  truly  said)  exhausted  his  real  estate, 
and  having  no  other  real  estate  to  give  to  his  youngest  daughter, 
he  gave  a  sum  of  money  with  a  direction  to  invest  part  in 
real  estate. 

All  parties  ought  to  have  their  costs  out  of  the  fund. 


1843. 

March  7,  9, 

27,  28. 
Affril  3,  4. 

Jfolh  Court 

Lord 
Langdale, 

M.R. 
[483] 


MILLAE  V.   CRAIG  (1). 

(6  Beav.  433—444.) 

An  account  was  settled,  and  releases  executed  between  the  residuary 
legatees  of  a  partner  and  the  representatives  of  the  surviving  partner. 
Numerous  and  important  errors  in  the  account  having  been  proved,  the 
release  was  set  aside,  but  having  regard  to  the  lapse  of  time,  and  the  loss 

(1)  Githwy  V.  Ktighley  (1878)  9  Ch.  D.  547,  48  L.  J.  Ch.  46. 
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of  books  and    documents,    the    Court   declined    opening   the    accounts       Millar 
altogether,  but  gave  liberty  only  to  surcharge  and  falsify.  tr. 

A  stipulation  that  interest  should  be  allowed  on  the  capital  of  partners        Craio. 
presumed  under  the  circumstances. 

In  a  partnership  between  A.  and  B.  interest  was  allowed  on  the  capitals. 
C,  who  was  a  clerk  and  relative,  was  cognizant  of  the  terms  on  which  this 
partnership  was  carried  on.  B.  retired,  and  A.  and  C.  continued  the 
business :  the  whole  capital  embarked  therein  belonged  to  A.  There  was 
an  absence  of  all  proof  of  any  agreement  between  A.  and  C.  in  respect  of 
interest  on  capital.  D.  and  E.  were  afterwards  admitted  into  the  business, 
and  an  interest  account  of  capital  was  then  resumed.  Held,  imder  these 
circiunstances,  and  from  the  knowledge  that  C.  had  of  the  tei-ms  on  which 
the  first  partnership  had  been  carried  on,  that  it  must  be  assumed  that 
interest  on  capital  was  to  be  allowed  in  the  second  partnership. 

Partnership  accounts  having  been  directed  to  be  taken  by  the  Master,  in 
a  case  in  which  some  of  the  books  had  been  lost,  the  Coui't  directed  the 
Master,  if  it  should  appear  in  taking  the  account  that  any  necessary 
books,  &c.  should  be  wanting,  to  report  the  same  specially ;  and  whether, 
in  consequence  of  the  want  of  those  books,  he  was  unable  to  proceed 
satisfactorily  in  taking  the  accounts. 

The  object  of  this  bill  was  to  set  aside  a  release  executed  by  the 
plaintiffs  in  1823,  and  to  have  the  accounts  of  the  estate  of  the 
testator  James  Craig,  (which  at  his  death  was  wholly  embarked 
in  a  partnership  business),  taken,  as  if  no  such  release  had  been 
executed,  or  for  liberty  to  surcharge  and  falsify  such  account. 

The  testator  James  Craig  carried  on  a  very  extensive  business  as 
a  merchant,  in  partnership  with  Joseph  Corrie,  down  to  the  month 
of  March,  1804,  when  the  latter  retired  from  the  concern. 

James  Craig  afterwards  took  his  nephew  into  partnership.  The 
period  at  which  this  partnership  commenced  *was  a  matter  of  [  *434  ] 
controversy  between  the  parties  to  this  cause,  the  plaintiffs  alleging 
it  to  have  been  about  the  year  1810,  and  the  principal  defendant, 
on  the  other  hand,  contending  that  it  commenced  in  1804,  when 
Corrie  retired. 

The  business  was  however  carried  on  by  James  and  John,  but 
with  the  capital  of  James,  until  1814 ;  Charles  Nicholls  and 
William  Lewis  were  then  taken  into  the  partnership,  and  that 
partnership  continued  down  to  the  death  of  the  testator  James 
Craig,  which  happened  in  January,  1818. 

The  testator,  by  his  will,  bequeathed  his  residuary  estate  to 
John  Craig,  but  if  he  should  die  without  issue  living  at  the  time 
of  his  death  (which  happened),  then  he  bequeathed  the  residue 
principally  to  the  plaintiffs,  and  he  appointed  Ann  Craig,  the  said 
John  Craig,  William  Millar  and  the  said  Charles  Nicholls,  his 
executors,  who  all  proved  his  will.  The  business  was  continued 
after  his  death  by  the  surviving  partners. 
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Millar  In  1821,  an  account  of  the  testator's  estate  was  made  oat  by  an 

Craiq.       accountant,  which  William  Millar  the  executor  was  pressed  by  the 

three  other  executors  to  sign,  but  having  declined  doing  so,  another 

account  was  thereupon  made  out  and  passed  at  the  Legacy  Duty 

oflBce  by  the  three  other  executors. 

John  Craig  the  nephew  died  in  January,  1823,  having  appointed 
the  defendant  James  Craig  his  executor  and  residuary  legatee. 
After  the  death  of  John  Craig,  the  representatives  of  James, 
proposed  to  the  residuary  legatees,  who  resided  in  Scotland,  to 
divide  the  residue  on  the  basis  of  the  account  passed  at  the  Legacy 
Duty  Office,  which  showed  that  the  testator's  estate  consisted 
[  *435  ]  *of  38,266/.,  and  that  the  residue,  after  deducting  certain  charges, 
amounted  to  22,251/.  This  being  agreed  to,  the  amount  was 
divided  between  the  residuary  legatees,  and  they,  in  July,  1823, 
executed  a  release  to  the  executors  of  all  claims,  &c.  It  did  not 
appear  that  any  explanations  were  then  given  of  the  accounts,  or 
that  they  were  vouched. 

The  plaintiffs,  as  they  alleged,  subsequently  discovered  numerous 
and  important  errors  and  omissions  in  the  account,  and  they 
filed  this  bill  in  1831,  specifying  the  errors,  and  praying  that  the 
release  might  be  set  aside,  and  that  the  accounts  might  be  properly 
taken,  or  that  they  might  be  at  liberty  to  surcharge  and  falsify  the 
account.  It  appeared  that  many  of  the  partnership  books  and 
papers  were  not  forthcoming. 

It  is  unnecessary,  for  the  purpose  of  this  report,  to  state  the 
specific  errors  complained  of,  except  one,  which  related  to  a  claim 
made  on  behalf  of  the  residuary  legatees,  to  have  interest  on  James 
Craig's  capital  in  the  concern  paid  out  of  the  partnership  assets. 
The  circumstances  relating  to  which  are  as  follow :  Upon  John 
Craig  being  taken  into  partnership,  the  whole  of  the  large  capital 
employed  in  the  business  was  the  property  of  the  testator,  his  uncle; 
and  it  was  not  pretended  that  John  Craig  had  any  other  property 
to  bring  into  the  partnership  except  the  arrears  of  his  previous 
salary  as  clerk  to  his  uncle.  No  deed  of  partnership  appeared  ever 
to  have  been  executed;  no  stipulation  as  to  any  allowance  of 
interest  on  the  capital  was  proved;  besides  which,  no  account 
seemed  to  have  been  made  out  or  settled  during  the  partnership 
between  the  testator  and  his  nephew,  from  which  the  terms  on 
which  they  carried  on  their  trade  could  be  collected. 
[  436  ]  It  appeared,  that  in  the  previous  partnership  of  Craig  and  Corrie, 

interest  had  been  allowed  in  the  accounts  on  each  partner's  capital, 
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and  an  interest  account  kept ;  and  though  nothing  in  this  respect  Millar 
appeared  in  the  partnership  between  the  testator  and  his  nephew,  craio. 
yet  interest  was  again  allowed  after  NichoUs  and  Lewis  had  been 
admitted  partners  in  the  concern,  but  there  was  no  allotment  of 
the  interest,  as  between  James  and  John  Craig.  It  appeared  also, 
that  in  the  first  account  prepared  for  passing  at  the  Legacy  Duty 
Office,  an  item  of  8,161i.  was  inserted  for  interest  on  the  testator's 
capital,  which  was  subsequently  struck  out,  the  opinion  of  counsel 
being  unfavourable  to  the  claim.  The  plaintiffs  now  claim  to  have 
interest  allowed  on  the  amount  of  the  testator's  capital  in  the 
partnership  concern. 

Mr.  Pemberton  Leigh,   Mr.    Turner,   and  Mr.  Bolt  for  the 
plaintifiis. 

Mr.  Kindersky  and  Mr.  Dixon  for  the  principal  defendant. 

Mr.  RomiUyy  Mr.  Cankrien,  Mr.  Wright,  and  Mr.  Toiler  for 
other  parties. 

The  Master  of  the  Rolls: 

In  this  case,  the  bill  is  filed  for  the  purpose  of  setting  aside  a 
release  executed  on  the  5th  of  July,  1828,  on  the  ground  that  it 
was  fraudulently  obtained,  and  that  the  accounts  in  respect  of  which 
it  was  executed,  contain  very  numerous  and  important  errors.  Very 
namerous  and  important  errors  have  been  proved  in  this  case.  I 
cannot  help  saying  that  I  do  not  recollect  any  case,  in  which  errors 
of  soch  an  amount  and  number  have  met  with  so  faint  an  answer 
aa  has  been  given  in  this  case.  ^Errors  have  been  distinctly  [  •437  ] 
proved,  but  it  is  not  necessary  that  I  should  observe  on  them,  for 
unless  the  release  is  to  cover  all  the  errors  detected  in  the  accounts, 
the  accounts,  in  some  way  or  other,  must  be  reconsidered. 

I  quite  agree  with  the  argument  that  has  been  used,  that  where 
a  release  has  been  executed,  and  the  parties  have,  for  a  long  lapse 
of  time,  acquiesced  in  it,  the  mere  proof  of  errors  will  not,  in  the 
absence  of  fraud,  induce  the  Court  either  to  set  it  aside,  or  to  give 
leave  to  surcharge  and  falsify,  but  the  principle  must  be  taken 
with  this  qualification,  that  the  nature  and  amount  of  the  errors 
alleged  and  proved,  may  have  a  very  considerable  effect  in  the 
consideration  of  the  question  whether  the  release  was  fairlv 
obtained. 

Beyond  all  doubt,  the  plamtiflFs,  who  were  in  Scotland,  never 
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Millar  had  an  opportunity  of  examining  those  accounts.  I  do  not  find 
Craig.  any  proof  whatever  that  the  plaintiffs  relied  on  William  Millar  as 
their  agent  in  the  treaty  with  the  other  executors;  on  the  contrary, 
I  find  that  they  employed  their  own  solicitor  or  law  agent  in 
Scotland :  I  do  not  even  find  that  William  Millar  assumed  to  act 
for  them ;  and  he  himself,  it  must  be  observed,  was  an  executor 
and  an  accounting  party. 

Looking  at  all  that  has  taken  place  between  these  parties,  what 
reason  is  there  to  think  that  the  plaintiffs  had  any  means  whatever 
of  examining  the  accounts,  or  that  they  signed  the  release,  except 
upon  the  mere  confidence  that  these  accounts  had  been  truly  and 
properly  stated  ?  This  would  entirely  preclude  the  argument  that 
these  parties  must  be  considered  as  having  settled  each  and  every 
disputed  item,  for  the  purpose  of  coming  to  an  arrangement,  agree- 
ment, or  compromise.  This  release  was  signed  in  confidence :  it 
[  *438  ]  was  signed  in  the  ^belief  that  these  accounts  had  been  truly  stated, 
a  confidence,  in  some  degree  no  doubt,  reposed  in  William  Millar, 
but  a  confidence  which,  if  reposed  in  William  Millar,  was  certainly 
reposed  without  any  just  or  proper  foundation.  Seeing  that  the 
release  was  obtained  under  such  circumstances,  in  respect  of 
accounts  containing  errors  so  great  as  have  been  proved,  I  cannot 
think  that  it  is  consistent  with  justice  to  say,  that,  because  a 
considerable  length  of  time  has  elapsed,  before  these  parties, 
resident  in  a  remote  part  of  the  United  Kingdom,  discovered 
the  errors,  the  account  is  for  that  reason  to  stand. 

I  confess,  therefore,  that  I  have  felt  no  hesitation  in  coming  to 
the  conclusion  that  the  plaintiffs  must  be  at  liberty,  at  the  least, 
to  surcharge  and  falsify  the  accounts.  Whether  they  ought  to  be 
at  liberty  to  open  them  altogether,  is  a  matter  of  difficulty,  and  I 
must  take  time  to  consider  it.  I  conceive  it  may  not  altogether 
depend  upon  the  question  of  fraud  or  no  fraud,  because,  having 
regard  to  the  lapse  of  time,  all  parties  are  entitled  to  be  treated 
with  some  consideration.  Though  the  lapse  of  time  will  not 
protect  them  from  having  the  account  examined,  still  it  may 
protect  them  from  the  necessity  of  proving  every  item  contained 
in  the  account.  The  difficulties  of  taking  the  account,  together 
with  the  loss  of  some  of  the  books,  which  might,  by  possibility, 
contain  entries  which  would  explain  the  errors,  might  render  it 
very  fit  that  the  plaintiffs  should  merely  have  liberty  to  sur- 
charge and  falsify  the  account,  and  also  that  the  Master  should 
have  power  to  state  special   circumstances,   with   the  particular 
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view  of  stating  whether  any  of  those  books  containing  entries  Millar 
which  might  possibly  tend  to  clear  up  those  errors,  have  been  craio. 
lost. 

The  next  point  is  as  to  when  the  partnership  between  James  and       [  *39  ] 
John  Craig  commenced.     The  evidence  is  such  that  I  am  afraid  it 
does  not  enable  me  satisfactorily  to  dispose  of  it.     I  will,  however, 
consider  it,  and,  if  I  cannot  satisfy  myself,  I  must  direct  an  inquiry. 

The  question  of  interest  rests  in  a  strange  state  of  ambiguity ; 
but  the  question  is,  what  is  to  be  collected  from  the  situation  in 
which  these  parties  were  ?    In  the  business  carried  on  by  Corrie 
and  James  Craig,  it  is  admitted  that  the  parties  were  credited  with 
interest  on  the   amount  of  their  respective  capitals ;   therefore, 
according  to  the  usage  of  the  persons  then  engaged  in  this  busi- 
ness, an  interest  account  was  kept.     In  that  early  period  of  the 
business,  it  is  not  left  to  what  the  legal  presumption  or  conclusion 
might  be,  in  a  case  where  persons  carry  on  a  partnership  without 
any  agreement,  and  without  any  account  being  kept  or  made  out 
from  which  an  agreement  might  be  implied,  for  at  this  period,  each 
of  the  persons  carrying  on  that  business  was  credited  with  interest 
on  the  amount  of  his  capital.     This  continued  until  March,  1804. 
It  does  not  appear  when  John  was  admitted  a  partner,  but  the 
whole  capital  with  which  the  partnership  business  was  carried  on 
after  1804,  whether  it  was  a  partnership  with  John  or  not,  was  the 
property  of  James,  and  all  that  John  had,  was  the  amount  of  certain 
arrears  of  wages  that  had  become  due  to  him  in  the  service  of  Corrie 
and  Craig,  and  which  was  quite  a  trifle  in  comparison  with  what  his 
uncle  had  embarked.     Supposing  John  to  have  become  a  partner 
in  the  year  1804,  the  business  was  carried  on  for  about  ten  years, 
without  any  account  being  stated  between  them.     In  this  singular 
state  of  things,  whatever  property  James  had,  whether  it  was  pro- 
perty, plainly  and  avowedly  in  the  business  or  exclusive  of  the 
business,  all  his  income,  and  everything  that  he  had,  seems  to 
have  been  brought  *into  the  concern.    If  John  Craig's  notion  was,       [  *uo  ] 
that  his  uncle  really  intended  that  he  James  Craig  should  have  had 
no  property  or  income  of  any  kind,  in  which  he,  his  nephew  John, 
was  not  to  participate  to  the  extent  of  one  half,  I  confess  it  appears 
to  me  to  have  been  a  very  singular  notion  to  have  entertained,  in 
the  absence  of  any  legal  proof,  memorandum,  or  document  of  any 
kind  from  which  such  an  intention  could  be  collected.    We  are 
unfortunately  left  for  ten  years  without  the  least  light  thrown  on 
the  subject,  except  that  all  the  income  which  James  was  entitled  to 
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MiLLAB      was  brought  into  the  concern,  and  is  alleged  by  John  to  have  been 
Cra'io.       brought  into  the  concern  for  the  purpose  of  being  consolidated  with 
that  capital,  to  a  moiety  of  the  profits  of  which  he  considered  himself 
to  be  entitled. 

After  the  1st  of  January,  1814,  when  NichoUs  and  Lewis  were 
admitted  into  the  partnership,  we  again  find  that  there  is  a  com- 
putation of  interest  commenced.  The  capital,  treated  as  the  capital 
of  James  and  John,  was  credited  with  interest  against  Nicholls  and 
Lewis,  and  it  so  went  on  until  the  death  of  James  Craig.  That 
which  was  the  usage  of  Gorrie  and  James  Craig  before  John  could 
have  had  anything  to  do  with  it,  became  again  the  usage  of  James 
and  John  Craig,  the  instant  they  admitted  any  other  person  into 
the  concern.  But  we  are  again  under  the  same  ambiguity  as  to 
John  and  James,  because  even  then  there  was  no  account  stated, 
as  between  James  and  John,  in  respect  of  any  interest  whatever. 
Now  supposing  it  to  be  the  law  (which  I  do  not  think  is  quite  so 
clear),  that,  when  you  find  partners  equally  laborious  and  equally 
attentive  to  the  business,  as  I  think  is  proved  they  were  in  this  case, 
you  allow  no  interest  on  any  excess  of  capital,  and  that  therefore 
you  do  not  put  the  parties  on  equal  terms  in  that  respect,  still  you 
would  clearly  give  it,  if  you  can  collect,  from  the  circumstances, 
[  ♦441  ]  *or  from  the  usage  between  these  parties,  that  there  ought  to  be, 
or  was  intended  to  be,  such  a  computation  of  interest.  Can  one 
believe  that  the  party  to  whom  the  whole  capital  belonged 
renounced  his  advantage  in  that  respect,  and  continuing  to  take 
an  equally  laborious  part  in  the  transaction  of  the  business,  should 
bring  in  his  whole  income,  both  partnership  and  private,  and  yet 
intend  to  reserve  no  advantage  of  that  income  upon  the  settlement 
of  accounts  between  himself  and  co-partner?  I  must  say,  I  have 
great  difficulty  in  coming  to  such  a  conclusion  as  that.  My  present 
opinion  is,  that  interest  ought  to  be  charged.  I  will  look  a  little 
further  to  see  whether  there  are  any  authorities  upon  it :  and  I  will 
reserve  that  point. 

With  regard  to  the  length  of  time  that  has  elapsed,  I  feel  con- 
siderable apprehension  in  opening  these  accounts  altogether,  from 
the  possible  loss  of  documents  during  that  time,  and  particularly, 
in  consequence  of  John  Craig  being  represented  by  the  defendant 
James  Craig,  and  of  a  great  number  of  the  partnership  documents 
having  got  into  the  possession  of  Mr.  Nicholls  independent  of 
James  Craig.  I  confess  that,  unless  bound,  I  should  be  reluctant 
to  do  it. 
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The  Master  of  the  Rolls  :  Millar 

r. 

On  the  best  consideration  I  can  give  to  this  case,  I  think  that       Cbaio. 
John  Craig  must  have  known  all  the  arrangements  which  took      -^^rW  3. 
place  in  the  business  of  Gorrie  and  Graig»  and  the  principles  on 
which  it  was  carried  on,  and  the  mode  of  computing  interest  on  the 
capitals  of  the  partners.    My  opinion,  therefore,  is,  that  interest 
ought  to  be  computed  on  James  Craig's  capital.    On  the  other 
point,  I  think  that  the  justice  of  the  case  will  be  sufficiently 
answered  by  giving  the  plaintiffs  liberty  to  surcharge  *and  falsify      [  *^^2  ] 
the  account.     The  case  may  be  in  the  paper  to-morrow. 

The  Master  of  the  Bolls: 

On  consideration  of  this  case,  I  retain  the  opinion  I  before 
expressed,  that  interest  ought  to  be  charged  upon  the  capital  of 
the  partners  engaged  in  this  concern.  1  think,  that  the  circum- 
stance of  John  Craig  being  perfectly  aware  of  the  nature  of  the 
accounts  kept  as  between  James  Craig  and  Corrie,  and  the  fact 
that  there  was  no  agreement  entered  into  and  no  act  done,  in  any 
way  to  show  that  the  business  between  James  Craig  and  John  Craig 
was  to  be  carried  on  on  any  other  footing  than  it  had  been  previously 
carried  on  between  James  Craig  and  Corrie,  make  it  almost  a  neces- 
sary inference  that  an  allowance  of  interest  upon  the  capital  must 
have  been  intended. 

As  to  the  relief  which  ought  to  be  afforded,  it  appears  to  me,  that 
under  the  circumstances  of  this  case,  justice  will  be  sufficiently 
answered  by  giving  the  plaintiffs  leave  to  surcharge  and  falsify  the 
accounts.  Under  all  the  circumstances,  some  considerable  risk  of 
undue  loss  to  the  legal  personal  representative  of  John  Craig  might 
be  incurred,  if  the  accounts  were  altogether  opened. 

The  decree  I  propose  to  make  is  this :  Declare  that  the  indenture 
of  release  of  the  15th  of  July,  1823,  shall  stand  only  as  a  discharge 
for  the  several  sums  of  money  thereby  stated  to  be  retained  by,  or 
paid  to,  the  several  parties  thereto  as  therein  mentioned.  Declare 
that  the  account  in  the  indenture  mentioned  to  be  stated  shall  stand, 
with  liberty  to  the  plaintiffs  and  the  defendant,  the  legal  personal 
representative  of  John  Craig,  to  surcharge  and  falsify  the  same. 
Direct  the  Master  to  ascertain  *and  state,  what,  at  the  date  of  the  [  *443  ] 
indenture,  was  the  just  amount  and  value  of  the  residuary  estate 
of  James  Craig  deceased.  Direct  an  inquiry  at  what  time  John 
Craig  deceased  was  admitted  to  be,  and  became,  a  partner  with 
James  Craig,  in  the  business  in  the  pleadings  mentioned.    Direct 
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that,  80  far  as  it  may  be  necessary  for  the  purpose  stated,  the  Master 
is  to  take  an  account  of  the  dealings  and  transactions  of  the  part- 
nership subsisting  between  John  Craig  deceased  and  James  Craig 
deceased,  from  the  commencement  thereof  to  the  time  when  Charles 
Nicholls  and  William  Lewis  were  admitted  partners  in  the  said 
business,  and  also  of  the  dealings  and  transactions  of  the  partner- 
ship subsisting  at  the  decease  of  James  Craig,  and  at  the  decease 
of  John  Craig,  between  Charles  Nicholls  and  William  Lewis,  from 
the  commencement  thereof  up  to  the  time  of  the  death  of  James 
Craig.  Let  the  Master  ascertain  and  state  what  was  due  to  James 
Craig  deceased,  from  the  said  partnership  firms,  or  either  of  them,  at 
the  time  of  his  death ;  and,  in  taking  those  accounts,  interest  is  to 
be  allowed  to  each  partner  for  the  amount  of  his  capital,  from  time 
to  time,  employed  in  the  concern.  Let  the  Master  also,  so  far  as  it 
may  be  necessary  for  the  purpose  aforesaid,  take  an  account  of  the 
personal  estate  and  effects  of  James  Craig  deceased,  possessed  by 
John  Craig  deceased,  William  Millar  and  Charles  Nicholls,  or  any 
or  either  of  them,  the  plaintiffs  waiving  all  relief  against  Ann  Craig, 
the  estate  of  John  Craig  deceased,  and  William  Millar  and  Charles 
Nicholls,  in  respect  of  any  acts  and  receipts  of  Ann  Craig  on  account 
of  the  estate  of  James  Craig.  Let  the  parties  produce  before  the 
Master  all  books,  documents,  &c.  in  the  usual  way,  and  if,  in  the 
proceeding  to  surcharge  and  falsify  the  accounts  mentioned  in  the 
indenture  of  release,  or,  in  taking  any  of  the  accounts  hereby 
directed,  it  shall  appear,  that  any  books,  documents,  or  writings 
necessary  *or  useful  as  evidence  in  respect  of  the  matters  afore- 
said, or  any  of  them,  are  wanting,  let  the  Master  report  the  same 
specially  (i),  and  also  state,  whether,  in  consequence  of  the  want  of 
any  such  books  or  documents,  he  is  unable  to  proceed  satisfactorily 
in  taking  the  accounts,  or  in  making  the  inquiries  hereby  directed. 

Reserve  all  the  costs. 


1843. 
June  6. 

JlolU  Court. 

Lord 

Lanodalb, 

M.R. 

[  454  ] 


The  ATTORNEY-GENERAL  v.   LORD  CARRINGTON. 

(6  Boav.  454—461 ;  S.  C.  12  L.  J.  Ch.  453.) 

The  Court  will  not  interfere  with  the  discretion  of  the  taxing  Masters  as 
to  the  qmnitum  of  fees  to  counsel. 

Costs  of  process  of  contempt  for  not  answering,  not  allowed  in  tlie 
taxation  of  costs  of  suit  as  between  party  and  party. 

This  case  came  before  the  Court  upon  petition,  partly  impugning 

the  correctness  of  the  Master's  taxation  of  costs. 

♦  *  «  *  * 

(1)  See  Turner  v.  Carney,  59  B.  E.  564  (5  Beav.  515). 


VOL.  LXIII. 


1843.     CH.     6  BEAV.  460. 


143 


The  fees  paid  to  the  Attorney-General  and  two  counsel  with  him 
axnounted  to  39/.  4«.,  of  which  the  Master  taxed  off  16/.  15«.  The 
petitioner  insisted,  that  having  regard  to  the  time  devoted  to 
the  case,  the  cause  having  occupied  two  days,  the  fees  paid  were 
reasonable  and  proper;  and  that  the  whole  ought  to  have  been 
allowed. 


A.-G. 

r. 

Lord 

Careinqton. 

[460] 


Thb  Master  of  the  Bolls  : 

This  is  a  mere  question  of  quantuiUf  I  cannot  deal  with  it. 

The  Master  had  disallowed  two  items  of  IZ.  4«.  8d.  which  were 
costs  incurred  in  issuing  process  of  contempt  against  two  defendants 
who  had  not  answered  within  the  limited  time,  but  which  had  not 
been  executed.     The  petitioner  sought  to  have  these  sums  allowed. 

It  was  said  that  it  was  contrary  to  practice  to  allow  these  costs, 
unless  specially  directed  by  the  order  of  taxation. 

The  Master  of  the  Bolls: 

There  is  a  rule  that  you  cannot  get  the  costs,  unless  they  are 
specially  applied  for.     The  Master  is  right. 


STURGE  V.  DIMSDALE  (1). 

(6  Beav.  462—466;  S.  C.  7  Jur.  453.) 

A  testatrix  created  a  mixed  fund  of  realty  and  personalt}'  for  payment  of 
her  debts  and  legacies,  but  she  directed  the  charity  legacies  to  be  paid  out 
of  pure  personalty.  She  afterwards  directed  her  trustees  to  set  apart  a 
sum  of  stock  sufficient  to  provide  for  a  number  of  annuities,  and  as  the 
annuitants  died,  the  stock  let  loose  was  to  be  applied  in  payment  of  the 
charity  legacies.  Held,  that  the  direction  created  a  demonstrative  fund  of 
pure  personalty,  out  of  which  the  charity  legacies  were  to  be  paid. 

The  testatrix  Ann  Dimsdale  devised  her  freehold,  copyholds,  and 
leaseholds  to  trustees,  upon  trust  to  sell,  and  stand  possessed  of 
the  produce  and  of  her  personal  estate,  upon  trust,  in  the  first 
place,  to  pay  her  debts  and  funeral  and  testamentary  expenses, 
and  then  to  pay  the  several  legacies  and  annuities  thereinafter 
bequeathed,  so  far  as  the  same  would  extend,  and  she  then  pro- 
ceeded as  follows :  "  Provided  nevertheless,  and  my  will  is,  that 
none  of  the  legacies  hereinafter  bequeathed  to  charitable  societies 


1843. 
June  9. 

Rolls  Court. 

Lord 

Lamodale, 

M.R. 

[462] 


(1)  Beaumont  t.  Oliveira  (1869)  L.  R.  4  Ch.  309,  38  L.  J.  Ch.  239,  20  L.  T.  53. 
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Stubge  or  institutions,  or  for  charitable  purposes,  shall  be  paid  out  of  the 
DiM^ALB.  monies  to  arise  by  the  sale  of  my  estates,  messuages,  lands,  tene- 
ments, and  hereditaments,  or  any  of  them,  but  shall  be  paid,  so 
far  as  the  same  shall  or  may  become  payable  under  and  by  virtue 
of  the  directions  hereinafter  contained,  exclusively  out  of  and  from 
such  part  of  my  personal  estate  only,  as  is  legally  applicable 
thereto." 

The  testatrix  then  gave  a  number  of  annuities  to  individuals ; 
and,  for  the  purpose  of  providing  a  permanent  fund  for  payment 
of  the  annuities,  she  directed  her  trustees  to  retain  so  much  of  the 
capital  stock  in  the  Three  per  centum  Consolidated  Bank  Annuities 
which  she  might  have  at  the  time  of  her  decease,  if  she  should 
have  sufficient  for  the  purpose,  and  if  not,  then  to  purchase  with 
other  part  of  her  personal  estate  so  much  more  of  the  said  capital 

[  •463  ]  stock  as,  with  the  capital  she  *8hould  have  therein,  should  produce 
such  annual  interest  and  dividends  as  should  be  equal  to  the 
^ggregSkte  annual  amount  of  the  annuities  which  she  had  therein- 
before given. 

She  then  gave  a  number  of  pecuniary  legacies,  and  also  a 
charitable  legacy  of  5001.  "to  be  paid  out  of  her  personal  estate 
only,"  and  twelve  legacies  of  500i.  to  individuals.  And  in  case  her 
real  and  personal  estate,  after  payment  of  her  debts,  funeral,  testa- 
mentary and  other  expenses,  and  after  making  such  investments 
in  the  Three  per  centum  Consolidated  Bank  Annuities,  as  she  had 
directed,  and  payment  of  all  the  legacies  and  sums  of  money 
thereinbefore  given  (except  the  said  last-mentioned  twelve  legacies 
of  500{.),  should  prove  insufficient  to  pay  the  said  twelve  last- 
mentioned  legacies  of  500Z.  each,  then  the  deficiency  was  to  be 
paid  in  manner  thereinafter  mentioned.  And  she  declared,  that 
her  trustees  should  stand  possessed  of  the  said  sum  of  capital  stock 
in  the  Three  per  cent.  Consols,  subject  to  the  charges  thereon, 
under  and  by  virtue  of  that  her  will  expressed,  upon  trust,  as  the 
said  annuitants  died,  to  sell  out  sufficient  capital  stock,  to  pay  off 
so  much  of  the  twelve  legacies  as  there  should  remain  unpaid. 
And  after  full  payment  of  all  the  legacies,  annuities,  and  charges 
thereinbefore  given,  she  bequeathed  unto  the  British  and  Foreign 
Bible  Society,  and  the  Moravian  Missionary  Society  the  sum  of 
1,000/.  each,  and  to  the  Bristol  Infirmary,  the  Bristol  Strangers' 
Friend  Society,  the  Bristol  Eefuge  Society,  the  Bristol  Lying-in 
Society,  the  Bristol  Guardian  Society  or  House,  the  Bristol 
Misericordia  Society,  the  Bristol  Dorcas  Society,  and  the  Prison 
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Discipline   Society,   the   sum   of   600L  each,  payable   in   manner       Sturge 
thereinafter  mentioned  without  any  interest.  Dimsdalb. 

And  as  the  annuitants  died,  she  directed  the  trustees  to  sell  such  [  464  ] 
part  of  the  said  capital  stock  as  they  should  think  fit,  and  to  pay 
the  produce  thereof  rateably  and  in  proportion  to  and  amongst  the 
said  ten  charitable  societies  or  institutions,  until  the  whole  of  the 
said  legacies  should  be  paid.  And  she  gave  any  surplus  of  the  said 
capital  stock  and  residuary  estate  unto  the  said  ten  societies  in 
proportion  to  their  several  legacies. 

The  value  of  the  real  estate  of  the  testatrix  amounted  in  round 
numbers  to  about  22,000Z. :  her  personal  estate  consisted  of  about 
46,000Z.  Consols,  and  11,000Z.  Reduced,  and  a  sum  in  cash. 

By  an  order  of  the  Court  a  sum  of  28,081Z.  Consols  had  been 
set  apart  to  answer  the  annuities.  The  cause  now  came  on  for 
further  directions. 

Mr.  PemberUm  Leigh  and  Mr.  Piggott  for  the  plaintiffs,  the 
executors. 

Mr.  Spence,  Mr.  Wood,  Mr.  Kindersley,  Mr.  Kenyon  Parker^ 
and  Mr.  Goodeve  for  the  charity  legatees,  contended  that  they 
were  payable  in  full  out  of  the  personal  estate,  or  at  least  out  , 
of  the  28,08 H.  which  was  a  specific  fund  directed  (subject  to  the 
rights  of  the  annuitants)  to  be  applied  in  payment  of  the  charitable 
bequests. 

Mr.  Milne f  Mr.  Hellycr,  and  Mr.  Bolt  for  other  parties. 

Mr.    Turner    and    Mr.    Craig    for    Baron     Dimsdale,    the 
heir-at-law: 

The  direction  that  the  charity  legacies  shall  be  paid  out  of  the 
personal  estate  legally  applicable  thereto,  is  not  of  itself  sufficient 
to  give  to  the  charity  legacies  a  priority  upon  the  pure  personalty 
over  the  *other  legacies  and  charges  :  The  Philanthropic  Society  v.  [  ♦4G5  ] 
Kemp{i).  There  must,  therefore,  be  an  apportionment  of  the 
legacies  between  the  real  and  r)ersonal  estate,  and  the  charity 
legacies  will  fail  in  the  proportion  of  the  realty  to  the  personalty. 
The  produce  of  the  real  estate  thus  released  will  belong  to  the  heir- 
at-law:  Roberts  Y.  Walker  (2). 

(1)  55  E.  E.  164  (4  Beav.  581).  (2)  32  E,  E.  318  (1  Euss.  &  My.  752). 
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Sturob      The  Master  of  the  Bolls  : 

r. 

DiMSDALB.  It  appears  to  me  that  the  effect  of  the  first  words  of  this  will  is, 
to  create  a  common  fund  composed  of  realty  and  personalty,  which 
would  consequently  be  liable  to  the  ordinary  rules  of  apportionment 
between  the  parties  entitled  to  the  fund,  who  stand  in  different 
characters ;  but  there  follows  a  direction  that  the  charity  legacies  are 
not  to  be  paid  out  of  the  real  estate,  but  are  to  be  paid,  "exclusively, 
out  of  and  from  such  part  of  her  personal  estate  only  as  might  be 
legally  applicable  thereto."  I  do  not  feel  disposed  to  alter  the  opinion 
which  I  am  reported  to  have  expressed  on  a  former  occasion  (i). 
Certainly  I  very  much  doubt,  whether  words  of  this  kind  will  be 
sufficient  to  exempt  any  part  of  the  estate  from  the  ordinary  rules  of 
applying  and  distributing  assets.  The  words  here  do  not  contain  any 
direction  that  the  charities  shall,  in  the  distribution  of  the  assets,  have 
any  priority  over  any  other  demands  upon  the  general  assets.  If 
therefore  it  rested  upon  these  words  alone,  I  should  have  hesitated  a 
great  deal  before  I  could  give  full  effect  to  these  charity  legacies,  but 
what  occurs  afterwards  in  the  will  seems  to  me  to  be  most  material. 
[  456  ]  The  testatrix  was  very  anxious  to  have  various  annuities  paid  in 

full,  and  she  directed  that  a  sufficient  amount  of  stock  should  be 
set  apart  for  answering  them ;  having  created  a  fund  for  the  pay- 
ment of  these  annuities,  she  directed  that  if  the  other  parts  of  her 
estate  should  not  be  sufficient  for  the  payment  of  the  twelve  legacies 
of  500{.  each,  then  that  the  fund  set  apart  for  the  payment  of  the 
annuities  should  be  made  answerable  for  any  deficiency  that  might 
occur.  When  the  annuitants  die,  and  it  becomes  clear  that  a 
portion  of  the  corpus  of  the  fund  provided  for  their  payment  can  be 
safely  applied,  she  directs  the  trustees  to  sell  the  released  portion  and 
apply  the  proceeds,  first  in  payment  of  the  twelve  legacies  of  500L 
each,  and  then  among  the  persons  entitled  to  the  charity  legacies. 

But  for  this  direction,  I  own  I  should  have  had  great  difficulty, 
but  with  it  I  feel  none.  There  is  a  fund  constituted,  or,  according 
to  the  term  which  is  used  on  occasions  of  this  sort,  a  fund  **  demon- 
strated "  by  the  testatrix  herself,  for  the  payment  of  those  charity 
legacies.  If  it  were  perfectly  clear  that  the  whole  of  that  fund  of 
28,081Z.  consisted  of  pure  personalty,  I  think  there  would  have 
been  nothing  more  to  be  said  about  the  matter ;  for  it  appears  to 
me,  that  the  charity  legatees  are  entitled  to  be  paid,  by  means  of 
the  specific  fund  out  of  which  the  testatrix  has  directed  them  to  be 
paid,  and  which  was  to  consist  of  pure  personalty. 
(1)  55  R.R.  164  (4l3eav.  581). 


VOL.  LXITt. 


1843.     CH.     6  BEAV.  466. 


147 


I  should  not  have  felt  clear  on  it  if  the  question  depended  on  the 
first  clause  alone;  for  I  doubt  whether  a  mere  declaration  that 
charity  legacies  are  to  be  paid  out  of  pure  personalty  will  give 
them  a  priority  over  the  other  legacies  and  charges  (i). 


sturge 

r. 

DiMSOALE. 


THOMPSON   V.  BLACKSTONE. 

(6  Beav.  470-473.) 

A  trustee  entered  into  a  contract  for  the  sale  of  tnist  property,  and  it 
was  agreed  that  the  purchaser  should,  out  of  the  purchase-money,  retain  a 
private  debt  duo  to  him  from  the  trustee.  On  a  bill  by  the  tinistee  :  Held, 
that  this  Court  would  not  decree  the  specific  performance  of  such  a 
contract. 

Tms  was  a  bill  for  specific  performance. 

The  bill  was  rather  vague  in  its  statements,  but  it  alleged  that 
the  testator,  by  his  will  dated  in  1822,  devised  certain  estates  to 
his  wife  for  life,  and  after  her  decease  unto  his  sons,  the  plaintiffs 
Richard,  Thomas  and  Edwin  Thompson,  "  in  trust  to  sell  and 
dispose  of  the  same,  for  the  best  price,  or  sum  or  sums  of  money 
that  could.be  had  or  gotten  for  the  same; ''  and  he  declared  that 
their  receipts  should  be  good  and  sufficient  discharges  to  any 
purchaser  for  the  purchase-money.  The  bill  did  not  state  any 
trusts  on  which  the  produce  was  to  be  held. 

The  widow  became  indebted  to  Blackstone  during  the  plaintiffs' 
minority,  and  deposited  with  him  the  title  deeds  of  the  estate 
Eichard  also  became  indebted  to  Blackstone. 

The  widow  died  in  1889,  and  in  1840,  Bichard,  on  behalf  of 
himself  and  the  other  plaintiffs  (Thomas  and  Edwin)  agreed  with 
Blackstone  for  the  sale  to  him  of  the  property  for  620Z.,  of  which 
sum,  2402.  was  to  be  retained  for  the  debts  due  to  him  from  the 
widow  and  Richard,  but  Richard  Thompson  was  "  to  be  accountable 
to  the  estate  of  the  said  testator  for  the  sum  of  6202. "  An  agree- 
ment in  writing  was  executed,  whereby  Blackstone  agreed  to  purchase 
the  property  for  380Z. 

The  bill  prayed  a  specific  performance,  and  that  the  defendant 
might  pay  the  residue  of  the  880Z. 

There  were  statements  in  the  bill  which  tended,  though  not  very 
distinctly,  to  show,  that  there  were  trusts  to  be  performed  ;  as,  that 
a  Mr.  Gharlwood  and  his  wife  were  beneficially  interested  under  the 

(1)  But  this  doubt  seems  to  have  been  removed  by  Beaumont  y.  Oliveira 
(1869)  L.  B.  4  Ch.  309.— O.  A,  S. 

10—2 
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June  23. 

Rolls  Court, 

Lord 
Lanodale, 

M.R, 

[470] 


[471] 
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Thompson     will  of  the  testator,  that  the  three  sons,  "  in  the  execution  of  the 
Blackbtonb.  trusts  of  the  will  of  the  testator,"  prepared  conditions  of  sale  of 
the  property. 
The  defendant  demurred  to  the  bill  for  want  of  equity. 

Mr.  Pemberton  Leigh  and  Mr.  Hardf/y  in  support  of  the 
demurrer,  argued,  that,  upon  the  face  of  the  bill,  it  appeared  that 
the  trustee  had  entered  into  an  engagement  to  sell  trust  property, 
a  part  of  the  produce  of  which  was,  according  to  the  terms  of  the 
agreement,  to  be  applied  in  payment  of  the  private  debt  of  the 
trustee  and  of  the  widow.  That  this  Court  would  not  enforce  a 
contract  involving  a  breach  of  trust  (i),  and  that,  therefore,  there 
was  no  equity  to  support  the  bill.  They  objected  also  that 
Charlwood  and  wife  were  necessary  parties. 

Mr.  Kindersley  and  Mr.  Bromhead,  contra,  contended  that, 
upon  the  face  of  the  bill,  there  appeared  no  trusts  to  perform, 
except  the  trust  to  sell  the  property.  That  it  must  be  assumed, 
that  the  purchase-money  belonged  beneficially  to  the  vendors ;  or, 
at  all  events,  there  being  no  trusts  declared,  that  it  belonged,  as  a 
resulting  trust,  to  Bichard  the  heir-at-law. 

Mr.  Pemberton  Leigh,  in  reply : 

The  bill  shows  that  there  are  existing  trusts  under  the  will  to  be 
performed.  It  is  not  shown  that  Eichard  is  the  heir-at-law  ;  and 
[  *472  ]  it  *is  a  mere  assumption  that  there  is  any  resulting  trust.  A  pur- 
chaser having  notice  of  the  improper  mode  in  which  the  purchase- 
money  is  to  be  applied,  cannot  safely  complete.  He  would  be 
himself  joining  in  a  breach  of  trust. 

The  Master  of  the  Bolls: 

This  bill  is  filed  for  the  specific  performance  of  the  agreement, 
for  the  sale  of  the  estate  in  question.  The  plaintiffs  state  that,  at 
the  time  it  was  entered  into,  there  was  an  agreement  and  under- 
standing between  them  to  this  effect.  The  plaintiffs  agreed  to  sell 
this  estate  to  the  defendant  for  620i!.,  of  which  240L  was  to  be 
retained  by  the  purchaser,  in  satisfaction  of  a  debt  due  to  him 
from  the  widow  and  one  of  the  vendors,  and  the  remainder  was  to 

(1)  See  Mortlock  v.  BuUer,  7  E.  B.      Richardson,    bb    R.    R.  38    (4   Beav. 
417  (10  Vee.  292);    Ord  v.  Noel,   21       174). 
B.  B.  328  (5  Madd.   438);    Wood  v. 
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be  paid  over  to  the  plaintiflfs.  The  plaintiflfs,  receiving  380Z.  only,  Thompson 
were  ''  to  be  accountable  to  the  estate  of  the  said  testator  deceased  "  blagkstone 
for  the  full  sum  of  620/.,  and  the  sum  of  240/.,  part  of  the  purchase- 
money,  was  to  be  applied  in  satisfaction  of  a  debt,  which,  from  the 
other  statements  of  the  bill,  appears  to  be  a  debt  originally  due,  in 
part  from  the  widow  of  the  testator,  and  as  to  the  rest,  from  the 
plaintiff  Bichard  Thompson  himself.  620/.  is  distinctly  stated  to 
be  the  sum  for  which  the  plaintiffs  were  to  be  accountable  to  the 
estate,  and  240/.  of  that,  by  the  arrangement,  was  to  be  applied 
to  debts  due  from  other  persons,  and  not  from  the  estate  of  the 
testator.  Is  not  that  necessarily  a  breach  of  trust,  if  there  be  any 
trust  alleged  ? 

There  is  a  trust  alleged,  which,  though  not  very  distinct,  is  more 
than  sufficient  to  prevent  such  a  contract  as  this  being  carried  into 
effect  by  the  aid  of  this  Court  upon  a  bill  for  specific  performance. 

A  beneficial  interest  is  alleged,  as  well  as  a  trust  for  sale ;  yet  I       [  ^^3  ] 
am  desired  to  suppose,  that  the  trust  for  sale  was  without  any  * 

object,  so  that  there  was  a  resulting  trust  for  the  benefit  of  the 
heir ;  and  I  am  further  to  assume,  that  one  of  these  plaintiffs  is 
the  heir,  though  he  is  not  so  stated  to  be.  I  cannot  assume  either 
of  these  facts,  especially  when  I  find  this  statement,  that  the 
trustees  for  sale  are  to  be  accountable  to  the  estate  of  the  testator 
for  the  whole  amount  of  the  purchase- money,  and  words  which, 
though  somewhat  vague,  show  an  interest  in  Charlwood  and  his 
wife.  I  think  there  is  sufficient  to  show  that  there  is  a  trust  to  be 
carried  into  effect  under  the  will,  and  that  that  which  is  sought  to 
be  carried  into  effect  is  a  deviation  from  those  trusts.  I  think  on 
that  ground,  that  this  demurrer  ought  to  be  allowed. 

It  is  unnecessary  to  say  any  thing  as  to  parties. 


FLOWER  V.   HARTOPP.  i843. 

June  8  9 

(6  Beav.  476—485 ;  S.  C.  12  L.  J.  Ch.  507  ;  7  Jur.  613.)  July  8.  * 

Charles  11.,  by  letters  patent,  granted  some  property  in  fee,  subject  j>j,   ^y. 

to  a  fee  farm  rent,   and    to    a  proviso  of  re-entry,  in  case  a  decree  tq  . 

should  be  made  at  the  suit  of  the  King  for  repairing  the  property,  Lanodale, 

and  the  same  should  afterwards  remain  for  a  year  out  of  repair.     The  M.R. 

Crown  afterwards  granted  away  the  rent :  Held,  that  the  proviso  for  re-  [  476  ] 
entry  could  not  be  exercised,  and  that  it  therefore  formed  no  objection  to 
the  title  to  the  property. 

By  the  conditions  of  sale,  no  further  evidence  of  identity  was  to  be 
required  than  what  was  affoided  by  the  abstract  and  the  documents  therein 
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Flower  abstracted.    The  descriptions  in  the  documents  differed  amongst  them- 

t.  selves,  and  from  the  description  in  the  particulai-s  of  sale :  Held,  that  the 

Habtopp.  purchaser  was  entitled  to  have  further  proof  of  the  identity. 

One  general  exception  was  taken  to  the  Master* s  report  of  a  good  title, 
which  did  not  point  out  the  objections  to  the  title.  The  Court  disapproved 
of  this  inconvenient  mode  of  proceeding. 

A  WATER  corn-mill  and  premises  were  sold  under  the  decree  of 
the  Court,  and  a  reference  was  made  to  the  Master  to  inquire  and 
state  whether  a  good  title  could  be  made  thereto. 

Upon  that  reference,  it  appeared,  that  by  letters  patent  dated 
the  8th  of  April,  1635,  King  Charles  I.  granted  to  Edward  Ferrers 
and  William  Ferrers,  their  heirs  and  assigns,  ''all  those  water  and 
corn  mills  beneath  the  Castle  of  Leicester  with  all  soke  and  suit  to 
the  same  belonging  &c."  (which  was  alleged  to  be  the  property 
sold),  yielding  a  fee  farm  rent  of  111.  to  the  King,  subject  to  the 
following  proviso: 

**  That  if,  at  any  time  thereafter,  any  mill  thereby  granted  should 
be  in  decay,  or  totally  ruined,  thrown  down  or  prostrated,  and  any 
cause,  suit  or  plea  should  be  instituted  or  mooted  in  the  Court 
of  the  Duchy  of  Lancaster,  on  behalf  of  the  King,  his  heirs  or 
successors,  against  any  tenant,  farmer  or  occupier  of  the  mills  and 
other  premises,  for  not  repairing,  sustaining  and  maintaining  the 
same,  or  any  of  them,  or  on  account  of  the  same  being  totally 
ruined,  prostrated  or  subverted ;  and  a  decree  or  decrees  should  be 
made  by  the  said  Court,  for  repairing  and  sustaining  of  all  or  any 
[  •477  ]  of  the  said  ♦mills  and  other  premises,  and  for  the  preserving,  keep- 
ing and  maintaining  them  in  good  state  and  repair,  or  for  newly 
building,  erecting  or  constructing  them,  or  any  of  them;  and 
nevertheless,  the  tenant,  farmer  or  occupier  thereof,  should  not, 
within  one  year  next  after  such  decree  or  decrees  so,  from  time  to 
time,  made,  repair,  maintain,  sustain,  erect,  build  or  otherwise 
restore  the  same  mill,  according  to  the  form  or  effect  of  such 
decree  or  decrees,  that  then  and  so  often  it  should  be  lawful  for 
the  King,  his  heirs  and  successors,  into  all  or  any  of  the  said  mill 
or  mills,  for  the  repairing,  maintaining,  newly  building  or  erecting 
of  which  such  decree  or  decrees  shall  have  been  made,  to  re-enter 
the  same,  and  to  have  again  and  repossess  for  ever,  any  thing  in 
the  letters  patent  to  the  contrary  notwithstanding." 

The  letters  patent  also  contained  a  covenant,  on  the  part  of  the 
King,  not  to  build  any  other  water  mill  upon  any  stream  on  which 
any  mill  thereby  granted  was  erected,  or  any  wind  or  horse  mill 
within  any  manor,  field,  or  place  in  which  any  wind  or  horse  mill 
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then  stood,  or  in  any  place  near  the  mills  thereby  granted,  whereby      Floweb 
any  injury  could  arise  to  them.  Hartopp. 

The  property  thus  granted  to  Edward  Ferrers  and  William 
Ferrers  was,  in  1636,  conveyed  by  them  to  Edward  Moseley,  and 
afterwards,  in  the  same  year,  by  him  to  the  Corporation  of  Leicester, 
and,  in  1686,  by  the  Corporation  of  Leicester  to  Lawrence  Carter, 
under  whose  will,  dated  1771,  it  was  sold,  and  at  length  it  became 
vested  in  Lewthwaite  Flower,  whose  estate  was  administered  in 
this  cause. 

The  fee-farm  rent  was  afterwards  sold  and  conveyed  under  the 
statutes  of  Charles  II.  (i),  to  the  trustees  of  ^Colston's  Hospital  in      [  •478  ] 
Bristol,  in  whom  the  same  was  now  vested. 

This  property  being  sold  in  this  suit,  a  reference  as  to  the  title 
was  made  to  the  Master,  who  having  reported  in  favour  thereof, 
the  case  came  on,  upon  an  exception  to  his  report.  There  were 
two  objections,  first,  that  the  estate  was  subject  to  a  right  of 
re-entry,  either  in  the  Crown  or  in  the  grantee  of  the  Crown ;  the 
second  related  to  the  identity,  with  respect  to  which  it  is  necessary 
farther  to  state,  that,  by  the  sixth  condition  of  sale,  it  was  provided 
as  follows:  "That  no  further  evidence  of  identity  of  the  parcels 
shall  be  required,  than  what  is  afforded  by  the  abstract,  or  the 
deeds,  instruments  or  other  documents  therein  abstracted." 

The  modern  description  in  the  particulars  of  sale  differed  from 
that  in  the  will,  letters  patent,  and  subsequent  deeds;  and  the 
description  in  the  will,  differed  from  the  former  instruments,  the 
descriptions  in  which  were  not  precisely  the  same. 

Mr.  Turner  and  Mr.  Heatlifield,  for  the  purchaser,  in  support 
of  the  exception : 

[The  arguments  on  the  first  objection  sufficiently  appear  from 
the  judgment.] 

The  identity  of  the  property  is  not  sufficiently  shown ;  notwith-  [  479  ] 
standing  the  conditions  of  sale,  the  identity  must  be  proved ;  it  is 
only  by  proving  the  identity  of  the  property  that  you  can  show 
that  the  abstracted  deeds  relate  to  it.  To  evidence  a  good  title  to 
property  by  the  abstracted  deeds,  you  must  show  that  the  deeds 
relate  to  that  very  property.    *    ♦     * 

Mr.  Pemberton  Leigh  and  Mr.  G.  L.  Russell  for  the  plain- 
tiff.    ♦     *     * 

(1)  22  Car.  II.  c.  6,  and  22  &  23  Car.  II.  c.  24. 
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Flower  Mr.  Turner,  in  reply. 

Hartopp.  ***** 

[480] 

[  481  ]       The  Master  of  the  Rolls  : 

In  this  case  two  objections  are  taken  to  the  title.  The  first  as  to 
the  right  of  re-entry  on  the  part  of  the  Crown ;  the  second  as  to 
the  identity  of  the  parcels. 

With  respect  to  the  first,  which  is  the  important  objection,  I  will 
take  time  to  consider  it.  It  may  be  necessary  to  have  it  decided  in 
another  place. 

As  to  the  question  of  identity,  I  am  not  satisfied  with  the  evidence 
produced  before  the  Master.  The  vendor  goes  to  a  sale  with  a 
certain  description  of  the  property  in  his  particulars,  and  he  has  a 
condition  of  sale  which  says :  "  That  no  further  evidence  of  the 
identity  of  the  parcels  shall  be  required,  than  what  is  afforded  by 
the  abstract,  or  the  deeds,  instruments,  or  other  documents  therein 
abstracted." 

When  these  instruments  are  looked  into,  we  find  that  the  descrip- 
tion contained  in  the  last,  which  is  a  will  of  not  less  than  seventy 
years  old,  differs  from  the  description  in  the  particulars.  Then,  it 
was  justly  said,  you  are  not  to  confine  yourself  to  the  will,  but  you 
are  to  look  at  the  other  instruments  stated  in  the  abstract ;  and  if 
you  find  that  the  words  used  in  the  will,  being  modified  when  com- 
pared with  the  expressions  used  in  the  previous  deeds,  induce  a 
conclusion  which  identifies  the  property  with  the  description 
contained  in  the  particulars,  then  the  vendor  has  done  all  that 
can  be  required.  But,  upon  looking  back  to  the  other  descriptions 
contained  in  the  three  or  four  previous  instruments,  it  is  found 
that  they  vary  more  than  the  last  instrument,  from  the  description 
contained  in  the  particulars.  This,  therefore,  does  not  aid  the 
vendor,  but  rather  makes  the  identity  more  difficult.  The  lapse 
[  *482  ]  of  *seventy  years  would  well  justify  a  change  in  the  state  of  the 
property,  and  a  variation  in  the  description ;  but  the  instant  you 
have  a  variation  in  the  deeds,  the  description  in  the  deeds  cannot, 
of  itself,  be  evidence  of  the  description  contained  in  the  particulars : 
something  else  must  be  introduced  to  correct  them ;  and  therefore, 
although  the  purchaser  may  not  be  entitled  to  require  any  further 
evidence  of  the  identity  of  the  parcels  than  what  is  afforded  by  the 
deeds,  yet  he  is  entitled  to  have  what  he  has  bought  distinguished, 
and  without  that,  it  cannot  be  said  by  the  vendor  that  he  has  proved, 
by  the  instruments,  the  parcels  described  in  the  particulars.     It  is 
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ver3'  possible  that  a  short  afiBdavit  might  remove  the  difficulty,  but      Flowek 
I  think,  as  the  matter  at  present  stands,  the  exception,  as  to  the     habtopp. 
identity,  must  be  referred  back  to  the  Master,  unless  the  parties 
agree  on  some  other  course. 

I  will  reserve  the  other  question. 

The  Master  op  the  Rolls  :  J'*^h  S- 

This  case  comes  on  upon  an  exception  to  the  Master's  report 
dated  the  3rd  day  of  March,  1843,  finding  that  a  good  title  was 
shown  to  an  estate  purchased  by  the  exceptant  under  the  decree  of 
the  Court. 

On  the  hearing  of  the  exception,  two  points  only  were  raised  in 
argument.  It  was  alleged,  first,  that  the  estate  was  subject  to  a 
right  of  re-entry,  either  in  the  Crown  or  in  the  grantee  of  the 
Crown  ;  and,  secondly,  that  the  identity  of  the  premises  sold,  with 
the  premises  to  which  the  vendor  has  made  out  a  title,  was  not 
sufficiently  established.  Upon  the  second  point,  I  thought  the 
*exception  good ;  as  to  the  first,  I  reserved  the  question  for  further  [  '^ss  ] 
consideration. 

The  title  is  traced  up  to  the  letters  patent  dated  the  8th  day  of 
April,  1635  (11  Car.  I.),  whereby,  that  which  is  alleged  to  be,  and 
which  for  the  present  purpose  must  be  assumed  to  be,  the  property 
in  question,  was  granted  to  Edward  Ferrers  and  William  Ferrers 
in  fee,  yielding  a  fee-farm  rent  of  172.  to  the  King. 

The  property  in  question  was  in  part  described  as  **all  those 
water  and  corn-mills  beneath  the  Castle  of  Leicester  with  all  soke 
and  suit  to  the  same  mills  belonging."  And  the  letters  patent 
contained  a  proviso  "  That  if  at  any  time  thereafter,"  &c. 

The  property  thus  granted  to  Edward  Ferrers  and  William 
Ferrers  was  by  them  conveyed  to  Edward  Moseley,  and  afterwards 
by  him  to  the  Corporation  of  Leicester,  and,  at  a  subsequent 
period,  by  the  Corporation  of  Leicester  to  Lawrence  Carter,  under 
whose  will  it  was  sold,  and  at  length  it  became  vested  in  Lew- 
thwaite  Flower,  whose  estate  is  administered  in  this  cause.  The 
proviso  for  re-entry  which  is  contained  in  the  letters  patent,  was 
not  noticed  in  the  particulars  and  conditions  of  sale;  and  the 
question  is,  whether  the  right  of  re-entry  is  now  in  force ;  for  if  it 
is,  the  vendor  cannot  compel  the  purchaser  to  complete  the 
purchase. 

It  does  not  appear  that  the  right  of  re-entry  was  ever  made  the 
subject  of  any  grant  or  release,  but  the  fee-farm  rent,  which  was 
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Flowbe      all  the  interest  reserved  to  the  Crown  by  the  letters  patent,  was 
Habtopp.     some  time  afterwards  granted  to,  and  is  now  vested  in,  the  trustees 
of  Colston's  Hospital  at  Bristol. 
[  i84  ]  The  purchaser  alleges  that  the  existence  of  the  fee-farm  rent 

proves  the  existence  of  the  right  of  re-entry,  or,  at  least,  that  it 
ought  to  be  proved  by  the  vendor  that  the  right  of  re-entry  is 
extinct.  His  argument  is  shortly  this  :  the  right  exists  or  not ;  if 
it  exists,  it  is  either  in  the  Crown  or  in  the  grantee  of  the  fee-farm 
rent,  and  to  the  purchaser  it  is  immaterial  which ;  and  if  it  does 
not  exist,  the  vendor  ought  to  show  how  it  has  been  destroyed. 

The  vendor  scarcely,  if  at  all,  objects  to  the  form  or  substance  of 
the  argument ;  but  he  insists,  that  at  this  time,  there  is  no  right  of 
re-entry,  for  if  any,  it  is  true,  as  the  purchaser  says,  that  it  must 
be  in  the  Crown,  or  in  the  grantee  of  the  fee-farm  rent ;  it  cannot 
be  in  the  grantee  of  the  fee-farm  rent,  because  the  grant  was  not 
of  a  reversion  within  the  statute  32  Hen.  VIII.  c.  34,  and  also 
because  the  owner  of  the  fee-farm  rent  cannot  have,  at  the  suit  of 
the  King,  that  decree  upon  which  alone  the  right  of  re-entry  is  to 
be  founded ;  and  it  cannot  be  in  the  Crown,  because  the  exercise 
of  it  would  defeat  the  grant  of  the  fee-farm  rent. 

The  argument  of  the  vendor  appears  to  me  to  be  valid.  There 
is  nothing  to  countenance  the  conjecture  made  by  the  purchaser, 
that  the  right  of  re-entry  was  reserved  by  the  Crown  for  the  public 
benefit,  to  secure  the  existence  of  a  mill  where  corn  can  be  ground. 
The  whole  interest  of  the  Crown  has  been  alienated.  The  right  of 
re-entry  could  only  be  enforced  under  a  decree  obtained  at  the  suit 
of  the  Crown.  The  re-entry,  if  obtained,  would  make  void,  ab  initio, 
the  estate  granted  by  the  letters  patent,  and  defeat  the  rent  charge; 
and,  on  consideration  of  the  nature  of  the  proviso,  the  alienation  of 
the  fee-farm  rents,  and  the  effect  of  the  statutes,  (32  Hen.  YIII.  c.  34, 
[  ♦485  ]  22  Car.  II.  c.  6,  and  22  &  23  *Car.  II.  c.  24).  I  am  of  opinion, 
that  there  is  not,  imder  the  proviso,  any  right  of  re-entry  which  can 
now  be  enforced.  I  must  therefore  overrule  the  exception,  so  far  as 
it  is  founded  on  the  objection  that  such  right  of  re-entry  is  in  force. 

Befer  it  back  to  the  Master,  upon  the  objection  that  the  property 
described  in  the  abstract  is  not  sufiiciently  identified  with  the 
property  described  in  the  printed  particulars. 

One  general  exception  only  had  been  taken  to  the  report,  "  for 
that  the  Master  had  certified  that  a  good  title  was  shown  to  the 
property,  whereas  the  Master  ought  not  to  have  so  certified." 
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It  was  objected,  that  the  form  was  improper,  and  that  the      fi.owbb 
purchaser  ought  to  have  specified  the   objections   on  which   he     haktopp. 
intended  to  rely,  and  costs  were,  in  consequence,  asked  against 
the  exceptant. 

The  Mastbb  of  the  Bolls  disapproved  of  the  mode  in  which 
the  questions  had  been  presented  to  the  Court,  and  held,  that  the 
order  now  made  ought  to  specify  the  objections  insisted  on  by  the 
exceptant :  he  said,  however,  that  he  could  make  no  special  order 
as  to  costs. 


MADGWICK  V.  WIMBLE. 

(6  Beav.  495—502;  S.  C.  14  L.  J.  Ch.  387;  7  Jur.  661.) 

Suxriving  partners  insisted  on  continuing  the  partnership  with  the 
assets  of  a  deceased  partner.  The  Court  thought  the  representatives  of 
the  latter  entitled  to  a  receiver. 

Partnership  stipulation,  that  a  son  of  one  partner,  or  in  case  of  his 
minority,  the  executor  should,  on  the  death  of  such  partner,  succeed  to 
his  share.  The  Court,  on  the  terms  of  the  partnership  deed,  considered  it 
an  option,  and  not  an  obligation. 

In  June,  1889,  Messrs.  Warner,  Attwood  and  Wimble  entered 
into  partnership  for  a  term  of  years.  By  the  deed  of  partnership  it 
was  provided,  that  Attwood  was  to  be  entitled  to  introduce  his 
eldest  son  as  an  apprentice,  and,  after  the  expiration  of  the 
apprenticeship,  he  was  to  be  at  liberty  to  transfer  to  such  eldest 
son  his  own  share  and  interest  in  the  said  partnership.  ''  And  in 
case  the  said  William  Attwood  should  depart  this  life  during  the 
continuance  of  any  such  partnership,  leaving  his  said  eldest  son 
qualified  to  take  his  father's  share  in  the  said  partnership  concerns, 
such  son  should  be  entitled  to  succeed  thereto,  and  become  a 
partner  with  the  other  or  others.  But  if  Attwood  should  depart 
this  life,  leaving  his  eldest  son  him  surviving,  who  should  be  dis- 
qualified for  immediately  taking  his  father's  share,  by  reason  only  of 
minority,  then  that  the  executors  of  Attwood  should  be  entitled  to 
hold  Attwood's  share  in  the  said  partnership  during  such  minority, 
allowing  to  Warner  100/.  per  annum,  out  of  their  share  of  profits, 
as  an  equivalent  for  his  personal  attention,  and  should  transfer  the 
same  share  to  such  son  on  his  attaining  full  age.  Provided  always, 
that  such  son  of  the  said  William  Attwood  should  not  be  entitled 
to  "become  a  partner,  unless  he  should  be  of  good  character  and 
competent  ability,  and  that  any  party  thereto  might  object  to  his 
admission  as  such  partner,  for   want  of  such  qualification,  and 


1843. 
Jtdy  13. 

Rolls  Court, 

Lord 
Lakodale, 

M.R. 

[496] 


[  •496  ] 


156  1843.     CH.     6  BEAV.  496—497.  [r.b. 

madowick  might  require  a  decision  thereon  to  be  made  by  arbitration.  And 
Wimbles.  ^^^  case  Attwood  should  so  die,  leaving  a  widow,  but  not  such  son 
entitled  to  succeed  to  his  share  of  the  said  copartnership,  or  if  any 
such  son  should  become  disqualified  therefrom,  or  should  die  in  the 
lifetime  of  his  mother,  then  such  widow  of  Attwood  should  be 
entitled  to  receive,  not  only  during  the  remainder  of  the  seven 
years,  but  also  during  such  further  term  as  the  said  trade  should 
be  carried  on  under  the  provisions  of  the  deed,  an  annuity  of 
lOOZ.,  to  be  paid  by  quarterly  payments  by  the  party  or  parties 
carrying  on  the  same  trade,  in  proportion  to  their  respective  shares 
of  profit,  and  to  commence  from  the  time  when  Attwood  or  his 
executors,  or  his  son,  entitled  as  aforesaid,  should  cease  to  have  any 
share  in  the  profits  of  the  said  trade." 

Provision  was  afterwards  made  for  the  event  of  the  death  of 
Wimble  or  Warner. 

A  lease  for  twenty-one  years  was  at  the  same  time  granted  by 
Attwood  of  some  property  to  the  three  partners,  in  trust  for  the 
partnership. 

Attwood  died  in  November,  1841,  leaving  his  son  a  minor,  and 
his  widow  alone  proved  his  will.  On  her  death,  in  May,  1842,  the 
plaintiff  proved  his  will,  and  gave  notice  to  the  surviving  partners, 
that  he  declined  to  take  the  testator's  share  for  the  purpose  of  carrying 
on  the  trade  for  the  benefit  of  his  estate,  or  of  his  eldest  son. 

The  surviving  partners,  however,  continuing  to  carry  on  the 
[  •497  ]  trade  as  theretofore,  the  executors  of  Attwood  *filed  this  bill  to 
have  the  partnership  affairs  wound  up,  and  for  a  receiver  and 
injunction.  Warner  insisted,  that  by  the  terms  of  the  partnership, 
the  surviving  partners  had  a  right  to  continue  the  capital  of  Attwood 
in  the  business ;  he  stated  that  the  widow,  after  proving  the  will, 
had  continued  the  business  with  them,  and  had  received  her  share 
of  the  profits  of  the  permanent  capital. 

A  motion  was  now  made,  on  the  part  of  the  plaintiff,  for  a 
receiver  to  get  in  the  partnership  property,  and  to  sell  the  stock 
and  effects  belonging  thereto,  and  for  an  injunction  to  restrain  the 
surviving  partners  from  carrying  on  the  business  in  the  name  of 
the  deceased  partner. 

Mr.  Pemberton  Leigh  and  Mr.  Renshaic,  in   support  of  the 
motion : 

According  to  the  true  construction  of  the  partnership  deed,  the 
son  and  executor  of  Attwood  are  entitled  to  an  option  of  taking  the 
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share  of  Attwood  in  the  husiness  ;  but  it  is  not  obligatory  on  them    madgwick 
to  do  BO.    Nothing  has  been  done  by  the  widow  to  bind  the  testator's     wimblb. 
estate  by  an  adoption  of  the  right.     All  she  has  done  has  been  to 
receive  monies  on  account.     Supposing,  however,  that  she  had 
adopted  it,  that  would  not  bind  the  present  plaintiff.    He  cannot  be 
compelled  to  make  himself  personally  responsible  for  the  losses  and 
liabilities  of  a  partnership,  in  which  he  has  no  beneficial  interest. 
There  will  be  no  limit  to  his  liability  if  he  enters  into  this  partner-    . 
ship.    Even  if  the  testator  had  covenanted  that  his  executor  should 
carry  on  the  business  with  the  surviving  partners  after  his  death, 
the  executor  could  not  be  compelled,  against  his  will,  to  perform 
that  obligation  of  his  testator. 

The  estate  of  Attwood  is  insolvent,  and  all  his  assets  are  required 
for  payment  of  his  debts :  they  cannot  therefore  be  wholly  retained 
by  his  surviving  partners. 

The  circumstances  of  this  case  require  the  appointment  of  a  [  -^^^  ] 
receiver  for  the  protection  of  the  testator's  interests.  Here  there  is 
a  dissolution  by  the  death  of  Attwood,  and  as  to  the  rights  of 
succeeding  to  the  testator's  share,  Kershaw  v.  Matthews  (i)  decides, 
that  when  a  partner  has  a  right  to  appoint  a  person  to  succeed, 
upon  his  death,  to  his  share  in  a  business,  and  the  person  so 
appointed  refuses  to  accept  that  share,  or  to  comply  with  the 
stipulations,  the  partnership  is  dissolved.  Here  the  defendants, 
after  dissolution,  are  continuing  the  trade  with  the  testator's  assets, 
and  in  the  testator's  name;  this  is  a  sufficient  ground  for  the 
interposition  of  the  Court:  Harding  v.  Glover  (2).  They  also  cited 
Wilson  V.  Greenwood  (3). 

Mr,  Teed  and  Mr.  Goodeve,  for  Wimble,  did  not  oppose  the 
motion. 

Mr.  Kindersley  and  Mr.  Tmiter,  for  the  defendant  Warner : 

The  terms  of  the  partnership  deed,  and  the  conduct  of  the  late 
executrix,  entitle  the  surviving  partners  to  continue  the  business  in 
the  mode  pointed  out  by  the  partnership  deed.     *     *     * 

It  is  said  that  Attwood's  estate  is  insolvent ;    but  there  is  no       [  499  ] 
evidence  of  that  fact ;  and  even  supposing  it  to  be  true,  that  would 
not  give  to  his  personal  representatives  the  right  of  putting  an  end 
to  the  partnership  contract :  it  is  binding  on  the  deceased  partner 

(1)  26  R.  E.  13  (2  Eu88.  62J.  (3)  18  R.  R.  118  (1  Swanst.  481). 

(2)  11  E.  R.  lUd  (18  Vee.  281). 
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Madgwick  and  bis  property ;  and  it  is  not  to  be  released  on  tbe  ground  of 
Wimble,  insolvency.  The  defendants  have  entered  into  the  partnership  and 
embarked  their  own  capital  therein,  on  the  faith  that  the  stipula- 
tions on  the  part  of  Attwood  would  be  performed ;  besides  this,  the 
executrix  by  adopting  the  option,  bound  Attwood's  estate,  and  the 
present  plainti£f  cannot  now  recede  from  it. 

Mr.  Pemberton  Leigh,  in  reply : 
Where  a  partnership  is  dissolved,  it  is  impossible  that  matters 
can  remain  in  statu  quo.    It  must,  of  necessity,  be  wound  up  by  a 
sale,  and  every  application  of  the  partnership  property  inconsistent 
with  winding  it  up  is  improper :  Crawsliay  v.  Maule  (i).     *     *     * 

[500]       The  Master  of  the  Bolls: 

It  must  be  admitted,  that  when  an  application  is  made  for  a 
receiver  in  partnership  cases,  the  Court  is  always  placed  in  a 
position  of  very  great  difficulty ;  on  the  one  hand,  if  it  grants  the 
motion,  the  effect  of  it  is  to  put  an  end  to  the  partnership,  wliich 
one  of  the  parties  claims  a  right  to  have  continued ;  and,  on  the 
other  hand,  if  it  refuses  the  motion,  it  leaves  the  defendant  at 
liberty  to  go  on  with  the  partnership  business,  at  the  risk,  and 
probably  at  the  great  loss  and  prejudice,  of  the  dissenting  party. 
Between  these  difficulties  it  is  not  very  easy  to  select  the  course 
which  is  best  to  be  taken,  but  the  Court  is  under  the  necessity  of 
adopting  some  mode  of  proceeding,  to  protect,  according  to  the  best 
view  it  can  take  of  the  matter,  the  interests  of  both  parties,  and  it 
has  accordingly  interfered  in  many  such  cases. 

The  rights  of  the  parties  now  in  question  depend  upon  the  deed. 
The  case  seems  to  be  this,  that  there  was  to  be  a  partnership 
continued  between  them  for  a  certain  term  of  years,  that  is,  if  they 
all  lived  during  that  period.  A  separate  provision  was  made  for  the 
event  of  the  death  of  any  or  either  of  them.  Upon  the  death  of 
Warner  or  Wimble,  a  provision  was  made  for  the  disposition  of  their 
interests;  but,  upon  the  death  of  Attwood,  a  different  sort  of 
provision  was  made,  for  he  wished  to  secure  for  his  son  the 
advantage  of  becoming  a  member  of  the  partnership,  and  a  particular 
stipulation  was  entered  into  for  that  purpose,  which  was  to  this 
effect.  (His  Lordship  stated  it.) 
[  501  ]  Now  nobody  can  doubt  what  was  the  object  of  this  agreement ; 

(1)  18  B.  R.  126  (1  Swanst.  p.  507). 
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it  was  the  intention  of  Attwood  the  father  to  secure  to  his  son,  if  he    Madgwick 
shoald  be  qualified  at  the  time  of  his  father's  death,  the  right  to      wimble. 
become  a  member  of  this  partnership ;  and  in  case  he  should  not 
then  be  qualified,  by  reason  of  his  minority  only,  then  to  secure  to 
his  executors  a  right  to  continue  the  partnership  until  the  son 
attained  his  age  of  twenty-one,  and  then  to  assign  to  him. 

It  is  said,  that  because  the  executors  and  the  son  were  to  have 
this  right,  they  were  therefore  under  an  obligation  to  go  on  with  the 
partnership,  and  undertake  all  the  risks  of  it,  under  any  circum- 
stances whatever  that  might  occur ;  and  that  the  surviving  partners, 
instead  of  being  simply  under  the  obligation  of  admitting  them  to 
be  partners,  were  to  have  a  right  of  compelling  them  to  be  partners, 
and  to  continue  Attwood's  property  in  the  business.  I  cannot  so 
construe  the  deed,  and  I  do  not  think  that  this  could  be  their 
meaning.  It  is  not  right  for  me  now  to  put  a  final  construction 
upon  this  deed,  or  to  come  to  a  final  adjudication  upon  it,  but,  upon 
the  consideration  of  two  courses,  both  of  which  the  Court  would 
willingly  avoid,  as  both  must  interfere  with  rights  which  may,  by 
possibility,  have  to  be  hereafter  determined,  still  when  the  question 
is,  which  course  I  am  to  adopt,  I  think,  upon  the  construction  of 
this  deed,  and  bearing  in  mind  that  Mr.  Warner  insists  that  he  has 
a  right  to  keep  the  property  of  this  testator  in  this  concern,  and  to 
subject  it  to  all  the  partnership  risks  and  responsibilities  until  the 
hearing,  I  ought  to  interfere  to  protect  this  property.  I  will  not 
interfere  rashly,  and,  after  stating  my  opinion,  I  think  I  ought  to 
take  a  course  which  I  have  pursued  on  former  occasions  with  great 
advantage  to  the  parties,  namely,  to  allow  the  matter  to  stand  over, 
to  enable  the  parties  to  communicate  and  come  to  ^some  arrange-  [  *502  ] 
ment,  by  which  these  matters  may  be  brought  to  a  satisfactory 
conclusion  without  the  interference  of  the  Court.  This  would  be 
for  the  mutual  advantage  of  all  parties.  If  necessary,  however,  I 
shall  appoint  a  receiver,  but  I  will  not  take  that  step  unless  the 
parties  make  it  absolutely  necessary  for  me  to  do  so. 

It  might  be  the  most  proper  course,  on  this  occasion,  to  refer  it 
to  the  Master  to  determine  what  course  would  be  for  the  common 
advantage  of  all  parties  concerned  to  adopt.  It  may  be  proper  that 
the  surviving  partners  should  continue  the  business  for  the  purpose 
of  winding  it  up. 

The  parties  had  better  avoid  the  interference  of  this  Court  if  they 
can.  If  they  cannot,  I  must  act  upon  this,  as  I  did  on  one  or  two 
former  occasions,  when  this  mode  of  proceeding  was  not  successful, — 
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Madgwick 
Wimble. 


I  must  apply  the  power,  which  this  Court  has,  of  appointing  a 
receiver,  and  take  the  matters  out  of  the  hands  of  both  parties.  I 
should  be  very  sorry  to  do  that,  but  it  is  my  duty  to  do  so,  if  the 
parties  do  not  agree  amongst  themselves. 


The  parties  afterwards  referred  the  matters  in  difference  to  the 
arbitration  of  Mr.  James  Parker. 


1843. 

July  12,13, 

17,  21. 

Bolls  Court. 

Lord 
Langdals, 

M.R. 

[503] 


PEITT   V.   CLAY(l). 

(6  Beav.  503—507.) 

A  party  who,  upon  a  compromise,  had  executed  a  general  release, 
claimed  relief  on  the  ground  of  a  large  item  in  which  he  was  interested, 
having,  by  mistake,  been  omitted  in  the  account:  Held,  that  he  was 
entitled  to  relief,  but  that  to  obtain  it,  the  release  must  be  wholly  set 
aside. 

A.  B.,  the  representative  of  a  deceased  partner,  having  filed  his  bill 
against  C.  D.,  the  surviving  partner,  for  an  account,  A.  B.,  in  considera- 
tion of  500^.,  released  C.  D.  from  all  claims,  and  the  bill  was  dismissed. 
By  mutual  error  a  debt  of  2,000Z.  which  was  owing  to  the  partnership, 
but  which  was  not  then  known  to  exist,  was  omitted  in  the  consideration 
by  both  parties;  C.  D.  afterwards  received  it:  Held,  that  A.  B.,  notwith- 
standing the  release,  was  entitled  to  his  share  of  the  debt,  but  that  to 
obtain  it  the  whole  account  must  be  re-opened. 

Messrs.  Pritt  and  Clay  carried  on  business  in  partnership  as 
solicitors.  Pritt  was  entitled  to  two-thirds  of  the  profits,  and  Clay 
to  the  remaining  one-third. 

In  December,  1831,  Pritt  died,  leaving  his  partner  surviving  him ; 
and  in  1836,  the  representatives  of  Pritt  filed  their  bill  in  this  Court 
against  Clay,  for  the  purpose  of  having  the  partnership  accounts 
taken,  and  for  the  ascertainment  and  payment  of  the  share  of  Pritt. 
The  defendant  put  in  his  answer  setting  forth  the  accounts,  but,  by 
an  error,  arising  altogether  from  ignorance  of  the  fact,  and  not 
from  fraud,  a  claim,  which  the  firm  had  against  the  Liverpool  and 
Manchester  Eailway  Company,  was  omitted.  A  negotiation  took 
place  for  the  compromise  of  the  suit,  and  the  plaintiffs  ultimately 
agreed  to  accept  from  the  defendant  the  sum  of  500?.  **  in  full 
compromise,  satisfaction,  and  discharge  of  and  from  all  differences, 
claims,  and  demands."  This  sum  was  accordingly  paid,  and,  in 
January,  1840,  the  parties  executed  mutual  releases  from  all  actions, 
accounts,  claims,  &c.,  which  they  had  or  might  have  concerning  the 
partnership,  and  the  bill,  by  consent,  was  dismissed  without  costs. 

(1)  Gething  v.  Keiyhley  (1878)  9  Ch.  D.  547,  48  L.  J.  Ch.  45. 
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The  defendant  being  afterwards  called  on  by  the  Railway  Company       Pbitt 
to  make  out  all  the  bills  of  costs  due  *from  them  to  the  partnership,        clatI 
an  examination  of  the  books  took  place,  and  it  was  then  discovered,       [  *504  ] 
to  the  surprise  of  the  defendant,  that,  though  Pritt,  who  principally 
attended  to  the  accounts,  had  sent  in  bills  of  costs  against  the 
Company  down  to  the  summer  of  1881,  yet  that  he  had  omitted 
costs  to  the  extent  of  1,998L    This  account  was  sent  in  and  the 
amount  paid  to  Clay  the  surviving  partner.    The  representatives  of 
Pritt  then  filed  this  bill,  insisting  that,  notwithstanding  the  release, 
they  were  entitled  to  participate  in  this  sum,  the  arrangement 
having  taken  place  under  the  mutual  error  that  no  such  claim  as 
that  against  the  Company  existed. 

Mr.  Pemberton  Leigh  and  Mr.  Rolt,  for  the  plaintiffs. 

The  Solicitor^  General  (Sir  W.  W.  Follett),  Mr.  Tinney,  and 
Mr.  Bazalgette,  for  the  defendant. 

Harris  v.  Kemble'{i)  was  referred  to. 

The  Master  of  the  Bolls  was  of  opinion  that  this  item  had  been 
excluded  by  a  common  error.  That,  notwithstanding  the  release, 
the  defendant  was  not  entitled  to  keep  the  whole  benefit  for  himself , 
and  that  the  mistake  ought  to  be  set  right. 

A  question  then  arose,  whether  the  plaintiffs  were  entitled  to  a 
decree  at  once  for  two-thirds  of  the  1,9982.,  or  whether  the  whole 
accounts  were  to  be  opened,  and  this  sum  taken  merely  as  an  item 
in  them. 

The  Master  of  the  Bolls,  on  this  point,  reserved  his  judgment.       [  505  ] 

The  Master  of  the  Bolls:  Juiy2\, 

In  this  case  I  stated  my  opinion,  that,  notwithstanding  the 
release  which  had  been  executed  by  the  plaintiffs,  the  defendant 
was  bound  to  account  for  the  sum  of  1,9982.  which  he  had  received 
subsequently  to  the  date  of  the  release.  The  remaining  question 
is  in  what  mode  he  is  to  account. 

The  plaintiffs  by  their  bill  allege,  that  the  sum  in  question  ought 
to  be  treated  as  so  much  clear  profit  realised  on  the  behalf  of  the 
firm  of  Pritt  and  Clay,  and  ought  to  be  divided  and  paid  as  such, 

(1)  35  B.  B.  83  (5  BHgh,  N.  S.  730), 
B.B. — VOL.  LXin.  11 
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pritt  upon  the  terms  of  the  articles  of  partnership,  thus  giving  two-third 
Clat.  parts  to  the  plaintiffs,  as  representatives  of  Pritt,  and  leaving  the 
remaining  one-third  part  to  the  defendant. 

On  the  other  hand,  the  defendant  insists,  that  in  the  event  of  his 
not  being  permitted  to  retain  the  whole  sam  for  himself,  it  ought 
to  be  treated  only  as  an  item  in  the  partnership  accounts,  which,  in 
the  same  event,  ought  to  be  considered  as  entirely  open. 

I  can  have  no  doubt  but  that,  at  the  time  when  the  releases  were 
given,  both  parties  intended  that  all  accounts  and  transactions 
relating  to  the  partnership  of  Pritt  and  Clay  should  be  closed. 
Neither  of  them  anticipated  that  any  thing  would  occur  to  disturb 
the  arrangement  then  concluded.  The  defendant,  thinking  that  he 
had  satisfied  the  liabilities  of  the  late  firm,  and  expecting  to  receive 
no  more  than  appeared  probable  from  the  result  of  his  examination 
[  *506  ]  of  the  books  and  ^accounts,  which  result  he  had  stated  in  the 
schedule  to  his  second  answer  in  the  former  suit,  did  not  anti- 
cipate that  he  would  or  could  again  be  called  upon  by  the  plaintiffs 
to  account  for  any  subsequent  receipts,  and  in  that  faith,  he  executed 
the  release  which  he  gave  to  the  plaintiffs.  It  has  happened  that, 
under  the  circumstances  which  have  occurred,  the  plaintiffs  appear 
to  me  to  have  a  right  to  call  upon  the  defendant  to  account  for  a 
subsequent  receipt,  and  in  such  a  case,  it  is  necessary  to  take  care 
that  injustice  is  not  done  to  the  defendant,  by  holding  him  to  an 
arrangement,  from  which,  as  to  this  sum,  at  least,  the  plaintiffs  are 
released. 

It  was  argued,  that  the  sum  in  question  ought  to  be  considered 
as  entirely  out  of  the  agreement,  and  that  the  plaintiffs'  right  to 
their  share  of  it  ought  to  be  treated  as  an  entirely  independent 
demand ;  but  it  does  not  appear  to  me  that  I  ought  so  to  consider 
it.  If  this  sum  had  been  known  to  both  parties,  it  would  have 
been  treated  as  an  item  in  the  partnership  accounts.  I  may 
presume,  that  if,  with  the  item  in  their  view,  they  had  been 
desirous  to  compromise  the  suit,  the  plaintiffs  would  have  desired, 
and  the  defendant  might  have  been  willing  to  give,  a  larger  sum 
than  was  actually  paid  to  the  plaintiffs ;  but  what  sum  would  have 
been  required  or  given  it  is  impossible  for  me  to  know,  or  even  in 
conjecture.  Various  motives  which  induced  the  parties  to  com- 
promise in  the  state  of  things  which  they  supposed  to  be  true, 
might  have  operated  differently,  or  with  different  force  and 
effect,  if  the  existence  of  this  item  had  been  known ;  and,  giving 
to  the  plaintiffs  the  benefit  of  the  item  in  account,  it  appears  to  me 
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just,  that  both  parties  should,  as  far  as  it  is  now  practicable,  be 
restored  to  the  situation  in  which  they  were  before  the  agreement 
which  is  thus  disturbed  was  made.  I  am  therefore  of  opinion,  that  an 
account  of  the  partnership  profits  *must  be  taken,  in  the  manner 
asked  by  the  alternative  prayer  of  the  bill,  except  as  to  the  two 
years,  in  respect  of  which  I  do  not  understand  that  the  plaintiflfs' 
claim  to  an  account  is  established. 


Pritt 

r. 
Clay. 


[  ♦507  ] 


PRICE  V.  BLAKEMORE(l). 

(6  Beav.  507—515.) 

Trust  money  received  by  the  tenant  for  life  and  invested  by  him  in  the 
purchase  of  real  estate  in  his  own  name  may  be  followed  by  the  trustees 
whose  lien  on  the  purchased  estate  for  the  trust  money  is  unaffected  by 
lapse  of  time  during  the  lifetime  of  the  tenant  for  life. 

In  1810  an  estate,  which  for  distinction  may  be  called  the 
Eardiston  estate,  stood  limited  to  the  use  of  Mr.  Edwards  for 
life,  with  remainder  to  trustees  to  secure  a  jointure  to  Mrs. 
Edwards,  and  to  preserve  contingent  remainders,  with  remainder 
to  their  issue  in  tail  male.  There  was  a  power  for  the  trustees, 
with  the  consent  in  writing  of  Mr.  Edwards,  to  sell  the  property, 
and  with  all  convenient  speed,  to  invest  the  produce  in  the 
purchase  of  other  fee  simple  hereditaments,  to  be  settled  to  the 
same  uses. 

In  May,  1810,  Mr.  Edwards,  with  the  sanction  of  the  trustees,  but  in 
his  own  name,  entered  into  a  contract  the  sale  of  the  trust  estate  to 
Mr.  Kenyon  for  8,440/.  In  September  in  the  same  year,  he  entered 
into  a  contract  with  Mr.  Bishton,  for  the  purchase  of  another  estate 
called  the  Hampton  Hall  estate  for  17,400/.,  but  there  was  no  evidence 
of  his  having  done  so  with  the  sanction  of  the  trustees.  On  the  7th  of 
May,  1811,  Mr.  ♦Kenyon  paid  7,000/.,  part  of  his  purchase-money, 
to  Mr.  Edwards  by  cheque,  which  cheque,  together  with  800/.  cash, 
belonging  to  Mr.  Edwards,  t^as,  on  the  next  day,  paid  over  by  Mr. 
Edwards  to  Mr.  Bishton,  in  part  payment  of  the  purchase-money 
for  the  Hampton  Hall  estate.  A  further  sum  of  1,128/.,  received 
by  Mr.  Edwards  from  Mr.  Kenyon,  was  proved  to  have  been  paid 
by  him  to  Mr.  Bishton  in  December,  so  that  of  the  whole  money 
derived  from  the  sale  of  the  trust  estate  (8,123/.)  was  traced  into 
the  Hampton  Hall  estate.    The  trustees  executed  a  conveyance  to 

(1)  Cave  V.  Cave  (1880)  15  Ch.  D.  639. 
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Pbicb  Mr.  Eenyon,  and  gave  a  receipt  for  the  purchase-money,  the  whole 
blakemork.  of  which  was  received  by  Mr.  Edwards. 

A  suit  for  speciJSc  performance  was  afterwards  instituted  by  Mr. 
Bishton  against  Mr.  Edwards ;  and  he  having  borrowed  5,000{.  to 
enable  him  to  perfect  the  purchase,  the  Hampton  Hall  estate  was, 
in  January,  1818,  conveyed  to  Mr.  Edwards  in  fee,  who  immediately 
mortgaged  it  by  demise  to  secure  the  5,000Z.  Edwards  paid  the 
remainder  of  the  purchase-money,  and  afterwards  charged  the 
estate  with  the  payment  of  1,800Z.  to  Mr.  Wace.  No  acknow- 
ledgment or  declaration  of  trust  was  ever  executed  by  Edwards, 
showing  that  the  Hampton  Hall  estate  was  purchased  with  the 
trust  property. 

Mr.  Edwards  remained  in  possession  till  May,  1841,  when  he 
became  a  bankrupt,  and  the  estate  was  claimed  by  his  assignees. 
This  bill  was  filed  by  the  surviving  trustee,  to  establish  a  lien  on 
the  Hampton  Hall  estate,  to  the  extent  of  the  trust  money  employed 
in  its  purchase. 

Mr,  Pemherton  Leigh  and  Mr,  Glasse,  for  the  plaintiff.    *   *    * 
[  609  ]  Mr,  G,  Turner  and  Mr.  Piggott,  for  the  assignees.     *     ♦    * 

[  511  ]  Mr,  PaiTy,  for  the  infant  tenant  in  tail. 

Mr,  Kindersley,  Mr,  Kejiyon,  and  Mr,  Craig,  for  other  parties, 

Mr.  Pemherton  Leigh,  in  reply : 

[  5H  ]  *    *    This  case  cannot  be  affected  by  the  length  of  time.    There 

has  been  no  adverse  possession:  the  tenant  for  life  was  during 
his  life  entitled  to  the  possession  of  the  substituted  estate;  his 
enjoyment  has  been  rightful  in  pursuance  of  the  trust,  and  not 
adverse.    *    *    * 

The  Masteb  of  the  Bolls  : 

It  appears  to  me  that  the  assignees  were  perfectly  right  in  having 
this  matter  investigated,  and  they  would  not  have  performed  their 
duty,  if  they  had  not  done  so;  but,  upon  investigation,  the  case 
does  not  seem  to  be  attended  with  any  diflSculty. 

The  estate  was  vested  in  the  trustees  of  the  settlement ;  and  the 
plaintiff  was  one  of  those  trustees  for  the  benefit  of  a  married 
woman  and  other  parties.    There   was  a  power  of   sale,  to  be 
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exercised  only  with  the  consent  of  the  tenant  for  life;  and  there        Pbicb 
was  a  direction  that  the  purchase-money  should  be  laid  out  in  the    blake'more. 
purchase  of  other  lands,  to  be  settled  to  similar  uses ;  it  was  *only,       [  '©is  ] 
therefore,  for  the  purpose  of  re-investment  that  the  power  of  sale 
was  to  be  exercised. 

The  simple  facts  are  these,  there  was  an  authority  given  by  the 
trustees  to  Mr.  Edwards  to  sell  the  trust  estate,  and  it  was  accord- 
ingly sold  for  8,440/.  in  the  year  1810.  The  purchase-money  was 
received  by  Mr.  Edwards,  and  it  clearly  appears  that  in  this  part  of 
the  transaction,  namely,  in  the  receipt  of  the  purchase-money,  Mr. 
Edwards  was  the  agent  of  the  trustees.  He  did  not,  it  appears,  pay 
over  the  purchase-money  to  the  trustees.  His  assignees  now  request 
me  to  assume,  that  this  was  a  simple  loan  of  the  money  by  the 
trustees  to  Mr.  Edwards,  and  that  the  trustees  had  nothing  but  his 
personal  security  for  replacing  it ;  but  it  is  in  no  way  shown,  that 
the  money  was  left  in  the  hands  of  Mr.  Edwards  as  a  simple  loan 
to  him.  Contemporaneously  with  the  sale  of  the  trust  estate  to 
Mr.  Eenyon,  there  was  a  purchase  of  the  Hampton  Hall  estate  by 
Mr.  Edwards  from  Mr.  Bishton  for  17,400J.  Of  the  sum  of  8,440Z. 
received  for  the  purchase-money  of  the  trust  estate,  a  sum  of 
7,000Z.  was,  on  the  very  day  after,  and  by  the  very  cheque  for 
7,000Z.  received  from  Kenyon,  handed  over  to  Bishton  in  part  pay- 
ment of  the  17,400Z.  If  the  Court  was  ever  justified  in  acting  on 
a  presumption,  it  must,  in  this  case,  presume,  that  it  was  for  the 
purpose  of  investment  in  the  Hampton  Hall  estate  that  the  Eardis- 
ton  estate  was  sold.  Considering  the  trusts,  the  person  employed, 
the  contemporaneous  purchase,  and  the  application  of  the  portion 
of  the  purchase-money,  nobody  can  believe  otherwise  than  that  this 
was  one  transaction,  a  sale  of  the  trust  estate,  and  a  re-invest- 
ment of  this  part  of  the  produce  at  least  in  another.  In  the  course 
of  a  few  months  2,000/.  more  was  paid  by  Mr.  Kenyon,  of  which 
1,128/.  19«.  was  paid  over  to  Bishton,  so  that  the  whole  purchase- 
money  *of  8,440/.,  except  about  816/.,  is  proved  to  have  been  applied  [  •5i4  ] 
in  the  purchase  of  the  Hampton  Hall  estate.  The  whole  of  the 
purchase-money  for  that  estate  was  not  paid  until  some  time  after, 
in  January,  1818,  there  having  been,  as  I  understand,  a  suit  insti- 
tuted in  which  Edwards  was  called  upon  specifically  to  perform  the 
agreement,  and  for  that  purpose  it  became  necessary  to  borrow 
6,000/.  What  happened  then  was  extremely  wrong ;  the  convey- 
ance was  taken  to  Edwards  in  fee,  and  this  was  done,  without  any 
thing  to  show  that  any  part  of  the  purchase-money  had  arisen  from 
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Price        the  sale  of  the  trust  property,  and  not  only  was  that  fact  not  noticed 
blakemobe.  in  the  conveyance,  but  there  does  not  appear  to  have  been  any  other 
deed  executed. 

Edwards  entered  mto  possession,  without  having  made  any 
acknowledgment  that  he  held  on  any  trust.  It  is  to  be 
observed  that,  he  being  one  of  the  cestuis  que  trust,  and  entitled 
for  life  to  the  income  of  the  trust  property,  there  was  no  adverse 
title  ever  brought  in  question  between  these  parties,  no  pretence 
that  Edwards  was  entitled  to  hold  this  property  as  against  the 
trustees;  but  being  entitled  as  tenant  for  life,  he  remained  in 
the  apparent  enjoyment  of  his  life  interest,  and  the  question  of 
a  possession  inconsistent  with  his  title  under  the  deed  was  never 
contemplated. 

This  differs  from  the  cases  where,  by  the  acquiescence  of  the 
trustees,  the  right  of  redress  becomes  lost.  Edwards  was  not 
performing  his  duty  in  taking  the  estate  in  the  way  he  did,  but 
there  is  not  the  slightest  thing  to  show  that  the  trustees  were 
cognizant  of  what  had  taken  place  or  in  any  way  acquiesced 
therein.  If  there  had  been  the  slightest  ground  for  the  supposi- 
tion, I  must  assume  that  the  assignees  would  have  filed  their  cross 

[  '516  ]  bill,  and  have  brought  the  matter  before  the  Court.  *I  cannot  sup- 
pose that  there  are  any  such  grounds,  the  assignees  not  having  filed 
a  cross  bill  to  establish  their  case. 

I  think,  therefore,  there  is  no  objection  arising  from  any  length 
of  time  which  has  elapsed  :  that  8,128L  19«.  of  the  produce  of  the 
trust  estate  has  been  traced  into  the  Hampton  Hall  estate,  and  that 
to  this  extent  the  plaintiff  is  entitled  to  a  declaration  that  he  has  a 
lien  on  the  estate. 


1843. 
Jam.  18, 20, 21. 


The  attorney-general  v.   The  GROCERS' 
COMPANY. 


RolU  Gmrt. 

Lord  (LaXTON's  ChARITY.) 

^^^d.R^''  (^  ^^^^'  526—551 ;  S.  C.  12  L.  J.  Ch.  195;  8  Jur.  115.) 

[  52B  ]  A  testator  by  his  wHl  founded  a  charity,  towards  which  he  directed 

certain  and  definite  sums  to  be  applied,  and  he  devised  estates  to  a 
Company  for  that  purpose.  The  will  contained  no  express  beneficial  gift 
to  the  Company :  Held,  however,  under  the  circumstances,  that  the 
Company  was  entitled  to  the  increased  rents  of  the  property  after  making 
the  fixed  payments. 

This  information  was  filed  by  the  Attorney-General,  at  the 
relation  of  several  of  the  inhabitants  of  Oundle,  and  it  sought  to 
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have  the  whole  increased  rents  of  property  devised  to  the  Grocers'         A.-G. 

Company,  applied  to  the  charitable  purposes  stated  in  the  testator's  thb 

-i,:ii  Grocers' 

^*"'  Company. 
Sir  W.  Laxton  by  his  will,  dated  the  17th  of  July,  1556,  after 

giving  certain  pecuniary  legacies,  devised  as  follows :  "  The  residue 
of  all  my  manors,  lands,"  &c.,  "I  leave  to  descend,  after  the 
decease  of  Dame  Johane  my  wife,  to  my  cousin  Johane  Wanton, 
my  right  heir,  and  her  heirs  for  ever,  according  to  the  order  of  the 
King  and  Queen's  Majesties'  lawes;  "  and  he  appointed  his  wife  to 
be  sole  executrix  of  his  will,  and  certain  persons  therein  named  to 
be  overseers,  who  were  to  assist  her. 

On  the  22nd  of  July,  1556,  the  testator  made  a  codicil,  which 
was  as  follows  :  After  reciting  that ''  he  was  fully  minded  to  erect 
and  found  a  free  grammar  school  at  Oundle,  in  the  county  of 
Northampton,  to  have  continuance  for  ever,  to  be  kept  in  the 
messuage,  late  called  the  Guyld  or  Fraternity  House  of  Oundle 
aforesaid,  which  free  school  he  willed,  should  be  called  The  Free 
Grammar  School  of  him.  Sir  William  Laxton,  Knight,  Alderman  of 
London."     And  further  reciting,  ''  that  his  mind,  will,  and  intent 
was,  that  the  schoolmaster  of  the  said  free  school,  for  the  time 
being,  should  have  for  his  stipend  and  wages  yearly,  18Z.,  and  the 
asher  of  the  said  school,  yearly,  61.  ISs.  14:d.    And  that  his  whole 
♦mind  and  intent  was,  to  have  seven  poor  men  perpetually  to  be      [  •527  ] 
found  at  Oundle  aforesaid,  and  to  have  each  of  them  8d.  weekly, 
towards  their  maintenance  and  relief,  and  also  convenient  lodging 
and  free  house-room  and  dwelling  in  the  said  messuage  or  tenement, 
then  of  late  called  Guyld  or  Fraternity  House  of  Oundle.    And 
that  for  the  said  godly  intent  and  purpose,  he  had  taken  order,  and 
that  it  was  agreed  between  him  and  the  Wardens  of  the  Commonalty 
of  the  Mystery  of  the  Grocers  within  the  city  of  London ;  and  that 
he  had  set  out  unto  them,  in  particular,  certain  of  his  lands  and 
tenements  within  the  city  of  London,  as  well  for  the  payment  of 
the  stipends  aforesaid,  appointed  to  the  said  schoolmaster  and 
usher,  and  for  the  poor  men,  as  also  for  the  reparation  and  main- 
tenance of  the  said  messuage  or  tenement,  then  of  late  called  the 
Guyld  or  Fraternity  House  of  Oundle ;  and  that  he,  minding  the 
accomplishment  of  all  the  premises,  and  to  have  the  same  take 
effect  according  to  his  full  mind  and  intent,  did,  by  his  said  codicil, 
will,  devise,  give,  and  bequeath  unto  the  defendants,  the  Wardens 
and  Commonalty  of  the  Mystery  of  the  Grocers  within  the  city  of 
London,  and  to  their  successors  for  ever/'  certain  messuages,  lands, 
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A.-G.  tenements,  &c.,  in  his  codicil  specified :  "  to  hold  the  same  onto 
Th'b  them  and  their  successors  for  ever,  upon  this  condition  and  intent 
coMPANT.  thereinafter  expressed  and  declared ;  that  is  to  say,  that  the  said 
Wardens  and  Commonalty,  within  as  convenient  time  as  they  might 
or  could,  should  make  suit  with  his  executors  to  the  King  and 
Queen's  Majesties,  to  obtain  at  their  Highnesses'  hands,  the  said 
messuage  or  tenement,  then  of  late  called  the  Guyld  or  Fraternity 
House  of  Oundle  aforesaid;  and  the  said  messuage  or  tenement 
being  obtained,  he  willed  the  same  to  be  employed  and  used  for  the 
school-house  aforesaid,  and  for  the  habitation  of  the  said  seven 
t  *S28  ]  poor  men."  And  he  also  willed  that  the  Grocers'  Company  *should, 
from  time  to  time,  for  ever  more,  provide  a  schoolmaster  and  usher, 
and  should  yearly  pay  the  schoolmaster  **  out  of  the  issues,  rents, 
and  reversions  of  the  messuage,  lands,  and  tenements  aforesaid  to 
them  bequeathed,  for  his  stipend  and  wages  yearly,  18Z.,  and  to  the 
usher  61.  13«.  4rf."  And  he  also  willed  them,  with  the  advice  and 
consent  of  the  Vicar,  &c.  of  Oundle,  to  appoint  seven  poor  men  to 
be  bedesmen  for  him,  the  said  Sir  William  Laxton,  in  the  said 
messuage,  to  have  their  convenient  lodging  and  dwelling  therein 
freely,  and  that  the  said  Company  should,  yearly,  pay,  ''  out  of  the 
issues  and  revenues  of  the  foresaid  lands  and  tenements,"  to  every 
one  of  the  said  poor  men  84^.,  which  amounted  weekly  at  the  rate 
of  8d.  a  piece ;  and  he  further  willed,  that  the  Grocers'  Company 
should,  yearly,  pay  unto  the  Vicar,  &c.  of  Oundle,  24«.,  to  be 
employed  in  the  reparation  and  maintenance  of  the  said  free  school ; 
and  he  further  willed,  that  the  said  free  school,  schoolmaster,  usher, 
and  bedesmen  should  perpetually  be  named  and  called  the  free 
school,  &c.  of  Sir  William  Laxton. 

And  he  willed,  ''  that  for  lack  of  convenient  time  further  to 
explain  and  set  out  the  erection  aforesaid,  that  all  other  things 
necessarily  touching  the  erection  and  continuance  of  the  said  free 
school,  and  other  the  premises,  should  be  considered  and  done  in 
such  godly  sort,  as  by  the  good  discretion  of  his  executrix  and 
overseers  of  his  last  will  and  testament,  or  by  their  learned  counsel, 
should  be  thought  meet  and  convenient." 

The  testator  died  shortly  after  (i),  and  his  will  was  proved  by  his 

widow  on  the  28th  of  August,  1556.     *     *     * 

[  636  ]  When  the  Company  took  possession  of  the  property  in  1578,  the 

rental  amounted  to  about  501.  per  annum.     The  sums  specified  in 

the  testator's  codicil   amounted  to  88L  which  was  paid   by  the 

(I)  25th  July,  1556. 
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Company,  and  the  surplus,  from  the  commencement  of  the  charity,        a.-g. 
was  retained  by  them.    In  1577,  John  Wanton  (who  was  assumed        th^ 
to  be  the  then  heir),  made  some  claim  to  the  property.    He     coMPAinr 
represented  to  the  Company,  that  he  was  entitled,  as  his  counsel 
did  declare  unto  him,  to  the  lands  &c. ;  yet,  to  avoid  suit  in  law^ 
he  proposed  that  four  councillors,  two  to  be  chosen  by  each  party, 
should  declare  their  opinions  on  the  same.    What  became  of  this 
claim  did  not  appear,  but  in  the  following  year  (1578),  the  Company 
increased  the  salaries  of  the  schoolmaster  and  usher  by  ''  benevo- 
lences "  of  6/.   8^.   4td.   and   31.   68.   8d.  each   respectively.     The 
Company   continued    to    receive  the   increased  rents,   and  after 
making  payments  to  the  charity  with  some  augmentation,  retained 
the  surplus. 

At  the  Great  Fire  of  London  in  1666,  this,  together  with  other 
property  of  the  Company,  was  destroyed,  and  they  became 
considerably  indebted. 

By  a  decree  of  charitable  uses  issued  under  the  48  Eliz.  c.  4, 
after  reciting  an  inquisition  whereby  the  *  jurors  found  amongst  [  •537  ] 
others,  the  particulars  of  this  property  which  was  charged  by  Sir 
William  Laxton  with  the  charitable  payments  amounting  to  88Z., 
and  that  the  Company  did  think  fit  to  augment  during  their 
pleasure  (showing  the  payments  to  amount  to  1022.  16^.,  and  that 
they  were  willing  in  future  to  pay  821.  16«.),  and  that  their  whole 
estate  should  be  charged  with  the  arrears  of  this  and  the  other 
charities ;  it  was  ordered,  that  all  the  real  estate  of  the  Company 
should  stand  charged  with  all  the  growing  charitable  uses  and  the 
arrears,  and  should  be  conveyed  to  trustees  for  that  purpose,  and 
in  consideration  of  the  impoverished  state  of  the  Company,  twenty 
years  was  given  them  for  the  payment  of  the  arrears. 

Their  whole  estate,  including  that  of  Sir  William  Laxton,  was 
accordingly  conveyed  to  trustees  to  pay  the  charities  mentioned  in 
the  schedule.  In  the  schedule  the  rental  of  the  Laxton  estates  then 
appeared  to  be  167/.,  and  the  payments  directed  to  be  made  were 
82Z.  168.  only. 

The  estate  had  since  come  back  to  the  Company,  and  the  gross 
rental  had  increased  to  1,500Z.  a  year,  and  the  Company  had  also 
a  sum  of  8,6451.  Consols,  which  had  arisen  from  the  sale  of  part  of 
the  charity  estate  under  the  London  Bridge  Act. 

Of  the  present  income,  the  Company  applied  about  800Z.  a  year 
only  to  the  purposes  of  the  charity,  and  retained  the  remainder. 

This  information  sought  a  declaration  that  the  whole  income  of 
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A.-G.        the  property  was  applicable  to  the  purposes  of  the  charity,  and  for 
The         a  scheme,  having  a  more  extended  system  of  education,  under  the 

Grocbbs'      q  &  4  Viot  o   77 
Company.      ^  ®  ^  ^^^^'  ^'  ''' 

[538]  The  defendants,   by  their  answer,   claimed  to  be  entitled  to 

appropriate  the  surplus  income  beyond  the  payments  made   by 
them,  to  their  own  use. 

Mr.  G.  Turner  and  Mr,  Collins  in  support  of  the  information 
[cited   The  Atixyrney -General  v.    The    Drapers*   Company  (i).    The 
Attcyrney-General  v.  The  Coopers  Company  (2)]. 
[  639  ]  There  is  no  trace  of  any  desire  of  giving  a  benefit  to  the  Company, 

but  merely  an  intention  to  provide  for  the  maintenance,  in  perpetuity, 
of  the  different  objects  of  his  charity. 

The  words  "  upon   condition  and   to  the   intent,"   import   no 
beneficial  gift,  as  in  The  Attorney-General  v.  The  Cordicainers* 
Company  (3),  but  a  mere  trust.     *     *     * 
[  540  ]  The  decree  did  not,  and  could  not  alter  the  rights  of  the  charity, 

which  was  not  represented ;  the  whole  object  of  those  proceedings 
was  to  give  time  for  the  payment  of  the  arrears. 

[The  Attorney-General  v.  The  Skinners'  Company  (4),  and  other 
cases  were  referred  to  during  the  argument.] 

Mr.  Pemberton  Leigh,  Mr.  Kinder sley  and  Mr.  Bacon,  contra, 

[cited  The  Attorney-General  v.  The  Cordwainers'  Company  (5),  The 

Attorney-General  v.  The  Corporation  of  Bristol  (6),  The  Attorney- 

General  v-  Brazen  Nose  College  (7),  llie  Attorney-General  v.  Catherine 

Hall  (8),  and  ithe  Attorney-General  v.  Caius  College  (9)]. 

[  543  ]  Mr.  Lloyd  for  the  schoolmaster. 

Mr.  Turner,  in  reply. 

The  Masteb  of  the  Eolls  : 

The  sums  directed  to  be  applied  are,  beyond  all  doubt,  certain 
and  definite  sums ;  however,  in  support  of  the  information,  it  is 
contended,  that  the  testator,  by  his  codicil,  intended  the  whole 
revenue  of  the  property  to  be  applied  to  the  charitable  purposes 

(1)  50  E.  R.  259  (2  Beav.  508).  (6)  22  R.  R.  136  (2  Jac.  &  W.  294). 

(2)  52  R.  R.  8  (3  Beav.  29).  (7)  37  R.  R.  107  (2  CI.  &  Fin.  295). 

(3)  41  E.  R.  120  (3  My.  &  K.  534).  (8)  23  R.  R.  92  (Jacob,  381). 

(4)  26  R.  R.  126  (2  Russ.  407).  (9)  44  R.  R.  212  (2  Keen,  150). 

(5)  41  R.  B.  120  (3  My.  &  K.  634). 
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mentioned  in  the  codicil,  while,  on  behalf  of  the  Grocers'  Company        a.-g. 
it  is  argued,  that  there  is  no  such  general  intention  to  be  collected         Thk 

•  O  BOG  BBS* 

from  the  documents,  and  that  he  intended  these  particular  sums     company. 
only  to  be  applied  to  the  charitable  purposes. 

It  is  perfectly  clear  that  this  codicil  was  made  after  previous 
consideration  by  the  testator.  For  effectuating  his  purpose,  he 
was  desirous  of  obtaining  from  the  Grown  a  particular  house,  in 
which  he  wished  the  school  to  be  established,  and  the  poor  bedesmen 
to  dwell.  It  further  appears,  that  he  must  have  had  some  previous 
conmiunication  with  the  Company  respecting  this  matter,  because 
he  mentions  in  his  codicil  that  it  had  been  *agreed  to  the  effect  [  •s^*  ] 
there  stated,  and  that  for  the  purpose  of  his  intended  bounty,  he 
had  set  out  certain  property  for  the  payments  of  the  stipends,  &c. 

It  appears  from  the  evidence,  that  from  the  time  the  Company 
obtained  possession  of  the  property  down  to  the  present  time,  they 
have  never,  at  any  period  (unless  it  were  at  the  period  immediately 
following  the  Great  Fire  of  London),  applied  the  whole  of  the  income 
derived  from  this  property  for  the  purposes  of  that  charity. 

I  quite  agree,  that  where  a  charitable  trust  has  been  established, 
a  departure  from  that  trust,  continued  for  a  great  length  of  time, 
is  not,  merely  from  the  length  of  time,  to  be  considered  as  legally 
justified,  but  length  of  time  is  nevertheless  a  circumstance  which 
is  always  very  material  to  be  taken  into  consideration,  and  may 
have  different  weight  attached  to  it,  according  to  the  circumstances. 
which  have  taken  place.  As  public  bodies  of  this  nature  are  under 
no  obligation  to  accept  trusts  of  this  kind,  something  which  may  be 
very  material  may  take  place  at  the  time  of  the  acceptance  of  the 
trust.  It  was  so  considered  by  Lord  Eldon  on  more  than  one 
occasion  (i).  On  the  other  hand,  the  circumstances  may  show,  that 
although  the  strict  directions  of  the  trust  have  never  been  properly 
observed,  yet  that  there  never  has  been  a  sufficient  cause  or  warrant 
for  deviating  from  it.  In  that  case,  length  of  time  cannot  be  used 
as  any  foundation  for  an  adverse  right. 

In  this  case,  however,  taking  simply  the  fact,  that  there  never 
has  been  an  application  of  the  rents  to  this  charity,  conformable 
to  the  allegation  made  in  this  information,  that  the  whole  rent 
belonged  to  the  charity,  *we  must  look  narrowly  to  the  terms  of  [  *545  ] 
the  codicil,  and  also  to  the  circumstances  which  took  place  at  the 
time  when  the  Company  obtained  possession  of  the  trust. 

The  circumstances  which  then  took  place  are  involved  in  a  great 
(1)  See  23  B.  B.  92  (Jacob,  381) ;  and  see  ante,  p.  126. 
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A.-0.  degree  of  obscurity.  The  disputes  which  took  place  immediately 
The  after  the  death  of  the  testator  show,  that  the  proceedings  of  the 
COMPANY.  Company  were  noticed  and  watched  by  persons  who  had  an  interest 
to  do  so,  by  Lady  Laxton,  who  was  giving  up  her  life  interest  for 
the  purposes  of  the  charity,  by  the  heir-at-law  of  the  testator,  who 
claimed  adversely  to  the  Company,  and  also  by  the  oflScers  of  the 
Crown,  from  whom  the  school-house  was  to  be  obtained.  Under 
these  circumstances  we  find  the  Company  apply  less  than  the  fall 
amount  of  the  rents  for  the  purposes  of  this  charity.  I  do  not 
certainly  mean  to  say  that  this  would,  of  itself,  be  sufficient  to 
show  the  title  of  the  Company,  if  the  words  of  the  codicil  were 
clearly  the  other  way. 

Let  us  consider  what  is  the  rule  of  the  Court  under  these 
circumstances,  and  how  does  that  rule  apply  ?  It  is  one  fortunate 
result  from  the  number  of  these  cases  which  have  recently  come 
before  the  Court,  that  there  is  now  no  dispute  as  to  the  general 
rule.  It  is  now  clearly  admitted,  that  if  the  will  be  so  expressed  as 
to  attach  a  charitable  trust  to  the  whole  property,  then,  however 
deficient  may  be  the  appropriation  of  the  whole  amount  of  the  rent, 
still  the  whole  income  will  be  subject  to  the  charity,  because  it  is 
to  be  applied  according  to  a  trust  which  extends  to  the  whole  of  the 
property. 

It  comes  therefore  to  this,  does  this  codicil,  by  the  words  of  it, 
attach  a  trust  to  the  whole  property  ?  The  cases  which  have  been 
cited  have  been  something  to  this  effect :  the  property  has  been 
[  ^546  ]  given  "  on  the  trusts  *after  mentioned  "  or  "  to  the  intent  **  that 
the  devisees  do  so  and  so.  Some  general  words  have  occurred, 
either  in  the  beginning  of  the  will,  before  the  charitable  purposes 
are  stated,  or,  as  in  a  case  which  was  referred  to  (I  think  before 
Lord  Thurlow),  where  certain  specific  sums  are  directed  to  be 
applied,  and  then  general  words  follow,  showing  it  was  the  intention 
of  the  testator  to  apply  the  whole  to  charitable  purposes.  In  such 
cases,  whatever  may  be  the  amount  of  the  rents  or  revenues  of  the 
property,  and  however  they  may  exceed  the  particular  stated 
applications  directed  by  the  will,  the  whole  must  be  applied  to 
charity. 

I  do  not  find  in  this  codicil  any  statement  that  the  whole  of  this 
property  is  to  be  applied  to  the  purposes  of  the  charity.  What  I 
find  is,  that  the  testator  intended  to  establish  a  school  and  to  have 
an  establishment  for  his  bedesmen.  He  intended  to  establish  a 
school  for  ever,  to  be  called  Sir  William  Laxton's  Free  Grammar 
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School;  his  ''mind,  ^ill,  and  intent"  was  that  the  schoolmaster  a.-g. 
should  haye  for  his  stipend  18Z.  a  year,  and  the  usher  61.  13«.  4d.  a  thb 
year;  his  "mind,  will,  and  intent"  was  that  the  seven  poor  men  company 
should  have  each  of  them  6d.  weekly  towards  their  maintenance 
and  relief,  and  also  lodging  and  dwelling.  Those  were  the  things 
which  he  was  minded  to  do.  After  speaking  of  his  agreement  with 
the  Company,  he  says  that  he  had  set  out  certain  of  his  lands. 
Why?  **  As  well  for  the  payment  of  the  stipends  aforesaid  appro- 
priated to  the  said  schoolmaster  and  usher,  and  for  the  poor  men, 
as  also  for  the  repairs  and  maintenance  of  the  said  messuage  or 
tenement."  So  that  the  messuage  or  tenement  was  to  be  obtained 
from  the  Crown,  to  be  used  for  the  school  and  bedesmen ;  and  then 
he  has  set  out  these  lands,  as  well  for  the  payment  of  these 
stipends,  as  for  the  reparation  of  the  messuage  to  be  obtained  from 
the  Crown.  He  then  makes  *the  devise,  '*  upon  the  condition  and  [  ♦647  ] 
intent "  that  they  should  apply  for  the  house,  and  then  they  were 
to  provide  a  schoolmaster  and  usher,  and  make  payment  of  the 
particular  sums  to  them  and  to  the  seven  poor  men.  I  confess  1 
do  not  think,  amongst  the  various  cases  which  have  been  before 
the  Court  at  different  periods,  in  which  it  has  been  argued,  from 
the  words  of  the  bequest,  that  there  was  a  charitable  purpose 
applying  to  the  whole  property,  there  has  been  any  case  which  has 
been  so  deficient  of  proper  words  for  that  purpose  as  the  present. 
The  purpose  he  had  in  view  was  a  school  and  seven  almsmen  :  to 
effect  that  purpose  he  provided  fixed  salaries,  and  provided  a 
certain  sum  for  repairs ;  and  then  he  seems  to  have  done  with  the 
matter,  with  the  exception  of  something  else  which  occurs  at  the 
end  of  this  codicil. 

I  cannot  take  into  my  consideration,  that  if  it  had  been  sug- 
gested to  the  testator,  at  the  time  he  was  making  his  codicil,  that 
the  time  might  very  likely  come  when  the  revenues  would  greatly 
increase,  and  when  the  fixed  salary  would  be  insufficient  for  the 
maintenance  of  the  schoolmaster,  he  would  have  made  provision 
for  these  cases.  I  have  no  right  to  do  so.  All  I  can  do  is  to  look 
at  the  words  of  his  will  for  the  purpose  of  seeing  what  is  the 
intention  there  declared,  and  if  I  find  the  intention  there  declared 
to  be  such  as  not  to  affect  the  whole  of  the  property,  but  to 
direct  the  application  of  particular  sums  only  to  the  charity,  I 
cannot  extend  it. 

It  is  said  (and  so  it  would  appear  from  the  time  when  the  will 
was  afterwards  proved)  that  the  testator  was  dying,  and  that  he 
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A.-G.  had  very  little  time  fully  to  explain  the  matter.  He  says,  ''  I  will 
Thr  that  for  lack  of  convenient  time  further  to  explain,"  &c.  Now  he 
c^PANY  ^^^  &iied  the  sums,  and  he  had  fixed  the  place.  If  he  had  desired 
[  ♦SIS  ]  *all  these  matters  to  be  left  open,  every  thing  to  be  left  open,  he 
would  have  said,  "  I  leave  this  property  for  the  purpose ;  I  have 
not  time  to  settle  what  ought  to  be  done  with  particular  parts  of  it, 
or  what  expenses  ought  to  be  allowed.  I  must  leave  that  to  be 
settled  by  my  executrix  and  overseers."  Many  such  wills  have 
been  before  the  Court,  where  charitable  dispositions  have  been 
made  at  a  time  when  a  scheme  could  not  be  settled,  and  it  has 
been  left  to  the  Court  to  devise  a  scheme  for  the  purpose,  which 
it  has  often  been  under  the  necessity  of  doing :  but  here  he  says 
the  purpose  is  a  school,  and  the  means  of  maintaining  the  school 
is  to  provide  that  building,  and  to  provide  these  specified  salaries. 
If  there  be  any  other  thing,  which  other  thing  must  mean  the 
regulations  of  the  school,  those  are  to  be  settled  afterwards. 

Upon  the  best  consideration  I  can  give  to  this  case,  I  am  of 
opinion,  that  there  is  not  in  this  codicil,  a  general  devotion  of  the 
whole  property  to  the  charitable  purpose  in  question ;  and  I  do  not 
think  there  was  an  error  in  the  non -application  of  the  whole  of  this 
revenue,  from  time  to  time,  to  the  purposes  of  the  charity. 

It  seems  that  after  the  foundation  of  the  charity  the  Company 
did,  from  time  to  time,  augment  the  salaries.     In  that  they  did 
what  appears  to  me  to  have  been  perfectly  right;  but  I  cannot 
agree  with  the  argument  which  has  been  suggested  to  me,  that 
this  ought  to  be  considered  as  evidence  that  they  thought  them- 
selves under  an  obligation  to  do  it.     Though  there  was  no  legal 
obligation,  still  there  was  what  may  be  called  a  moral  obligation 
upon  them.     Having  received  property  which  has  turned  out  of 
a  much  greater  value  than  was  expected  by  this  testator,  and  the 
purpose  for  which  he  gave  it  to  them  being,  that  they  should 
[  •mg  ]       maintain  this  *charity  in  the  way  he  had  pointed  out,  it  certainly 
may  be  considered  as  a  moral  duty  on  their  part,  when  they  found 
the  revenues  greatly  increased,  and  the  fixed  payments  had  become 
manifestly  insufficient  to  keep  up  the  charity  in    an    effectual 
manner,  to  make  a  fit  and  proper  augmentation.     It  was  quite 
right  in  them  so  to  do;   but  I  cannot  consider  the  fact  of  their 
having  done  so,  as  evidence  that  they  considered  themselves  to  be, 
and  still  less  as  evidence  that  they  were,  subject  to  a  legal  obligation 
to  do  it. 
I  do  not  think  that  the  decree  of  the  Commissioners  of  Charitable 
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Uses  amounts  to  a  declaration  of  right;  it  does  seem  to  me  to  A.-G. 
assume  that  \7hich  I  think  was  right,  and  takes  for  granted  that  t^e 
the  Grocers'  Company  were  entitled  to  the  property,  subject  to  the 
fixed  payments.  That  is  found  by  the  jurors  before  whom  the 
inquisition  was  taken,  and  the  decree  seems  to  me  to  assume  it, 
though  it  does  not,  after  investigation  and  discussion,  declare  the 
right. 

It  is  material  to  observe,  that  before  the  Commissioners,  the 
Company  professed  themselves  to  be  willing  to  pay  a  larger  sum 
than  that  which  by  the  codicil  they  were  bound  to  pay,  and  time 
was  thereupon  given  to  them  to  pay  the  arrears.  I  think  I  ought 
to  consider  the  Company  bound  to  pay  those  increased  sums, 
because  it  was  by  the  submission  to  pay  those  sums  that  they  got 
an  extension  of  time. 

This  information  asks,  that  whatever  sum  may  be  found  to 
belong  to  this  school,  some  directions  should  be  given  for  a  scheme 
by  which  a  larger  instruction  may  be  given  to  those  boys  who  are 
entitled  to  the  benefit  of  this  school ;  and  it  is  said  that  the 
Grammar  School  Act  makes  it  proper  so  to  do. 

The  argument,  which  certainly  was  conducted  with  very  great  [  550  ] 
ingenuity,  has  taken  this  shape.  It  is  said  the  charity  may  not 
be  entitled  to  the  whole  of  this  fund ;  yet  it  turns  out  that  the 
present  fixed  payments  are  not  sufficient  to  maintain  a  proper 
school,  or  to  pay  the  salaries  of  the  schoolmaster  and  usher  of 
a  grammar  school :  then,  as  it  was,  clearly,  the  primary  intention 
of  the  testator  that  a  grammar  school  should  be  maintained,  that 
purpose  ought  not  to  fail,  by  the  accident  of  these  fixed  salaries 
turning  out,  in  the  course  of  time,  to  be  insufficient  for  the  purpose. 
That  the  Court  may  therefore  consider,  in  the  first  instance,  what 
would  be  a  proper  sum  to  pay  for  the  maintenance  of  such  a 
grammar  school  as  would  effectually  answer  the  intention  which 
the  testator  had  in  view,  and  that  may  be  a  sum  very  considerably 
larger  than  that  which  he  allowed,  and  that  sum  being  ascertained, 
then,  by  the  authority  of  the  Grammar  School  Act,  it  may  be 
applied  in  the  maintenance  of  a  school  affording  the  general 
ixistruction  pointed  out  by  the  Act. 

This  might  be  very  well,  provided  you  were  not  encroaching 
upon  a  revenue,  which,  according  to  the  construction  which,  it 
appears  to  me,  ought  to  be  put  on  this  codicil,  belongs,  as  private 
property,  to  this  Company.  If  the  testator  has  fixed  on  certain 
salaries  which  fail  to  provide  for  the  fulfilment  of  his  intention, 
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[531] 


no  doubt  it  is  very  much  to  be  regretted :  but  you  cannot,  at  the 
expense  of  the  Company,  to  whom  the  testator  has  given  a  beneficial 
interest,  take  that  interest  from  them,  upon  the  notion  that  the 
testator,  if  he  had  thought  better  of  the  matter,  would  have  assigned 
a  larger  sum  to  the  charity,  or  upon  the  notion  that  the  Legislature 
has  interfered  as  against  the  interest  of  that  party  to  provide  a 
school  where  there  may  be  a  larger  instruction. 

I  apprehend  that  the  Grammar  School  Act  can  have  no  applica- 
tion to  any  case  whatever,  except  where  there  are  certain  revenues 
appropriated  to  the  instruction  there  pointed  out.  If  there  be  a 
certain  amount  of  revenue  devoted  to  a  school,  and  that  school  has, 
by  the  testator,  been  called  a  grammar  school,  and  you  cannot 
apply  that  fund  beneficially  for  the  instruction  of  boys  in  grammar, 
in  consequence  of  the  situation  in  which  the  school  is  placed,  the 
change  of  circumstances,  and  so  on,  the  Court  may  then  apply 
that  amount  to  a  more  general  subject  of  education  ;  but  it  cannot 
obtain  a  further  fund  for  the  purposes  of  general  education,  by 
encroaching  on  the  private  right  of  another  party. 

I  do  not  therefore  at  present  quite  see  my  way  towards  making 
any  order  on  that  subject :  I  do  not  think  I  can  make  any  order. 

The  information  must  be  dismissed  with  costs. 
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Lord 

Langdale, 

M.R. 

[552] 


TYLEE  V.   WEBB. 

(6  Beav.  552—557.) 

A.  mortgaged  copyholds  to  £.  by  a  deposit  of  a  copy  of  his  admission. 
A.  died,  and  his  heir  mortgaged  them  to  C.  by  deposit  of  a  copy  of  his  own 
admission.  C.  afterwards  sold  and  conveyed  the  estate  to  D.  D.  had 
notice  of  B.'s  security:  Held,  that  it  was  unnecessary  to  determine 
whether  C.  took  with  notice  of  B.'s  incumbrance,  as  by  the  deposit  he 
could  take  only  such  interest  as  the  heir  could  give,  namely,  his  interest 
subject  to  the  equitable  charge  of  the  ancestor ;  and,  secondly,  that  the 
conveyance  to  D.  was  void  as  against  B. 

In  1829  A.  was  admitted  to  a  copyhold,  and  in  1832  he  deposited  the 
copy  of  his^admission  with  B.  as  a  security.  In  1837  A.*s  heir,  after 
admission,  attempted  to  sell  the  property  without  effect.  C.  acted  therein 
as  his  attorney,  and  D.  as  the  clerk  of  C.  On  the  20th  of  July,  1837,  A.'8 
heir  mortgaged  the  property  to  C,  by  deposit  of  his  own  admission.  In 
this  transaction  D.  acted  as  the  agent  and  clerk  of  C,  and  as  the  agent  of 
the  heir.  It  appeared  that  in  November,  1835,  D.  had  notice  of  B.'s 
incumbrance,  and  that  on  the  19th  of  July,  1837,  D.  knew  that  the 
produce  of  the  sale  was  to  be  applied  in  discharge  of  B.'s  demand.  Held, 
that  the  knowledge  which  D.  possessed  in  November,  1835,  could  not  be 
imputed  to  C.  in  1837.  Secondly,  that  D.'s  knowledge  in  July,  1837,  that 
the  proceeds  of  the  sale  were  to  be  applied  in  discharge  of  B.*8  demand,  did 
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not  clearly  show,  that  even  he,  at  that  time,  recollected  or  knew  that  which         Tylek 
he  had  known  in  November,  1835 ;  and,  thirdly,  aembhf  that  C,  who  knew  r. 

that  the  party  from  whom  he  took  it  had  been  admitted  only  as  heir  and  Webb. 
that  the  ancestor  had  been  admitted  under  copy  of  Court  roll,  dated  in 
1829,  must  be  deemed  that  the  ancestor,  having  the  copy  of  Court  roll, 
might  have  created  an  equitable  mortgage  by  deposit,  and  consequently 
that  C.  ought  to  have  required  its  production  before  he  advanced  his 
money. 

The  facts  of  this  case  are  fully  stated  in  the  judgment;   it  is 
therefore  unnecessary  further  to  repeat  them. 

Mr.  Kindersley,  and  Mr.  Schomherg,  for  the  plaintiflFs 

Mr.  Bagshawe,  for  Mr.  Webb. 

Mr.  Peniberton  Leigh,  and  Mr.  Elderton,  for  Mr.  Hinton, 

Mr.  HaUett,  for  Wilson. 

Mr,  Kindersley,  in  reply. 

[Numerous  cases  were  cited,  but  none  of  them  were  referred  to 
in  the  judgment.] 

The  Master  of  the  Kolls:  juiyS. 

This  is  a  bill  filed  by  equitable  mortgagees  for  a  foreclosure  of       r ..-  -i 
the  mortgaged  estate,  against  another  equitable  mortgagee,  a  pur- 
chaser who  obtained  the  legal  estate,  and  a  legal  mortgagee  under 
the  purchaser. 

In  the  month  of  December,  1829,  Robert  Webb,  being  about  to 
purchase  a  copyhold  estate,  borrowed  the  sum  of  150Z.,  and  as  a 
security  for  the  repayment,  gave  to  the  plaintiffs  a  promissory 
note,  and  signed  an  agreement  for  the  deposit,  of  what  were  called 
the  deeds  of  the  premises,  as  soon  as  the  same  should  be  made  out 
and  in  his  lawful  possession. 

Robert  Webb,  having  been  admitted  tenant  of  the  premises, 
received  a  copy  of  the  Court  rolls  of  the  *manor  of  which  the  [  ♦554  ] 
premises  were  held.  The  copy  was  dated  the  18th  of  December, 
1829,  and  on  the  12th  of  July,  1832,  he  placed  it  in  the  hands  of 
the  plaintiffs,  with  a  declaration  in  writing  signed  by  him,  and 
which  was  in  these  words : 

*'  Bristol,  July  12th,  1832. 

"  I  do  hereby  declare,  that  the  deeds  annexed  hereto,  left  in  the 
possession  of  Messrs.  J.  and  T.  Tylee,  are  as  a  security  for  an 
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Tylbe       amount  of  150Z.,  which  I  am  indebted  to  said  firm  for  cash  advanced, 

Webb.       and  for  which,  interest  at  6  per  cent,  per  annum  I  agree  to  pay  ; 

and  they  are  duly  authorised  to  hold  the  same  until  the  said  amount 

of  150i.  and  interest  shall  be  fully  paid- 

**  Robert  Webb." 

Under  these  circumstances,  the  plaintiffs  became  equitable 
mortgagees  of  the  copyhold  estate  in  question. 

Robert  Webb  died  intestate  on  the  18th  of  October,  1832,  leaving 
the  defendant  Thomas  Webb  his  customary  heir,  and,  as  such, 
entitled  to  the  estate,  subject  to  the  plaintiffs'  equitable  mortgage ; 
and  on  the  7th  of  November,  1833,  Thomas  Webb,  as  the  heir  of 
Robert,  procured  himself  to  be  admitted  tenant  of  the  estate,  and 
a  new  copy  of  Court  roll  was  granted  to  him.  He  paid  the  interest 
of  150Z.  to  the  plaintiffs  up  to  October,  1834 ;  and  if  it  be  true,  as 
has  been  said,  that  he  thought  he  was  paying  interest  on  1502. 
secured  by  a  promissory  note,  and  was  not,  at  first,  aware  of  the 
equitable  mortgage,  the  fact  becomes  immaterial,  because  it  is 
proved  that  on  the  lOlh  of  April,  1837,  he  had  distinct  notice  of 
the  mortgage.  He  had  the  legal  estate,  the  copy  of  the  roll 
showing  his  own  admittance,  and  notice  that  the  copy  of  the  roll 
[  *565  ]  showing  the  admittance  *of  his  father,  as  whose  heir  he  claimed, 
was  in  the  hands  of  the  plaintiffs  as  equitable  mortgagees. 

Thomas  Webb  made  an  attempt  to  sell  the  estate  by  auction  in 
the  month  of  July,  1837.  The  defendant  Mr.  Hinton  was  the 
solicitor  employed  to  effect  the  sale,  and  his  clerk  Battiscombe  took 
an  active  part  in  the  business ;  a  sale  was  not  effected,  and  conse- 
quently Thomas  Webb  was  desirous  to  raise  an  additional  sum  by 
way  of  loan,  and  Mr.  Hinton  was  induced  to  lend  him  502.  on  a 
deposit  of  a  copy  of  Court  roll  of  his  own  admittance. 

A  question  is  raised,  whether,  at  the  time  of  this  advance,  Mr. 
Hinton  had,  or  ought  to  be  deemed  to  have  had,  notice  of  the 
plaintiffs'  equitable  mortgage. 

It  appears,  by  a  letter  which  was  written  by  Battiscombe 
to  Kelly  (an  agent  of  the  plaintiffs)  on  the  80th  of  November,  1885, 
that  Battiscombe  then  knew,  from  the  information  of  Webb,  that 
the  plaintiffs  had  a  security  on  the  premises ;  and  further,  by  a 
letter  which  was  written  by  Battiscombe  to  Webb  on  the  19th  of 
July,  1887,  that  Battiscombe  then  knew  that  the  proceeds  of  the 
then  intended  sale  were  to  be  applied  in  discharge  of  the  plaintiffs' 
demand,  and  on  the  occasion  of  Hinton's  loan,  Battiscombe  acted 
not  only  as  his  agent  and  clerk,  but  also  as  the  agent  of  Webb,  of 
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whom  he  seems  to  have  been  a  particular  friend;  and  for  the       Tylkb 
security  of  Hinton,  Battiscombe  sent  to  Webb  for  his  signature,  a       wbbb. 
memorandum  of  agreement,  dated   the  20th  of  July,  1887,  and 
which  Webb  afterwards  signed,  whereby  it  was  stated,  that  Webb 
had  deposited  with  Hinton,  a  copy  of  Court  roll,  dated  the  7th  of 
November,  1888,  stating  that,  at  a  Court  held  on  that  day,  he,  as 
the  only  son  and  heir  of  Robert  Webb,  who  held,  by  virtue  of  a 
copy  of  *Court  roll,  dated  the  18th  of  December,  1829,  the  estate       [  ♦636  ] 
in  question,  to  which  Thomas  Webb  claimed  to  be  entitled  as  only 
son  and  heir  of  Robert,  and  that  he  was  admitted  tenant  of  the 
estate,  and  had  deposited  the  copy  of  Court  roll  as  security  for  the 
502.  advanced  by  Hinton,  and  interest. 

It  does  not  appear  to  me  that  the  knowledge  which  Battiscombe 
possessed  in  November,  1885,  can  be  imputed  to  Hinton  in  1887, 
or  that  Battiscombe's  knowledge,  in  July,  1887,  that  the  proceeds 
of  the  sale  were  intended  to  be  applied  in  discharge  of  the  plaintiffs' 
demand,  clearly  shows,  that  even  he,  at  that  time,  recollected  or 
knew  that  which  he  had  known  in  November,  1885  ;  and  though  I 
incline  to  think  that  Hinton,  who  knew  that  Thomas  Webb  had 
been  admitted  only  in  his  character  of  heir  of  Robert  Webb,  and 
that  Robert  Webb  had  been  admitted  under  copy  of  Court  roll, 
dated  the  18th  of  December,  1829,  must  be  deemed  to  have  known 
that  Robert  Webb,  having  that  copy  of  Court  roll,  might  have 
deposited  it  so  as  to  create  an  equitable  charge  upon  the  estate, 
and,  consequently,  ought  to  have  required  its  production  before  he 
advanced  his  money,  yet  it  does  not  appear  to  me  to  be  necessary 
to  determine  whether  Hinton  had,  or  ought  to  be  deemed  to  have  had, 
at  that  time,  notice  of  the  plaintiffs'  right,  for  I  think  that  under  the 
circumstances,  and  by  mere  deposit  of  the  son's  copy  of  Court  roll, 
he  could  take  only  that  which  Webb  the  son  could  give,  which 
was  the  interest  he  was  entitled  to  as  his  father's  heir,  subject  to 
the  charge  which  his  father  had  made  :  and  however  this  may  be, 
it  is  proved  that  in  the  early  part  of  February,  1888,  Mr.  Hinton 
had  direct  and  distinct  notice  of  the  plaintiffs'  claim ;  and  upon 
the  evidence  which  is  given,  I  am  of  opinion  that  the  other 
defendants,  Wilson  and  Lloyd,  must,  throughout  the  transactions 
in  which  they  are  concerned,  be  deemed  to  *have  had  all  the  notice  [  •657  j 
of  the  plaintiffs'  claim  which  Hinton  had. 

The  estate  having  been  sold  to  Wilson,  whose  mortgagee  Lloyd 
is,  and  the  purchase-money  being  now  in  the  hands  of  Hinton,  the 
pliantiffs  have,  at  the  Bar,  claimed  to  have  the  purchase-money 
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applied,  as  far  as  it  will  extend,  in  satisfaction  of  their  claims,  and 
a  right  to  proceed  to  foreclose  the  estate,  if  the  residue  of  what 
may  be  due  to  them  shall  not  be  paid  by  the  defendants  personally. 
No  such  claim  is  made  by  the  bill,  nor  could  it  have  been  sustained. 
The  plaintiffs  cannot  have  security  upon  both  the  estate  itself,  and 
the  purchase-money  which  represents  its  value. 

On  the  other  hand,  it  has  been  objected,  that  the  plaintiffs  have 
unnecessarily  made  some  of  the  defendants  parties  to  the  cause ; 
but  considering  this  as  a  bill  of  foreclosure,  I  think  that  every  one 
of  the  defendants  was  a  necessary  party,  because  each  of  them  had 
a  right  to  redeem. 

On  the  whole,  I  am  of  opinion,  that  the  plaintiffs  are  entitled  to 
have  the  ordinary  decree  for  foreclosure  of  the  equitable  mortgage 
to  which  they  are  entitled. 

I  shall  make  the  decree,  unless  the  parties  agree  to  confirm  the 
sale,  and  to  go  against  the  purchase-money. 

[A  note  at  the  foot  of  this  report  states  that  an  appeal  to  the 
Lord  Chancellor  was  then  pending,  but  no  report  of  that  appeal 
can  be  found.] 
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VANDALEUE  v.  BLAGEAVE(l). 

(6  Beav.  565—581 ;  affd.  on  appeal,  17  L.  J.  Ch.  45 ;  11  Jur.  935.) 

Double  agency. 

The  grantor  of  an  annuity  entrusted  T.  Vfith.  a  sum  of  money  for  the  purpose 
of  redeeming  it.  Y.,  without  paying  the  money,  obtained  from  the 
grantee  a  deed  of  release  of  the  annuity.  Y.,  who  acted  in  some  respects 
as  agent  of  both  parties,  afterwards  died  insolvent:  Held,  under  the 
particular  circumstances,  that  the  loss  must  be  borne  by  the  grantor. 

The  defendant,  through  the  agency  of  one  Yates,  granted  to  the  plaintiff 
an  annuity,  redeemable  on  six  months'  notice.  In  May,  1830,  notice  was 
given  to  repurchase  in  November,  and  in  August,  1830,  the  defendant 
entrusted  Yates  with  the  money  for  the  repurchase.  In  October,  Yates 
prevailed  on  the  plaintiff  to  execute  the  deed  of  re-assignment,  dated  in 
November  and  indorsed  on  the  annuity  deed,  without  receiving  the 
repurchase  money,  but  the  plaintiff  did  not  sign  any  receipt  for  the  money. 
Yates  afterwards  produced  the  deed  to  the  son  of  the  defendant,  to  satisfy 
him  of  the  payment,  and  it  was  handed  back  to  Yates  to  be  kept  by  him 
with  the  defendant's  other  documents.  Yates  acted  in  the  transaction  as 
agent  of  both  parties.  He  retained  the  money,  and  to  deceive  both, 
continued  the  payment  of  the  annuity,  but  afterwards  died  insolvent.  The 
defendant  subsequently  obtained  possession  of  the  deed:  Held,  under 
the  circumstances,  that  the  defendant  was  not  discharged,  but  was 
bound  to  pay  to  the  plaintiff  the  repurchase  money,  with  interest  from 


(1)  Gordon  V.  James  (1885)  30  Ch.  D.  249.  63  L.  T.  641. 
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November,  1830,  the  plaintiff  accounting  for  the  subsequent  receipts  of    Vandaleur 
the  annuity.  9. 

In  a  defence  founded  upon  an  allegation  that  the  plaintiff  has  released      BriAORAVK. 
or  assigned  his  rights  for  a  pecuniary  consideration  paid  to  him,  it  is 
incumbent  on  the  defendant  to  prove  that  the  consideration  was,  in  fact,  paid. 

Mr.  Pemberton  Leigh  Mr.  Kindersley,  and  Mr.  Romilly,  for 
the  plaintiff. 

The  Solicitor-General^  Mr.  Tinncy,  and  Mr.  JTripp,   for   the 
principal  defendant. 

Mr.  Paynter  for  a  trustee. 

Pamther  v.  Gaitskell  (i),  Barker  v.  Greenwood  (2),  Stewart  v. 
Ab€rdein(z),  Kennedy  v.  Green (4)^  Johnson  v.  Baker  (5),  were  cited. 

The  Master  op  the  Rolls  :  Nor.  6. 

This  bill  prays,  that  an  indenture  of  release  and  re-assignment, 
dated  the  16th  of  November,  1830,  may  be  declared  to  be  fraudulent 
and  void,  and  may  be  delivered  *up  to  be  cancelled  ;  and  that  the  [  *'>66  ] 
defendant  Mrs.  Blagrave  may  be  ordered  to  pay  to  the  plaintiff  the 
sam  of  2,500Z.,  for  the  repurchase  of  the  annuity  of  500/.  in  the 
pleadings  mentioned,  together  with  the  arrears  of  the  annuity, 
accrued  or  to  accrue,  till  the  time  of  the  repurchase  thereof ;  or 
that  Mrs.  Blagrave  may  pay  to  the  plaintiff  all  arrears  and  future 
payments  of  the  same  annuity,  the  plaintiff  offering  to  do  what 
may  be  required  of  him  in  either  case. 

The  annuity  in  question  was  granted  by  Mrs.  Blagrave  to  the 
plaintiff  by  indenture  dated  the  16th  of  November,  1827.  It  was 
made  payable  to  the  plaintiff  during  the  life  of  Mrs.  Blagrave,  out 
of  an  annual  rent-charge  of  8002.  to  which  she  was  entitled ;  and 
for  the  purpose  of  securing  the  payment  of  the  annuity,  the  rent- 
charge  was  assigned  to  the  plaintiff.  Covenants  for  further 
assurance  were  entered  into,  and  Mrs.  Blagrave  covenanted  to  do 
all  reasonable  acts  to  enable  the  plaintiff  to  insure  her  life  in 
respect  of  the  annuity,  and  that  a  judgment,  to  be  entered  on 
record  against  Mrs.  Blagrave  at  the  suit  of  the  plaintiff,  should  be 
a  farther  security. 

It  was  further  provided,  that  if  the  defendant  were  desirous  to 
repurchase  the  annuity,  and  should  give  six  calendar  months' 
previous  notice,  in  writing,  of  her  intention  to  the  plaintiff,  or  in 

(1)  13  East,  432.  (3)  51  R.  R.  536  (4  M.  &  W.  p.  218). 

(2)  47  R.  R.  431  (2  Y.  &  C.  Ex.  Eq.    (4)  41  R.  R,  176  (3  My.  &  K.  699). 
414).  (5)  23  R.  R.  338  (4.  B.  &  Aid.  440). 
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vandaleur  lieu  thereof,  tender  him  2,500?.,  the  plaintiff  would,  at  the  expira- 
Blagbave.  tioi^  of  t^^e  six  calendar  months,  and  on  receiving  all  arrears  and 
costs,  accept  2,500Z.  in  full  for  the  repurchase  of  the  annuity,  and 
would,  thereupon,  release  or  assign  the  same,  and  the  rent-charge 
of  800Z.,  and  all  other  securities  for  the  same,  to  Mrs.  Blagrave,  or 
as  she  should  appoint,  and  would  acknowledge  satisfaction  of  the 
[  •567  ]  judgment,  and  would,  on  receiving  from  her  a  proportionable  *part 
of  any  premiums  paid,  assign  to  her  any  policy  of  insurance 
effected  upon  her  life  in  respect  of  the  annuity. 

A  memorial  of  the  deed  was  duly  inrolled  in  this  Court ;  and  in 
pursuance  of  a  warrant  of  attorney  executed  by  Mrs.  Blagrave, 
judgment  was  duly  entered  up  against  her,  at  the  suit  of  the 
plaintiff,  in  the  Court  of  Queen's  Bench,  for  the  sum  of  5,0OOZ.,  and 
a  policy  of  insurance  in  the  Pelican  Life  Insurance  Company  was 
effected  on  her  life,  in  the  name  of  the  plaintiff,  and  on  his  behalf, 
for  the  sum  of  2,800Z. 

In  the  year  1830,  Mrs.  Blagrave  intended  to  redeem  the  annuity, 
and,  for  that  purpose,  to  pay  what  was  due  to  the  plaintiff,  and  at 
the  same  time,  as  it  appears  to  me,  the  plaintiff  intended  to  receive 
what  was  due  to  him,  and  thereupon  to  release  the  annuity,  and 
re-assign  the  rent-charge  to  Mrs.  Blagrave. 

The  parties  themselves  acted  in  good  faith,  but  Thomas  Cooksey 
Yates,  who  acted  as  agent  for  them  both,  in  the  treaty  for  the 
annuity  and  on  various  other  occasions,  committed  a  gross  fraud. 
Being  intrusted  with  money  belonging  to  Mrs.  Blagrave  sufficient 
to  redeem  the  annuity,  he  was  directed  to  redeem  it ;  and  having 
the  money  in  his  hands,  but  concealing  that  fact,  he  prevailed  on 
the  plaintiff  to  execute  a  deed  of  release  and  re-assignment,  without 
receiving  the  money,  but  in  the  expectation  of  receiving  it  on  a 
future  day,  and  thus  he  contrived  to  keep  the  money  in  his  own 
hands  for  his  own  purposes. 

The  money  has  in  fact  never  been  paid,  but  the  deed  which  was 
executed  by  the  plaintiff  has  come  into  the  hands  of  Mrs.  Blagrave, 
[  *568  ]  and  she  now  claims  the  benefit  *of  it.  The  questions  in  the  cause 
are,  whether  the  deed  is  valid  and  binding  to  any  and  what  extent  ; 
whether  the  plaintiff  is  to  lose  his  annuity,  although  he  has  never 
received  any  consideration  for  its  redemption,  or  whether  Mrs. 
Blagrave  is  to  continue  subject  to  the  annuity,  although  she 
directed  her  money  in  the  hands  of  Yates  to  be  applied  for  its 
redemption,  or  whether,  in  the  result  of  the  transaction^  it  ought  to 
be  heW  that  there  was  a  valid  contract  for  the  redemption  of  the 
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annniiy,  which  ought  now  to  be  carried  into  eflfect  by  payment  of   vandalkur 
the  redemption  money  and  interest.  Blaohave. 

We  must  consider  the  relation  between  the  parties  and  Mr. 
Yates,  and  their  respective  acts. 

Mr.  Yates  was,  or  soon  after  the  commencement  of  these  trans- 
actions became,  a  barrister.  He  had  been  acquainted  with  and 
employed  by  the  plaintiff  before  the  year  1827.  In  September, 
1827,  he  was  first  introduced  by  Mrs.  Blagrave  and  her  son 
Anthony,  in  whom  she  appears  to  have  placed,  and  still  to  place 
implicit  confidence,  and  being  then  informed  that  Mrs.  Blagrave 
was  in  want  of  money,  he  informed  her,  that  the  plaintiff  would 
probably  assist  her  with  a  loan  of  2,5002.  This  communication 
led  to  the  treaty  for  the  grant  of  the  annuity,  and  Mr.  Yates  was 
intrusted  by  both  parties  with  the  management  of  the  transaction. 

From  the  date  of  the  deed  in  November,  1827,  till  December, 
1832,  the  defendant  employed  Mr.  Yates  in  various  transactions : 
he  advised  her  as  a  lawyer,  he  received  and  paid  money  for  her,  as 
her  agent,  to  a  very  large  amount,  and  her  deeds,  securities,  and 
papers  were  placed  in  his  hands. 

And  the  plaintiff  instructed  him  to  hold  the  deed  of  the  16th  of       [  569  ] 
November,  1827,  on  his  behalf,  to  receive  the  annuity  for  him,  and 
to  pay  the  premiums  of  insurance  thereout,  and  also  employed 
him  in  some  other  transactions,  and,  as  it  appears,  placed  great 
confidence  in  him. 

Till  the  month  of  May,  1830,  the  annuity  was  paid  to  the 
plaintiff  by  Mrs.  Blagrave  through  Yates,  who  having  thereout  paid 
the  premiums  of  insurance,  together  with  any  other  sums  which 
the  plaintiff  might  have  authorised,  accounted  with  the  plaintiff  for 
the  surplus. 

In  the  month  of  May,  1830,  Mrs.  Blagrave,  expecting  to  receive 
money  with  which  the  annuity  might  be  redeemed,  it  is  said,  (and 
as  the  plaintiff  states  it  in  his  bill,  I  must,  as  against  him,  take  the 
fact  so  to  be,)  that  Yates,  as  her  agent,  and  on  her  behalf,  gave 
notice  to  the  plaintiff,  that  it  was  her  intention  to  repurchase  the 
annuity  in  the  following  month  of  November ;  and  before  the  time 
of  redemption  arrived,  viz.,  in  July,  1830,  Mrs.  Blagrave's  son, 
Anthony,  who  acted  for  her,  inquired  of  Yates  what  sum  would 
be  necessary  for  the  redemption  of  the  annuity,  and  for  some  other 
purposes,  and  having  ascertained  the  amount,  he  says  that  he  paid 
the  same  to  Yates  for  the  express  purpose,  amongst  other  things,  of 
releasing  th^  annuity. 
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vandaleur       Yates  having  the  money,  or  having  money  belonging  to  Mrs. 

Blagbavb.  Blagrave  sufficient  for  the  purpose,  and  having  in  his  possession 
the  deed  of  the  16th  of  November,  1827,  caused  to  be  indorsed  upon 
that  deed  a  deed  purporting  to  bear  date  the  16th  of  November, 
1830.  This  is  the  deed  now  in  question,  and  it  purports  to  witness, 
[  •570  ]  that  in  consideration  of  2,500i.  then  paid,  the  plaintiff  *released 
the  annuity  of  500Z.,  and  re-assigned  the  rent-charge  of  800i.  to 
Mrs.  Blagrave,  and  assigned  to  her  the  policy  of  insurance. 

On  the  11th  of  October,  1830,  the  plaintiff  was  at  Carass  in 
Ireland,  and  Yates  came  to  him  there  with  the  indorsed  deed  so 
prepared.  The  plaintiff  now  alleges  that  Yates,  so  far  from  stating 
that  he  had  received  the  redemption  money  from  Mrs.  Blagrave, 
pretended  that  he  had  not ;  that  she  had,  indeed,  meant  to  redeem 
the  annuity  by  money  to  be  raised  by  the  sale  of  stock,  but  as  the 
price  of  stocks  had  fallen,  she  wished  for  some  delay,  in  the  hope 
that  the  price  would  rise  again  ;  and  that,  thereupon,  Yates  assured 
the  plaintiff,  that  if  he  would  execute  the  deed  of  re-assignment, 
Yates  would  retain  it  in  his  own  custody,  until  the  2,500{.  should 
be  paid  to  him  by  Mrs.  Blagrave,  for  the  plaintiff;  and  that  the 
plaintiff,  relying  on  the  integrity  of  Yates,  did  accordingly  execute 
and  deliver  to  him  the  deed  of  re-assignment,  but  that  as  no  money 
was  then  paid,  the  plaintiff  did  not  sign  any  receipt  for  the  2,5002. 
It  appears  from  the  evidence  of  Sir  David  Roche,  who  was 
present  during  the  interviews  between  the  plaintiff  and  Yates  on 
the  11th  of  October,  1830,  that  Yates  at  first  said,  that  he  had 
come  to  pay  off  the  money  and  to  redeem  the  annuity,  and  that 
the  plaintiff  then  complained  of  having  so  large  a  sum  of  money 
thrown  upon  his  hands,  without  notice  of  paying  it  off,  and  asked 
the  advice  of  the  witness  as  to  how  he  should  act ;  and  that  the 
witness  thereupon  asked  Yates,  whether  he  had  the  money  with  him, 
or  why  he  was  in  such  haste ;  to  which  Yates  answered,  that  he 
had  not  the  money,  but  that  it  was  in  the  English  funds,  and  that 
Mrs.  Blagrave  was  getting  only  3J  per  cent,  besides  insurance, 

[  •571  ]  *and  would  not  continue  to  do  so.  The  witness  then  advised  the 
plaintiff  to  insist  on  six  months'  notice ;  to  which  Yates  objected,  and 
said,  that  notice  was  mere  matter  of  courtesy ;  that  he  had  brought 
over  the  deeds  of  assignment  to  get  the  annuity  reconveyed,  and  that, 
as  soon  as  he  took  them  back,  the  money  would  be  sent  over. 

It  is  to  be  observed,  on  this  evidence,  that  the  plaintiff  appears 
to  have  insisted,  that  he  had  received  no  notice  of  Mrs.  Blagrave's 
intention  to  redeem  the  annuity.    By  his  bill  he  states  that  notice 
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was  given  in  May.     Mr.  Anthony  Blagrave,  in  his  evidence  for  the   Vandaleur 
defendant,  says,  that  the  notice  was  given  by  a  letter  which  he    blagbavb. 
wrote  to  Yates,  requesting  him  to  give  notice  to  the  plaintiff,  and 
that,  as  he  best  recollects,  the  notice  was  given  in  July. 

There  is  thus  some  obscurity  about  the  notice,  for  notice  in  July 
to  redeem  in  November  would  not  have  been  valid ;  but  admitting, 
because  the  bill  so  states  it,  that  a  valid  notice  was  given  in  May, 
tlie  time  for  redemption  did  not  arrive  till  November.  It  was  not 
till  the  16th  of  November,  that  the  plaintiff,  if  not  offered  interest 
in  anticipation  (of  which  there  is  no  evidence),  was  bound  to 
receive  the  principal  sum  and  release  the  annuity  ;  and,  therefore, 
having  regard  to  the  notice  now  admitted,  the  plaintiff  might  reason- 
ably complain,  that  he  was  asked  to  take  the  money  too  soon ;  and, 
farther,  it  is  to  be  observed,  that  the  deed  which  was  executed  in 
October,  was  made  to  bear  date  on  the  16th  of  November,  and  was 
acknowledged  to  be  executed,  in  consideration  of  money  paid  at  or 
before  the  sealing  and  delivery  thereof.  This  was  false ;  the  deed 
was  executed,  but  no  money  was  paid,  no  receipt  was  signed,  *and  [  *572  ] 
in  this  state  of  things,  the  deed  was  placed  in  the  hands  of  Yates. 

Yates,  having  the  money  of  Mrs.  Blagrave,  ought  to  have  paid  it 
to  the  plaintiff,  upon  the  execution  of  the  deed  at  the  proper  time  ; 
and  having  got  the  executed  deed  into  his  hands,  he  ought  not  to 
have  parted  with  it  till  the  plaintiff  had  received  the  money. 

Anthony  Blagrave  states,  in  his  evidence,  that  he  had  an  interview 
with  Yates  at  Bristol,  immediately  after  Yates  returned  from  a  visit 
to  the  plaintiff  in  Ireland ;  that  Yates  then  told  him  that  he  had 
paid  2,750/.  for  the  repurchase  of  the  annuity,  and  produced  to  him 
the  deed  of  release,  and,  to  the  best  of  his  recollection,  a  warrant  of 
attorney ;  that  these  instruments  were  produced,  for  the  purpose  of 
satisfying  him  (the  witness)  that  Yates  had  repurchased  the  annuity ; 
and  that  the  deed  having  been  delivered  to  him,  he  gave  it  back  to 
Yates,  to  be  kept  by  him  with  the  other  documents  of  Mrs.  Blagrave. 

After  the  occurrence  to  which  this  evidence  relates,  we  find,  on 
the  one  side,  that  the  plaintiff  fully  expected  the  money  to  be  paid ; 
for  on  the  17th  of  November,  1880,  he  wrote  to  Yates,  desiring  him 
to  invest  it  in  Irish  8  per  cent.  Consols;  but  Yates  afterwards 
represented  to  him,  that  the  money  was  not  paid,  and  that  the 
annuity  was  still  on  foot ;  and  Yates,  pretending  himself  to  be  the 
agent  of  Mrs.  Blagrave  in  that  respect,  affected  to  treat  the  notice 
as  withdrawn ;  and  in  the  course  of  the  correspondence,  the  plaintiff, 
either  not  recollecting  what  had  passed,  or  perhaps  confused  between 
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vandaleur   his  own  recollection  and  the  statement  of  Yates,  in  whom  he  greatly 

Blaobave.    confided,  appears  to  have  acquiesced  in  statements  (such  as  that  of 

[  •578  ]      an  actual  tender)  which  are  inconsistent  *with  the  evidence ;  but 

upon  pretence  of  the  notice  being  withdrawn,  Yates  continued  to 

pay  or  account  to  the  plaintiff,  for  the  sums  which  would  have 

become  due  upon  the  annuity  if  subsisting. 

On  the  other  side,  Mrs.  Blagrave  and  her  agent  were  satisfied 
that  the  annuity  was  redeemed ;  the  redemption  money  was  charged 
to  Mrs.  Blagrave  by  Yates  in  account ;  and  accounts  were  afterwards 
settled  between  Yates  and  Mrs.  Blagrave,  on  the  footing  of  the 
payment  for  the  redemption  having  actually  been  made. 

The  annuity  was  paid  to  the  plaintiff  till  November,  1836,  and 
the  insurance  was  kept  up,  in  the  plaintiff's  name,  till  November, 
1884,  but  afterwards  in  the  name  of  Mrs.  Blagrave.  Yates  absconded 
soon  after  November,  1886 ;  not  long  after  that,  he  died  in  insolvent 
circumstances;  and  Mr.  Anthony  Blagrave,  having  become  his 
legal  personal  representative,  obtained  possession  of  the  document 
in  his  possession. 

After  the  departure  of  Yates,  the  plaintiff  demanded  payment  of 
the  annuity  from  Mrs.  Blagrave,  and  this  suit  is  the  consequence 
of  her  refusal  to  pay. 

It  does  not  appear  to  me,  that  after  the  year  1880  there  was,  on 
either  side,  any  laches  or  neglect,  of  which  the  other  had  any  Just 
right  to  complain.  I  think  that  the  decision  of  the  case  must 
depend  on  the  relation  between  the  parties  and  their  respective  acts 
and  omissions  in  the  year  1880. 

It  appears  to  me,  from  the  evidence,  that  on  the  11th  of  August, 
1880,  when  Mrs.  Blagrave,  by  the  agency  of  her  son  Anthony,  gave 
to  Yates  a  cheque  for  11,496Z.  8^.,  which  he  afterwards  received, 
[  ^574  ]  she  intended  *and  directed,  that  a  sufficient  part  of  that  sum  should 
be  applied  in  redeeming  the  annuity  which  she  had  granted  to  the 
plaintiff.  She  says,  and  there  is  no  reason  to  doubt  her  statement, 
that  neither  she  nor  her  son  ever  saw  the  notice  for  redemption,  or 
any  copy  of  it,  and  that  they  were  not  aware  that  the  annuity  could 
not  be  redeemed  till  November.  Thinking  that  the  annuity  might  be 
redeemed  at  once,  they  trusted  to  Yates  to  procure  the  proper  releases. 
As  it  is  stated  in  the  answer,  they  considered,  that  Yates  was  the 
person  through  whom  the  redemption  money  was  to  be  paid  to  the 
plaintiff,  and  they  expected  that  he  would  procure  from  the  plaintiff 
such  instruments  as  were  necessary  to  extinguish  the  annuity,  and 
convey  to  Mrs.  Blagrave  tbe  premises  on  which  the  same  was  sequred^ 
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Anthony  Blagrave  says,  that  he  wrote  a  letter,  and  requested  Vandaleub 
Yates  to  give  notice  to  the  plaintiff  of  Mrs.  Blagrave's  intention  to  blagrave. 
redeem  the  annuity.  This  request  was  to  be  complied  with  by 
Tates,  as  the  agent  of  Mrs.  Blagrave.  The  letter  containing  it 
cannot  be,  itself,  taken  as  a  notice  given  to  the  plaintiff  through 
Yates  as  his  agent.  But  Yates,  as  the  agent  of  Mrs.  Blagrave,  was 
to  give  the  notice ;  and  the  notice  being,  as  the  bill  admits,  given 
in  May,  was  for  payment  in  November,  and  a  knowledge  of  the 
contents  must,  notwithstanding  the  real  ignorance  which  may  have 
existed,  be  imputed  to  Mrs.  Blagrave.  I  cannot,  under  the  circum- 
stances of  this  case,  act  as  if  Mrs.  Blagrave  did  not  know,  and  was 
not  to  be  bound  by,  what  was  done  by  her  agent  on  her  behalf 
according  to  her  instructions. 

Again,  considering  that  the  sum  of  11,4962.  Sa.  was  given  to 
Yates  on  the  11th  of  August,  1830,  for  the  purpose  of  thereout  paying 
what  was  due  to  the  plaintiff,,  *I  am  of  opinion,  that  the  money  [  *576  ] 
cannot  be  considered  as  so  paid  to  Y'^ates,  on  behalf  of  the  plaintiff 
or  as  his  agent.  Yates  did  not  receive  the  redemption  money 
separately,  but  as  part  of  an  aggregate  sum,  which  he  was  to  divide 
and  apply  for  the  purposes  of  Mrs.  Blagrave.  In  executing  these 
purposes,  it  seems  plain,  that  he  was  to  act  as  her  agent ;  and  as  to 
the  part  of  the  aggregate  sum  which  was  to  be  applied  in  redeeming 
the  annuity,  he  must  be  deemed  to  have  held  it  as  her  agent,  for  the 
purpose  of  that  application.  It  was  not  payable  to  the  plaintiff  till 
November.  In  the  meantime,  Yates  was  responsible  to  her  only  for 
its  employment ;  and  her  direction  being  to  redeem  the  annuity,  it 
was  his  duty  to  her  to  retain  it  for  her,  till  he  had  also,  as  her 
agent,  obtained  for  her,  releases  from  the  plaintiff. 

Under  these  circumstances,  I  conceive,  that  Yates,  when  he  saw 
the  plaintiff  in  Ireland,  acted  as  the  agent  of  Mrs.  Blagrave. 
Whatever  mistake  may  have  been  made  by  the  plaintiff  in  respect 
to  any  notice  having  been  given  to  him,  it  is  plain,  that  under  the 
notice  as  admitted  in  the  bill,  and  on  which  the  defendant  is 
entitled  to  rely,  there  was  no  obligation,  on  the  part  of  the  plaintiff, 
to  receive  the  money  in  October,  or  at  any  time  before  the  16th  of 
November  and  under  these  circumstances  the  plaintiff  having  in 
October  executed  the  deed,  which  was  post-dated  the  16th  of 
November,  and  the  warrants  of  attorney,  which  were  not  dated  at 
all,  but  not  having  received  the  money,  the  nature  of  the  trans- 
action appears  to  me  to  show,  that  the  plaintiff  intrusted  Yates  as 
his  agent,  to  hold  these  deeds  till  the  money  was  paid  to  him.    It 
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vandalbuh   woald,  I  think,  be  absurd  to  sappose  that  the  plaintiff  delivered 

Blaoravb.    these  instruments  without  consideration  to  Yates,  as  the  agent  of 

Mrs.  Blagrave,  and  this  is  scarcely  alleged  on  her  behalf ;  but  it  is 

[  *576  ]  argued,  that  Yates,  having  the  deeds  as  the  agent  *of  the  plaintiff,  on 
his  return  to  Bristol,  delivered  them  in  his  character  of  such  agent 
to  Anthony  Blagrave,  as  the  agent  of  Mrs.  Blagrave,  who  relied^ 
thereon  as  evidence  of  the  payment,  and  that  the  plaintiff,  although 
he  had  received  no  consideration,  was  and  is  bound  by  such  delivery. 
If  the  money  had  not  been  previously  paid  to  Yates,  but  Yates, 
having  the  annuity  deed  and  the  executed  deed  of  release  in  his 
possession,  had  offered  them  to  Anthony  Blagrave  in  exchange  for 
the  money,  and  if  Anthony  Blagrave  had  been  thereby  induced  to 
give  credit  to  Yates,  and  had,  under  such  inducement,  paid  the 
money  to  Yates,  who  had  afterwards  applied  the  money  to  his  own 
use,  the  transaction  might  have  been  binding  on  the  plaintiff; 
because  his  act  in  giving  Yates  possession  of  the  deeds,  and  thereby 
enabling  him  to  produce  them,  might  have  been  deemed  to  be  the 
cause  of  Anthony  Blagrave's  misplaced  confidence,  and  of  the  fraud 
of  Yates  which  thence  ensued,  and  in  the  transaction,  as  so  sup- 
posed, Yates  would  have  been  acting  solely  as  the  agent  of  the 
plaintiff,  and  Anthony  Blagrave  as  the  agent  of  the  defendant. 

But  in  the  transaction,  as  it  really  occurred,  Yates  was  the  agent 
of  Mrs.  Blagrave  for  the  payment  of  the  money,  both  before  the 
deed  was  executed  by  the  plaintiff  and  afterwards.  Being  her 
agent  (and  he  was  not  the  less  so  because  he  was  also  agent  for  the 
plaintiff),  and  whilst  he  continued  to  be,  and  acted  as  such  agent, 
he  was  endeavouring  to  commit,  or  acquiring  the  power  to  commit, 
a  fraud  upon  the  plaintiff,  first,  in  procuring  the  deed  to  be  exe- 
cuted at  a  time  when  the  money  was  not  paid  or  payable ;  and, 
secondly,  in  producing  the  deed  to  Anthony  Blagrave,  although  the 

[  ♦577  ]  money  had  not  been  paid.  In  withholding  the  money  *when  the 
deed  was  executed,  and  in  thus  producing  the  deed,  he  was  also 
acquiring  a  power  to  commit  a  fraud  upon  Mrs.  Blagrave;  and 
whilst  Yates  was  acquiring  this  power,  and  was  deceiving  both 
parties,  it  appears  that  Mrs.  Blagrave  was  not  induced,  by  the 
plaintiffs  deed,  to  intrust  Yates  with  the  money,  and  that  the 
plaintiff  was  not  induced,  by  the  defendant's  payment  to  Yates 
(of  which  he  was  ignorant),  to  intrust  Yates  with  the  executed  deed. 
But  the  agency  for  the  redemption  began  with  the  defendant. 
Whilst  the  money  remained  in  the  hands  of  Yates,  he  was  her 
agent  for  its  due  application,  viz.  for  its  payment  to  the  plaintiff. 
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By  giving  him  the  money  beforehand,  she  afforded  him  the  means,  vandaleub 
perhaps  presented  to  him  the  temptation,  to  commit  the  fraud;  blagbavk. 
and  Anthony  Blagrave,  her  agent,  being  totally  unconscious 
of  the  fraud  which  he  was  enabling  Yates  to  commit,  and  well 
knowing  that  by  her  the  money  had  been  honestly  supplied  to 
Yates,  in  whom  she  had  confidence,  for  the  purpose  of  payment, 
may  not  have  examined  the  proof  of  payment  as  carefully  as  he 
would  have  done,  if  the  money  had  been  to  be  paid  on  production 
of  the  deed. 

The  complication  of  the  case  arises  from  the  double  agency  of 
Yates,  and  from  the  undue  confidence  placed  in  him  by  the  plaintiff 
in  respect  of  the  deed,  as  well  as  by  the  defendant  in  respect  of  the 
money ;  but  in  the  result,  the  plaintiff  executed  the  deed  without 
any  consideration  paid  to  him.  The  defendant's  agent  had  the 
money  on  her  behalf,  with  instructions  to  pay  it;  he  never  dis- 
charged that  duty,  never  paid  the  money,  as  he  ought  to  have 
done ;  the  duty  remained  unperformed,  and  the  agency  in  respect 
of  it  continued.  It  is  very  clear  that  in  fact  the  money  was  not 
paid.  The  *case  of  the  defendant  is,  that  she  had  reason  to  [  *578  ] 
believe  that  it  was  paid,  and  that  the  reason  being  founded  on  the 
act  of  the  plaintiff  in  executing  the  deed  and  leaving  it  in  the  hands 
of  Yates,  he  must  be  bound  by  it. 

According  to  the  statement  of  Mr.  Anthony  Blagrave,  he  required 
proof  that  the  consideration  was  paid ;  it  certainly  was  his  duty  to 
do  BO :  it  was  to  be  shown  that  the  money  which,  after  the  11th  of 
August,  was  in  the  hands  of  Yates  as  the  agent  of  Mrs.  Blagrave, 
had  become  the  money  of  the  plaintiff,  or  a  debt  due  from  Yates 
to  the  plaintiff.  Under  the  circumstances  of  this  case,  the  mere 
possession  of  the  deed  cannot  be  relied  on  as  affording  conclusive 
evidence ;  and  the  proof  with  which  Anthony  Blagrave  was  satisfied, 
consisted  of  the  information  of  Yates,  and  the  production  of  the 
deed,  and  of  certain  warrants  of  attorney  without  date  or  description 
of  the  parties  named  as  attornies. 

It  appears  to  me,  that  in  a  defence  founded  upon  an  allegation 
that  the  plaintiff  has  released  or  assigned  his  rights  for  a  pecuniary 
consideration  paid  to  him,  it  is  incumbent  on  the  defendant  to 
prove  that  the  consideration  was,  in  fact,  paid,  and  that  in  this 
case  the  proof  has  failed.  It  is  not  shown  that  the  money  ever  was 
in  the  hands  of  Yates,  as  agent  for  or  on  behalf  of  the  plaintiff. 

It  is  to  be  regretted  that  the  time  when  Yates  returned  from 
Ireland  to  Bristol,  and  on  the  day  on  which  his  interview  with 


190  1843.     CH.     6  BEAV.  678—580.  [r.r. 

vanoaleub  Anthony  Blagrave  took  place,  do  not  distinctly  appear.    It  is  some- 

blaohave.    times  stated  that  Yates  was  a  fortnight  in  Ireland ;  Mrs.  Blagrave 

speaks  of  the  interview,  vaguely,  as  taking  place  in  or  soon  after 

November ;  Anthony  Blagrave  (who  might  have  been  expected  to 

[  •old  ]  Btate  the  day  accurately)  says  that  it  was  in  *November,  imme- 
diately after  the  return  of  Yates,  but  he  does  not  specify  the  day  ; 
and  I  have,  in  vain,  looked  through  the  papers  in  the  hope  of 
finding  some  clear  evidence  of  the  day.  Mrs.  Blagrave,  in  her 
cross  bill,  says  that,  on  the  8rd  day  of  November,  Yates  left  Ireland 
and  returned  to  Bristol ;  but  I  think  that  it  would  not  be  right  to 
bind  her  by  that  statement :  and  if  I  had  thought  it  necessary  for 
the  decision  of  this  case  to  ascertain  the  day  accurately,  I  must 
have  directed  an  inquiry  on  the  subject.  The  circumstances,  how- 
ever, are  such  that  I  think  Anthony  Blagrave  must  have  known 
that  the  deed  was  executed  by  the  plaintiff  before  the  day  on  which 
it  was  dated ;  and,  assuming  nothing  with  respect  to  the  day  on 
which  the  deed  was  produced,  we  have  this  state  of  things,  that 
Anthony  Blagrave,  as  the  agent  of  his  mother,  in  the  month  of 
August,  confided  to  Yates  a  certain  amount  of  her  money,  to  be 
applied  for  her  benefit  on  a  future  day,  viz.  on  the  16th  of  the 
month  of  November  following,  that  a  deed  is  produced  to  him, 
executed  by  the  plaintiff  previously,  but  dated  on  the  11th  day 
of  November,  and  acknowledging,  in  the  present  tense,  the  receipt 
of  the  money  on  or  before  the  execution  of  the  deed.  The  deed, 
being  post-dated,  could  not  be  a  plain  expression  of  the  truth  on 
the  day  of  execution.  If  the  deed  was  produced  to  Anthony 
Blagrave  before  the  16th  of  November,  it  could  not  express  the 
truth  at  the  time  of  the  production  ;  but  passing  that  over  as  not 
being  proved,  there  was  not,  as  in  the  absence  of  payment  there 
could  not  have  been,  any  money  receipt  cotemporaneous  with  the 
execution  of  the  deed,  and  no  other  was  required.  How  it  was  that 
Mr.  Anthony  Blagrave  overlooked  circumstances  so  well  calculated 
to  excite  suspicion,  it  would  be  vain  to  conjecture.  Whether,  as 
Mrs.  Blagrave  says,  he  was  ignorant  that  the  annuity  could  not  be 

[  •580  ]  redeemed  at  any  time,  or  whether  he  so  *far  trusted  to  Yates,  as  to 
think  it  immaterial  when  the  deed  was  executed  or  when  it  bore 
date,  and  to  take  no  notice  of  the  want  of  date  in  the  powers  of 
attorney,  or  of  the  absence  of  any  receipt  except  the  acknowledg- 
ment in  the  deed,  does  not  appear.  It  is  plain  that  he  must  have 
trusted,  in  a  great  measure,  to  the  mere  word  or  statement  of  Yates, 
and  that  he  was  content  with  evidence  that  was  not  only  insufficient, 
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but  was  of  such  a  nature  as  to  excite  very  strong  suspicion  of  the   vanoalbub 
truth  of  the  fact  which  ought  to  have  been  established ;  and,  on    blaobavb. 
the  whole,  I  am  of  opinion,  that,  after  the  production  and  alleged 
delivery  of  the  deed  of  release  to  Anthony  Blagrave,  the  redemption 
money  remained  in  the  hands  of  Yates,  or  due  from  him,  as  the 
agent  of  Mrs.  Blagrave  and  at  her  risk. 

It  therefore  appears  to  me  that  the  plaintiff  is  entitled  to  relief ; 
but,  proceeding  upon  his  statement  of  the  notice,  it  is  plain  that . 
Mrs.  Blagrave  intended  to  redeem,  and  was  entitled  to  redeem,  the 
annuity  on  the  16th  day  of  November,  1830,  and  that  the  plaintiff 
had  consented  to  such  redemption.  He  was  entitled  to  the  redemp- 
tion money  on  that  day ;  Yates  had  it  as  agent  of  the  defendant, 
and  fraudulently  withheld  it.  The  defendant  is,  I  think,  answer- 
able for  that — she  cannot  derive  any  benefit  from  the  fraud  of  her 
own  agent ;  but  I  do  not  think  that  she  is  answerable  for  the  with- 
drawal of  the  notice  which  Yates  affected  to  make,  or  that  the 
plaintiff  is  entitled  to  the  benefit  of  such  withdrawal. 

I  think  therefore,  on  the  whole,  that  the  plaintiff  is  entitled  to 
the  2,750/.  which  was  due  to  him  in  respect  of  the  annuity  on  the 
16th  day  of  November,  1880,  and  that,  in  accounting  for  the  money 
received  by  him  from  Yates  in  respect  of  the  pretended  continuance 
of  the  ^annuity,  he  is  entitled  to  interest  on  the  sum  of  2,7502.  at  [  *o8i  ] 
5  per  cent.  If  the  parties  differ,  an  account  must  be  taken ;  and 
I  think  that  the  plaintiff  is  entitled  to  the  costs  of  this  suit,  and 
that,  paying  the  costs  of  Sir  Bichard  Godin  Simeon,  he  is  entitled 
to  have  them  over  against  the  defendant  Mrs.  Blagrave. 

[The  main  point  in  this  case  was  affirmed  by  the  Lord 
Chancellor,  Nov.  10,  1847.  Ultimately  by  agreement  between 
the  parties  the  decision  of  the  Master  of  the  Bolls  was  affirmed 
without  any  variation,  witb  costs  as  between  solicitor  and  client, 
i^ee  17  L.  J.  Ch.  45,  58.] 


PATEESON   V.   LONG(l). 

(6  Beav.  590—599 ;  S.  C.  13  L.  J.  Ch.  1 ;  7  Jur.  1049.) 

Two  houses,  held  under  one  lease,  were  sold  separately  to  A.  and  B.  The 
leaae  was  produced  and  inspected  at  the  sale  by  the  purchasers'  solicitors. 
The  conditions  of  sale  provided  for  the  apportionment  of  the  rent  between 
the  two  purchasers,  but  did  not  notice  covenants  to  insure,  &c.,  and  a 

(1)  Beported  on  another  point,  59  E.  B.  461,  5  Beav.  186. 
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Lord 
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M.R. 
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Patebson  proviso  for  re-entry  on  non-performance,  contained  in  the  lease :  Held, 

r.  that  though  A.  might  be  evicted  by  the  default  of  B.,  still  he  was,  under 

^^^®'  the  circumstances,  bound  to  complete. 

Observations  on  special  conditions  of  sale. 

Two  houses  were  held  under  one  lease  from  the  Marquis  of 
Westminster,  at  a  ground-rent  of  8L  The  lease  contained 
covenants  to  pay  the  rent,  to  keep  insured,  &c.,  and  a  proviso 
for  re-entry  on  non-performance  of  any  of  the  covenants. 

The  property  having  become  vested  in  the  plaintiff,  as  executor, 
he  put  the  two  leasehold  houses  up  for  sale  in  separate  lots.  The 
[  *59i  ]  particulars  of  sale,  after  stating  *the  property  as  "  a  leasehold 
estate  held  under  the  Marquis  of  Westminster  for  a  term  of  years, 
at  a  ground-rent,"  and,  after  describing  Lot  1,  proceeded,  "  Held 
on  lease  from  the  Marquis  of  Westminster,  with  Lot  2,  for  a  term 
of  ninety-one  years  from  Lady  Day,  1832,  at  a  ground-rent  of  8/. 
This  lot  will  be  sold  subject  to  the  payment  of  4/.  per  annum." 

The  particulars,  after  describing  Lot  2  as  similar  to  Lot  1,  pro- 
ceeded, ''  Held  on  lease  with  Lot  1,  as  above.  This  lot  will  be  sold 
subject  to  the  payment  of  U.  per  annum."  The  particulars  also 
stated  as  follows :  *'  The  original  lease,  or  abstracts  thereof,"  ice, 
"  will  be  produced  at  the  time  of  sale." 

The  seventh  condition  provided  that  the  production  of  the  last 
receipt  for  rents  should  be  accepted  ''  as  evidence  of  the  due  per- 
formance of  all  the  covenants,  clauses,  and  agreements  contained 
in  the  original  lease." 

The  eighth  condition  of  sale  provided  that  the  purchasers  of  the 
two  lots,  (unless  one  purchaser  should  purchase  both  lots),  should 
be  parties  to  each  other's  assignment,  and  covenant  to  pay  the 
proportion  of  rent  allotted  to  each,  and  to  indemnify  each  other 
against  the  same;  and  also  give  mutual  powers  of  distress  and 
entry  upon  and  over  the  premises  purchased  by  each,  as  an 
indemnity  against  the  payment  of  more  than  the  due  proportion 
of  the  original  rent  of  61.,  payable  by  each  purchaser ;  and  that 
such  last-mentioned  purchaser  or  purchasers  should,  at  his  or  her 
own  expense,  execute  a  bond,  in  the  penalty  of  1,000/.,  to  the 
vendor,  to  indemnify  him  and  the  estate  of  his  testator  against 
the  rent  and  covenants  in  the  original  lease,  as  is  usual  in 
such  cases. 
[  592  ]  The  two  lots  were  sold  to  different  purchasers,  and  the  defendant 

Long  became  the  purchaser  of  Lot  1.  He  objected  to  the  title,  on 
the  ground  that  the  two  houses,  being  held  under  one  lease,  he 
would  be  liable  to  eviction  by  the  ground  landlord,  upon  any  default 


vol..  i>xiii.]  1843.     CH.     6  BEAV.  592—596.  198 

being  made  by  the  purchaser  of  the  other  lot  in  performing  the     Patbrsok 
covenants  of  the  original  lease.  Lono. 

The  plaintiff  filed  his  bill  for  specific  performance,  alleging  that 
the  defendant  had  notice,  and  must  be  presumed  to  have  had 
notice,  of  the  stipulations  contained  in  the  original  lease,  and 
had  purchased  lot  No.  1  subject  thereto. 

The  defendant,  by  his  answer,  admitted  that  the  lease  had  been 
produced  at  the  sale,  and  had  been  inspected  by  his  solicitor,  but 
he  denied,  save  as  aforesaid,  that  he  had,  and  he  submitted  whether 
he  was  to  be  considered  as  thereby  having,  or  must  thereby  or 
otherwise  be  presumed  to  have  had,  notice  of  the  stipulations 
contained  in  the  original  lease  from  the  Marquis  of  Westminster. 

By  the  decree  made  at  the  original  hearing,  it  was  referred  to 
the  Master  to  inquire,  whether  a  good  title  could  be  made  to  the 
premises  in  question  in  this  cause  purchased  by  the  defendant 
(having  regard  to  the  particulars  and  conditions  of  sale). 

The  Master  reported  that  a  good  title  could  not  be  made ;  and  in 
his  written  opinion  he  said,  he  thought  that  the  defendant  had  a 
right  to  be  indemnified  against  the  consequence  that  might  ensue 
from  a  breach  of  those  covenants  by  the  owner  of  the  premises  in 
Lot  2,  and  that  the  notice  that  the  premises  in  Lots  1  and  2  "^were  [  *o93  ] 
held  under  the  same  lease  was  not  sufficient  to  release  the  vendor 
from  giving  the  indemnity.  The  Master  added,  that  whether  the 
purchaser  had,  by  reading  the  original  lease  and  therefore  ascer- 
taining to  what  covenants  the  original  lessee  was  liable,  waived 
or  abandoned  his  right  to  be  indemnified,  was  a  question  for  the 
Court  and  not  for  him  to  decide. 

The  plaintiff  excepted  to  this  report,  and  the  cause  was  also 
brought  on  for  further  directions. 

Mr.  Pemberton  Leigh  and  Mr.  Beavan  for  the  plaintiff.    *    *    ♦ 

Mr.  Turner  and  Mr.  Follett,  contra  [cited  Fildes  v.  Hooker  (i)        [  694  ] 
and  Flight  v.  Booth {z)"]. 

Mr.  Pemberton  Leigh,  in  reply :  ^  596  ] 

*     *     Fildes  V.  Hooker  does  not  apply  ;  that  was  not  a  case  of  a 

contract  to  sell  a  leasehold  interest  as  it  existed,  but  an  unrestricted 

agreement  to  grant  a  valid  lease  for  twenty- one  years.    Here  the 

plaintiff  has  not  contracted  to  make  out  a  title  for  ninety-nine  years, 

(1)  18  E.  fi.  214  (2  Mer.  424,  and  3  (2)  41  R.  R.  599  (I  Biiig.  N.  C.  370). 

Madd.  193). 
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Patbbbon     but  to  Bell  the  leasehold  interest  which  he  is  entitled  to,  together  with 
Long.        another  house,  under  one  lease  from  the  Marquis  of  Westminster. 

The  Master  of  the  Bolls  : 

Many  inconveniences  necessarily  arise,  when  leaseholds  con- 
[  •597  ]  sisting  of  several  houses  held  under  the  same  *leaBe  are  sold  in 
several  lots  to  distinct  purchasers;  for  if  the  lease,  as  must  be 
expected,  contains  covenants  affecting  the  whole,  and  a  proviso 
that  on  breach  of  any  covenant,  the  landlord  is  to  have  a  right  to 
re-enter,  it  is  evident  that  the  purchaser  of  one  lot  may  be  evicted, 
without  any  default  of  his  own  part,  but  solely  through  the  default 
of  another  purchaser.  This  is  certainly  a  very  inconvenient  state 
of  circumstances,  and  the  question  whether  a  purchaser  is  to  be 
compelled  to  complete  his  purchase  depends  upon  the  nature  of  the 
contract,  what  he  has  agreed  to  buy,  and  under  what  circumstances. 

This  was  an  agreement  to  purchase  an  existing  leasehold  interest; 
and  the  distinction  is  important,  that  it  was  not  an  agreement  to 
purchase  an  absolute  interest  to  endure  for  a  certain  number  of 
years,  but  to  purchase  "  a  leasehold  estate  held  under  the  Marquis 
of  Westminster  for  a  term  of  years."  The  leasehold  interest  was 
to  be  sold  in  two  lots,  though  held  under  one  lease.  It  is  expressly 
stated  in  the  particulars  of  sale,  that  Lot  1  was  "  held  on  lease  from 
the  Marquis  of  Westminster  with  Lot  2,"  and  that  Lot  2  was  "  held 
on  lease  with  Lot  1  as  above,"  and  at  the  foot  of  the  particulars 
it  was  stated,  ''  that  the  original  lease  would  be  produced  at  the 
time  of  the  sale." 

The  lease  was  produced,  and  was  inspected  by  the  solicitor  of 
the  gentleman  about  to  purchase.  This  is  admitted.  The  whole 
interest  possessed  being  the  whole  subject  of  the  sale  described, 
there  could  not,  after  the  inspection,  be  the  slightest  doubt  of  what 
was  intended.  The  defendant  purchased  the  leasehold  interest; 
and  he  now  says  that  there  is  in  the  particulars  and  conditions, 
expressions  which  operate  as  a  misrepresentation.  It  is  not  imputed 
[  *598  ]  that  there  is  any  fraud,  *but  it  is  said  that  the  purchaser  was 
deluded  and  lulled  by  these  conditions  of  sale ;  that  the  leaseholds 
were  held  under  one  rent,  and  were  subject  to  covenants  of  a  special 
nature,  as  covenants  to  insure,  not  to  permit  noisome  trades  to  be 
carried  on  upon  the  premises,  &c.,  and  on  breach  of  any  of  which 
covenants,  a  right  of  re-entry  was  reserved  to  the  lessor,  yet  it  was 
merely  stated  that  Lot  1  was  to  be  sold  subject  to  a  ground  rent  of  41* 

The  whole  being  held  under  a  rent  of  82.,  it  was  necessary  to 
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make  an  arrangement  for  the  apportionment,  and  it  was  provided 
for  by  the  conditions.  Again,  it  was  necessary  to  show  that  there 
was  then  a  good  title,  which  would  not  have  been  the  case  if  there 
had  been  a  breach  of  covenant,  and  a  right  of  re-entry  had  accrued 
to  the  landlord,  and  provision  was  made  for  that,  for  the  seventh 
condition  provides  that  the  production  of  the  receipts  should  be 
evidence  of  the  performance  of  all  the  covenants.  This  therefore 
is  guarded  against. 

The  eighth  contains  this,  ''  that  the  purchaser  shall  execute  a 
bond  in  the  penalty  of  1,0002.  to  the  vendor,  to  indemnify  him  and 
the  estate  of  his  testator  against  the  rent  and  covenants  in  the 
original  lease,  as  is  usual  in  such  cases."  Surely,  if,  on  the  sale 
of  the  leasehold  interest,  the  lease  was  produced,  and  the  purchasers 
were  told  that  they  must  indemnify  each  other  as  against  the 
apportioned  rent,  and  the  landlord  as  against  *'  rent  and  covenants," 
it  cannot  be  said  either  that  the  party  was  not  aware  of  what  he 
was  doing,  or  that  it  was  intended  that  the  landlord  was  to  release  the 
covenants.  This  condition  implies  unavoidably  that  the  covenants 
were  to  be  continued  in  force. 

In  this  state  of  things  the  purchaser  says,  I  ought  to  be 
indemnified,  because  I  had  a  right  to  assume  that  *the  landlord 
would  join  in  releasing  or  in  apportioning  the  covenants.  I  do  not 
think  there  is  any  ground  for  that  assumption ;  there  may  be  great 
inconvenience,  but  the  purchaser  contracted  subject  to  it.  I  may 
also  observe  that  the  purchaser  of  Lot  2  has  as  great  an  interest  in 
preventing  a  forfeiture  as  the  purchaser  of  Lot  1. 

The  exception  must  be  allowed,  and  there  must  be  a  decree  for 
specific  performance  with  costs. 

I  quite  agree  with  the  observations  which  have  been  made  on 
special  conditions  of  sale ;  and  I  think  that  equity,  nay  common 
honesty,  requires,  that  conditions  of  sale  should  fairly  represent 
the  real  situation  of  the  property. 


Patebson 

r, 

liONU. 
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WEDGWOOD   V.  ADAMS  (1). 

(6  Beav.  600—607.) 

In  cases  of  specific  performance,  courts  of  equity  exercise  a  discretion. 
In  cases  of  great  hardship,  they  will  not  interfere,  but  will  leave  the 
plaintiff  to  his  remedy  by  recovery  of  damages  at  law. 

Trostees  joined  their  cestui  que  trust  in  a  contract  for    sale,    and 

(1)  In  re  6.  X.  Ry,  and  Sanderaon  (1884)  25  Oh.  D.  788. 

18—2 


1843. 
ICoc.  23,  24. 

RoUs  Court, 
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Wedgwood  personally  agi-eed  to  exonerate  the  estate  from  any  incumbrances  thereon. 

V'  There  were  considerable  incumbrances,  and  it  did  not  appear  whether  the 

Adams.  purchase  money  would  be  sufficient  to  discharge  them,  or  what  would  be 

the  extent  of  the  deficiency.     The  Court  refused  to  decree  a  specific 

performance  against  the  trustees,  so  as  to  compel  them  to  exonerate  the 

estate,  but  left  the  purchaser  to  his  remedy  by  action  for  damages. 

This  was  a  bill  filed  by  a  purchaser  for  the  specific  performance 
of  a  contract. 

In  February,  1838,  Ann  Parry  and  William  Edwards  Parry, 
being  entitled  to  some  real  estate,  which  was  then  subject  to 
certain  incumbrances,  conveyed  it  to  three  trustees,  Adams, 
Leach,  and  Paynter,  on  trust  to  sell,  and  apply  the  produce  in 
payment  of  the  mortgages  and  incumbrances  thereon,  and  then  in 
»  payment  of  the  scheduled  debts  of  the  grantors,  due  on  judgment, 

bond,  and  otherwise,  and  afterwards  of  the  costs,  charges,  and 
expenses  of  the  trustees,  and  then  to  pay  off  all  sums  of  money 
raised  and  advanced  under  the  powers  contained  in  the  settlement 
made  on  the  marriage  of  William  Edwards  Parry  and  Martha  his 
wife ;  and  also  in  payment  to  the  said  Ann  Parry  of  such  sum  as 
would  be  sufficient  to  purchase  an  annuity  or  clear  yearly  sum  of 
lOOi.  for  the  life  of  the  said  Ann  Parry,  and  then  upon  trust,  to  pay 
the  residue  or  surplus  of  the  monies  to  arise  from  the  intended  sale 
or  sales  unto  Ann  Parry  and  William  Edwards  Parry,  in  such 
proportions  as  Adams,  Leach,  and  Paynter  should  appoint  and 
determine. 

In  May,  1838,  the  three  trustees  and  Ann  Parry  and  William 
Edwards  Parry  entered  into  a  contract  in  writing,  for  the  sale  to 
the  plaintiff.  Colonel  Wedgwood,  of  part  of  the  property.  The 
[  *60i  ]  agreement  was  expressed  to  be  *made  between  Adams,  Leach,  and 
Paynter  (as  trustees  for  Ann  Parry  and  William  Edwards  Parry), 
and  Ann  Parry  and  William  Edwards  Parry  on  the  one  part,  and 
the  plaintiff  of  the  other  part,  and  thereby,  the  former  agreed  to 
sell  to  the  latter  the  property  in  question  for  5,600Z. ;  and  the 
parties  of  the  first  part  agreed,  on  receipt  of  the  purchase  money, 
that  they,  and  all  other  persons  having  any  estate  or  interest 
therein,  M'ould  convey  the  property  to  the  plaintiff.  The  agree- 
ment then  proceeded  as  follows :  "  And  it  is  hereby  agreed,  that  if 
any  part  of  the  said  premises  be  subject  to  an  incumbrance,  the 
same  shall,  if  required  by  the  said  T.  J.  Wedgwood,  be  exonerated 
by  the  said  J.  Adams,  Francis  G.  Leach,  W.  E.  Paynter,  Ann  Parry, 
and  William  E.  Parry,  and  the  estate  vested  in  them,  previously  to 
the  surrender  or  other  conveyance  to  the  said  T.  J.  W^edgwood.' 
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The  property  was,  at  the  time,  subject  to  certain  incumbrances,  Wedgwood 
the  amount  of  which  had  not,  at  the  original  hearing,  been  ascer-  adams. 
tained.  All  the  defendants  appeared  and  answered  the  bill;  but 
the  two  Parrys  and  Paynter  having  made  default  in  appearing  at 
the  hearing,  the  plaintiff  took  a  decree  against  them  by  default, 
and  it  was  referred  to  the  Master  to  ascertain  the  value  of  the 
property  comprised  in  the  indenture  of  February,  1838,  and  the 
incumbrances  thereon. 

By  the  Master's  report,  it  appeared  that  the  monies  receivable 
from  the  whole  of  the  property,  if  sold,  would  be  less  than  the 
amount  of  the  existing  incumbrances  thereon,  and  the  amount  of 
the  deficiency  was  a  subject  of  dispute  between  the  parties.  Adams 
and  Leach  had  not  had  notice  of  some  of  the  incumbrances  till  after 
the  institution  of  the  suit. 

The  cause  having  come  on  for  further  directions,  f  602  ] 

Mr.  Kindersley  and  Mr.  Parry  for  the  plaintiff,  asked  for  a 
decree  against  the  trustees  for  the  specific  performance  of  the  con- 
tract entered  into  by  them,  and  a  direction  for  them  to  exonerate 
the  estate  according  to  the  express  terms  of  the  contract. 

Mr.  Pemberton  Leighy  Mr.  Turner,  and  Mr.  Edgar  Montagu  for 
the  defendants,  the  trustees : 

In  cases  of  specific  performances,  the  courts  of  equity  exercise  a 
discretion,  and  will  not  interfere  if  the  circumstances  of  the  case 
make  it  unreasonable  so  to  do.  They  will  not  execute  a  contract 
which  unfairly  presses  on  one  of  the  parties.  [They  cited  IToicell  v. 
George  (l)  and  Malins  v.  Freeman  (2).] 

Mr.  Kindersley y  in  reply.  [  603  ] 

Ths  Master  of  the  Bolls: 

The  question  is  simply  this,  whether  the  trustees,  who  entered 
into  this  contract,  are  personally  liable  to  exonerate  the  purchased 
estate  from  the  incumbrances  which  affect  it,  and  whether  they  are 
to  be  compelled  specifically  to  perform  the  contract  which  they  have 
entered  into. 

The  first  question  argued  is  as  to  the  meaning  of  the  contract. 
It  appears  that  Ann  Parry  and  W.  E.  Parry,  the  owners  of  the 
estate  in  question,  were  indebted  apparently  to  a  large  amount, 

(1)  15  K.  B.  203  (1  Madd.  1).  (2)  44  R.  B.  178  (2  Keen,  25). 
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Wedgwood  and  they  conveyed  the  estate  to  three  trustees,  in  order  that  it 
Adams.  might  be  sold.  The  contract  was  entered  into  by  the  three 
trustees  and  by  the  two  persons  beneficially  interested  in  the 
estate.  The  duties  to  be  performed  by  the  trustees  and  the 
beneficial  owners  were,  as  in  all  ordinary  cases,  very  distinct. 
The  trustees  were  to  perform  the  duties  belonging  to  their  trust, 
and  the  beneficial  owners  were  to  perform  every  duty  attached  to 
the  property.  This  being  the  situation  of  the  parties,  it  is,  in  the 
commencement  of  the  contract,  carefully  stated  that  the  three 
trustees  were  trustees  of  the  estates  of  the  other  parties  to  the 
contract,  and  it  is  also  expressly  stated  that  they  entered  into 
the  contract  as  trustees.  In  the  course,  however,  of  the  same 
contract,  the  trustees  and  the  beneficial  owners  are  joined  together 
in  the  same  agreement,  that  is,  they  all  agree,  without  any  distinc- 
tion, that  there  shall  be  a  clear  title  made  out  at  their  expense, 
that  the  estate  shall  be  conveyed  or  surrendered  free  from  incum- 
brance, and  that  there  shall  be  covenants  for  quiet  enjoyment,  and 
so  on ;  and  then  follows  another  and  distinct  agreement,  that  if 
[  *604  ]  there  shall  be  *any  incumbrance  on  the  property,  it  shall  be 
exonerated  by  the  five  persons  named,  viz.  by  the  trustees  and 
the  beneficial  owners,  and  that  the  estate  shall  be  vested  in 
them  prior  to  the  conveyance. 

On  the  construction  of  the  contract,  I  am  inclined  to  think  that 
its  effect  is  to  create  a  personal  obligation  in  the  trustees,  but  I  can 
hardly  believe  that  this  effect  could  have  been  known  to  the  parties 
at  the  time.  It  is  to  me  extraordinary,  that  trustees  who  had  no 
interest  whatever  in  the  matter,  should  knowingly  enter  into  a  per- 
sonal obligation  to  exonerate  the  trust  estate  from  every  incumbrance 
that  might  afifect  it.  It  seems  to  me  equally  extraordinary,  that  a 
purchaser  who  intended  to  rely  on  the  personal  liability  of  the  trustees 
should  not  have  taken  care  to  have  that  distinctly  stated,  and  to 
distinguish  the  trustees  from  the  persons  beneficially  interested, 
and  not  confound  them  in  the  same  agreement,  as  seems  to  have 
been  done  here. 

I  conceive  this  to  be  an  ill- drawn  contract :  the  effect  may  how- 
ever be  that  contended  for  by  the  plaintiff.  Suppose  it  to  be  so,  the 
question  then  arises,  whether,  under  the  circumstances,  it  is  a  fit 
contract  to  be  specifically  performed.  One  of  the  questions  raised 
is,  that  the  obligation  is  not  formally  enough  insisted  upon  in  the 
pleadings ;  but  I  think  that  a  plaintiff  is  not  obliged  to  state  each 
particular  portion  of  the  contract  which  he  calls  upon  the  party  to 
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perform,  and  that  when  he  asks  for  a  specific  performance,  a  specific    Wedgwood 
performance  of  every  thing  in  the  contract  is  implied.  Adams. 

That  being  so,  the  question  is,  whether  the  contract  is  of  such  a 
nature,  as,  under  the  circumstances,  the  Court  will  decree  a  specific 
performance?  Now  I  would  rather,  before  I  decide  that  question, 
look  at  the  *cases  which  have  been  cited  on  the  subject ;  but  with  [  ^605  ] 
reference  to  the  last  argument  used,  viz.  the  difficulty  of  determin- 
ing what  sum  would  be  unreasonable  to  compel  the  trustees  to  pay, 
and  at  what  amount  the  Court  would  stop ;  I  conceive  the  doctrine 
of  the  Court  to  be  this,  that  the  Court  exercises  a  discretion,  in 
cases  of  specific  performance,  and  directs  a  specific  performance 
unless  it  should  be  what  is  called  highly  unreasonable  to  do  so. 
What  is  more  or  less  reasonable,  is  not  a  thing  that  you  can  define, 
it  must  depend  on  the  circumstances  of  each  particular  case.  The 
Court,  therefore,  must  always  have  regard  to  the  circumstances  of 
each  case,  and  see  whether  it  is  reasonable  that  it  should,  by  its 
extraordinary  jurisdiction,  interfere  and  order  a  specific  perform- 
ance, knowing  at  the  time  that  if  it  abstains  from  so  doing,  a 
measure  of  damages  may  be  found  and  awarded  in  another  Court. 
Though  you  cannot  define  what  may  be  considered  unreasonable, 
by  way  of  general  rule,  you  may  very  well,  in  a  particular  case, 
come  to  a  balance  of  inconvenience,  and  determine  the  propriety  of 
leaving  the  plaintiff  to  his  legal  remedy  by  recovery  of  damages. 

There  would  be  great  inconvenience  either  way  in  this  case.  By 
this  contract.  Colonel  Wedgwood  was  to  have  possession  of  the 
estate  five  years  ago.  He  has  had  possession,  and  certainly  cannot 
now  be  deprived  of  the  benefit  of  this  contract  without  very  great 
inconvenience.  On  the  other  hand,  if  these  defendants  are  called 
on  to  perform  the  contract  in  the  way  here  asked,  what  means  have 
I  of  measuring  the  inconvenience  to  which  they  will  be  subject  ?  I 
have  statements  on  both  sides  as  to  the  accounts  and  charges,  but 
I  can  form  no  opinion  whatever  as  to  what  may  be  the  result  from 
the  Master's  report,  on  which,  I  find  it  in  great  controversy  between 
the  parties,  whether  the  whole  purchase  *money  of  the  estate  will  or  \  *606  ] 
will  not  discharge  the  incumbrances.  I  must,  therefore,  look  at  it 
in  this  light,  that  it  may  not  be  sufficient ;  and  if  so,  I  have  no 
measure  of  the  extent  to  which  the  purchase  money  may  be  deficient. 
It  may  be  200i.,  800Z.,  or  500?.,  and  for  any  thing  I  know,  it  may 
be  5,0002. 

I  will  not  decide  the  question  at  this  moment,  as  1  wish  to  look 
at  the  cases :  I  will  mention  it  again. 


EOO 
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Wedgwood    The  Master  of  the  Rolls 
Adams. 


JVifr.  24. 


[  •607  J 


In  this  case,  I  have  looked  over  the  papers,  and  I  think  that  the 
contract  is  not  at  all  less  extraordinary  than  the  trust  deed,  which 
is  a  deed  for  the  payment  of  every  sort  of  claim  before  even  the 
costs  and  expenses  of  the  deed. 

However,  after  consideration,  I  think  I  cannot  order  a  specific 
performance  of  that  agreement;  and  with  regard  to  its  being  a 
mere  money  objection,  I  could  not,  when  this  case  was  argued, 
call  distinctly  to  my  mind  a  case  of  that  sort,  of  which  I  had  some 
recollection,  and  which  came  before  Lord  Hardwicke.  It  is  a  case 
not  actually  reported,  but  it  is  cited  in  the  argument  (i).  There,  a 
person  being  entitled  to  a  small  estate  under  the  will  of  his  father, 
on  condition  that  if  he  sold  it  within  twenty-five  years,  half  the 
purchase  money  should  go  to  his  brother,  sold  it  within  the  time, 
and  the  question  was  whether  that  agreement  should  be  specifically 
performed ;  Lord  Habdwiceb  thought  not,  because,  by  the  specific 
performance  of  it  he  would  lose  half  the  purchase  *money.  I  think 
that  came  very  nearly  to  a  case  of  mere  pecuniary  objection. 

I  cannot  decree  a  specific  performance,  and  it  is  for  the  plaintiff 
therefore  to  consider  what  he  will  do. 


Note. — The   bill  was  afterwards    dismissed  without    costs,   in 
November,  1844. 


1844. 
Mar  If  h  30. 

Lord 

Lyndhurst, 

L.C. 

r  222  ] 

[  ♦223  ] 


Ex  PARTE  ANDREWS. 

(13  L.  J.  Ch.  222—223.) 

If  a  solicitor  has  refused  to  allow  certain  deeds  to  be  executed  until  bis 
bill  of  costs  is  paid,  and  tbe  bill  is  paid  under  protest,  and  the  deeds 
executed,  this  may  constitute  such  a  ''special  circumstance"  as  to  induce 
♦the  Court  to  tax  the  bill  under  the  6  &  7  Vict.  c.  73. 

A  petition  for  the  taxation  of  a  bill  of  costs  set  forth  special  circum- 
stances sufficient  in  themselves  to  obtain  an  order  for  taxation,  but  the 
affidavits  in  support  of  it  mentioned  some  of  the  items  which  were  objected 
to,  all  of  which  were  explained  by  the  solicitors  to  the  satisfaction  of  the 
Court.    The  petition  was  dismissed  with  costs. 

A  petition  for  the  taxation  of  a  bill  of  costs,  which  sufficiently  sets  forth 
special  circumstances  for  taxation,  need  not  mention  the  specific  items 
which  are  objected  to. 

This  was  the  petition  of  Mrs.  Andrews,  praying  for  the  taxation 
a  bill  of  costs,  and  that  the  solicitors  might  be  ordered  to  refund 


(1)  In  liamsden  v.  liyHon,  2  Ves.  Sen.  p.  307 
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to  the  pelitioner  all  such  sums  of  money  as  on  such  taxation  should      Ex  parte 
be  taken  ofif  the  bill. 

The  petition  stated,  that  upon  the  marriage  of  the  petitioner  in 
1811,  certain  freehold  and  leasehold  property  was  vested  in  two 
trustees,  upon  the  trusts  of  her  marriage  settlement ;  that  one  of 
those  trustees  died  in  1839,  and  the  other  being  desirous  of  being 
discharged,  indentures  of  release  and  indemnity,  and  indentures 
for  the  appointment  of  new  trustees,  and  for  vesting  in  them  the 
trust  property,  which  was  of  several  various  descriptions,  were 
prepared  by  the  solicitors  of  the  retiring  trustee ;  that  the  soli- 
citors having  refused  to  allow  the  retiring  trustee  to  execute  the 
deeds  and  settle  the  business  until  their  bill  of  costs  was  paid,  the 
I)etitioner  paid  the  bill,  which  she  now  sought  to  have  taxed.  The 
payment  was  made  in  October,  1848,  under  a  protest  in  writing, 
containing  an  intimation  that  an  order  for  their  taxation  would  be 
applied  for. 

In  an  affidavit  in  support  of  the  petition,  the  petitioner  complained 
of  certain  fees  to  counsel,  for  settling  the  deeds,  amounting  to 
thirteen  guineas,  and  insisted  that  it  was  quite  unnecessary  to 
lay  the  deeds  before  counsel ;  and  also  of  a  charge  of  3Z.  lOs.  lid.  for 
an  attested  copy  of  the  settlement  for  the  retiring  trustee;  and, 
thirdly,  of  a  charge  of  51.  58.  for  attendances.  The  respondents, 
by  their  affidavits,  explained  the  circumstances  under  which  all 
these  charges  were  made,  and  the  reasonableness  of  them.  The 
bill  of  costs  amounted  to  111.  Is.  9d. 

Mr.  AUnutt,  in  support  of  the  petition,  after  referring  to  the 
38th  and  41st  sections  of  the  6  &  7  Vict.  c.  73,  contended,  that  the 
direction  in  these  sections  to  show  some  special  circumstances  was 
sufficiently  complied  with,  by  stating  that  the  solicitors  refused  to 
allow  the  retiring  trustee  to  execute  the  deeds  until  the  bill  of  costs 
was  paid. 

Mr.  BagshawCf  for  the  respondents  : 

The  petition  ought  to  set  forth  the  special  circumstances  which 
call  for  the  interference  of  the  Court,  to  order  the  taxation. 

(The  LoBD  Chancellor  said,  he  thought  the  statement  in  the 
petition  respecting  the  payment  of  the  bill,  in  consequence  of  a 
refusal  to  allow  the  deeds  to  be  executed  without  payment,  amounted 
to  a  special  circumstance,  within  the  meaning  of  the  Act.) 
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The  petition  does  not  specify  any  charges  in  this  bill  which  are 
improper.  The  41st  section  of  the  Act  applies  only  to  bills  which 
have  been  paid,  and  the  Master  of  thb  Bolls  has  held,  that  a 
petition  must  set  forth  the  items  which  are  objected  to:  In  re 
Dowries Ql,  Maasie  v.  Drake  (2).  All  the  items  which  are  mentioned 
in  the  aflSdavit  which  has  been  filed  in  support  of  the  petition,  have 
been  satisfactorily  explained. 

The  LoBD  Chancellor  said,  that  in  Massie  v.  Drake,  the  payment 
had  been  made  voluntarily,  and  that  case  did  not  decide,  that 
under  special  circumstances  it  must  still,  in  all  cases,  be  necessary 
to  set  forth  in  the  petition  the  items  which  are  objected  to.  In 
this  case,  if  the  petitioner  had  relied  on  the  special  circumstance 
alone,  his  Lordship  would  have  been  disposed  to  make  the  order ; 
but  as  the  petitioner  had  selected  those  items  which  she  thought 
most  objectionable,  and  as  the  objections  to  those  items  had  been 
explained,  he  thought  he  ought  not  to  make  the  order. 

Petition  di^missedf  tcith  costs. 


1844. 
Feb.  28. 

Knight 
Bbuce,  V.-C. 

[224] 


The   LONDON  and   GKEENWICH  RAILWAY 
COMPANY   V.   GOODCHILD. 

(13  L.  J.  Ch.  224—226 ;  S.  C.  3  EaiL  Oas.  507 ;  8  Jur.  455.) 

A  Bailway  Company  having  under  their  Act  the  usual  power  to  seU 
surplus  lands,  with  a  direction  to  offer  them  in  the  first  instance  to  the 
owners  of  the  adjoining  lands,  entered  into  a  contract  for  sale  to  a  stranger, 
and  then  made  an  offer  of  the  same  lands  to  the  parties  who  were  entitled 
to  the  right  of  pre-emption,  which  offer  was  declined;  the  purchaser 
refused  to  complete  his  contract,  hecause  the  last-mentioned  offer  had  not 
been  made  prior  to  the  contract  with  him,  and  the  Ck>mpany  filed  a  bill  to 
compel  specific  performance:  Held,  that  the  objection  was  a  question  of 
conveyance  and  not  of  title,  and  that  the  purchaser  must  complete  the 
contract ;  but  the  Court  refused  to  give  the  plaintiffs  the  costs  of  the  suit. 

This  was  a  bill  filed  by  the  London  and  Greenwich  Eailway 
Company  to  compel  the  specific  performance  by  the  defendant  of 
a  contract  to  purchase  some  hereditaments,  which  the  Company 
had  been  required  to  purchase,  but  which  were  not  wanted  for  the 
purposes  of  their  Act. 

By  the  Act  by  which  they  were  incorporated  (3  Will.  IV.  c.  46), 
after  reciting  that  the  Company  might  become  seised  of  heredita- 
ments not  wanted  for  the  purposes  of  the  Act,  it  was  enacted  by  the 
(1)  69  B.  R.  545  (5  Beav.  425).  (2)  4  Beav.  433. 
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89th  section,  "  That  it  should  be  lawful  for  the  said  Company  to        The 
sell,  and  by  any  deed  under  their  common  seal  to  convey  any  part    Greenwich 
of   such  lands,  tenements,  or  hereditaments,  or  of  any  estate  or     company 
interest  purchased  by  the  said  Company  in  such  lands,  tenements,  «• 

or  hereditaments,  or  any  part  thereof,  either  together  or  in  parcels, 
by  public  auction  or  private  contract  as  they  should  deem  most 
advantageous,  to  such  persons  as  should  be  willing  to  contract  for 
and  purchase  the  same,  and  that  such  conveyances  from  the  said 
Company  should  be  valid  and  effectual,  anything  in  the  said  Act 
contained,  or  any  other  law,  statute,  or  custom,  to  the  contrary  not- 
withstanding. Provided  always,  that  the  said  Company,  before  they 
should  dispose  of  any  such  lands,  tenements,  or  hereditaments, 
should  first  offer  to  sell  such  lands,  tenements,  or  hereditaments  to 
the  person,  or  to  the  persons  successively,  in  such  order  as  the  said 
Company  should  deem  meet,  whose  lands  or  premises  should  imme- 
diately adjoin  the  lands,  tenements,  or  hereditaments  so  proposed 
to  be  sold ;  the  person  from  whom  such  lands,  tenements,  or  here- 
ditaments should  have  been  purchased,  if  the  owner  of  adjoining 
lands,  to  be  always  preferred,  such  persons  being  in  England,  and 
conveniently  found,  and  being  capable  of  entering  into  a  contract 
for  the  purchase  of  such  lands,  tenements,  or  hereditaments." 

In  April,  1887,  the  Company  caused  certain  hereditaments  to  be 
put  up  for  sale  by  public  auction,  when  the  defendant  was  declared 
to  be  the  purchaser  of  eight  lots,  and  the  purchase-money  amounted 
altogether  to  8,8052.  The  defendant  then  signed  an  agreement  for 
the  purchase,  and  the  purchase  was  to  be  completed  by  the  12th  of 
May  following. 

Upon  the  abstract  of  title  being  examined  on  behalf  of  the  pur- 
chaser, evidence  was  required  that  an  offer  of  the  hereditaments 
comprised  in  these  lots  had  been  duly  made  to  the  owners  of  the 
adjoining  lands,  and  declined  by  them.  It  appeared  that  two  only 
of  the  lots  had  been  offered  to  a  Mr.  Stainton,  upon  whose  lands 
these  lots  adjoined,  and  that  he  had  declined  to  purchase :  but  it 
was  contended,  on  the  part  of  the  purchaser,  that  all  the  lots  ought 
to  have  been  offered  to  Mr.  Stainton,  and  also  to  Queen's  College, 
Cambridge,  who  were  the  owners  of  other  lands  adjoining.  After 
some  discussion  respecting  the  boundaries,  and  in  order  to  remove 
this  objection,  the  Company  made  an  offer  of  the  whole  of  the 
hereditaments  comprised  in  these  lots,  both  to  Mr.  Stainton  and  to 
Queen's  College ;  by  both  of  whom  the  offers  were  declined,  the  last 
refusal  being  made  on  the  11th  of  September,  1887.    The  defendant. 
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however,  still  refused  to  complete  the  purchase ;  and  in  July,  1838, 
this  bill  was  filed. 

In  February,  1839,  an  order  was  obtained  on  motion,  that  it 
should  be  referred  to  the  Master  to  inquire,  whether  a  good  title 
could  be  made  by  the  plaintiffs,  and  when  such  title  was  first  shown. 

In  July,  1839,  the  Master  made  his  report,  and  found  that  a  good 
title,  as  to  the  two  lots  which  had  been  offered  to  Stainton  ^before 
the  contract  with  the  defendant,  was  shown  when  the  abstract  was 
delivered,  and  as  to  the  remainder  of  the  lots  on  the  11th  of 
September,  1837.  The  defendant  filed  exceptions  to  the  report, 
and  upon  the  exceptions  coming  on  to  be  heard  before  the  Vice- 
Ghancellor,  on  the  22nd  of  November,  1841,  his  Honour  sent  a  case 
to  the  Court  of  Queen's  Bench  for  the  opinion  of  the  Court,  whether, 
under  the  enabling  part  of  the  89th  section,  the  Company  could,  on 
the  11th  of  September,  1837,  sell  and  convey  to  the  defendant  the 
hereditaments  comprised  in  the  said  lots. 

The  case  was  argued  before  the  Court  of  Queen's  Bench  on  the 
5th  of  December,  1843,  and  the  Court  gave  a  certificate  in  favour 
of  the  Company. 

The  case  was  now  brought  on  again  before  the  Vice-Chancellor. 


Mr.  Stuart  and  Mr.  Chandless,  in  support  of  the  exceptions, 
insisted,  that  the  power  of  sale  given  by  the  Act  could  only  be 
executed  in  the  manner,  and  subject  to  all  the  stipulations,  which 
the  Act  pointed  out ;  that  until  the  Company  had  made  an  offer  of 
their  surplus  lands  to  the  owners  of  the  adjoining  lands,  they  had 
no  authority  to  sell  them  to  any  other  party ;  and  that  therefore 
the  agreement  to  sell  them  to  the  defendant  was  one  which  they 
had  not  at  the  time  any^power  to  carry  into  execution,  and  it  ought 
not  to  be  held  binding  on  the  defendant ;  or  if  their  agreement  with 
him  was  valid,  then  the  subsequent  offer  to  the  owners  of  the 
adjoining  lands,  could  not  be  considered  as  a  bond  fide  offer,  so 
as  to  satisfy  the  Act,  and  in  that  view  the  Company  could  not 
make  a  good  title,  but  would  leave  the  defendant  subject  to  the 
claims  of  those  parties  who  had  a  right  of  pre-emption  under 
the  Act. 


The  Vice-Chancbllor  : 

This  reference  to  the  Master,  in  fact,  was  made  by  an  interlocutory 
order.  An  order  of  that  kind  having  been  made,  it  is  implied  that 
there  was  nothing  except  the  title  in  dispute,  and  is  not  the  defendant 
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bound  by  tbat  order  ?  If  the  case  was,  that  there  was  (using  the  The 
language  of  this  Court)  a  sort  of  fraud  in  the  contract,  so  that  if  it  qreenwicu 
should  appear  that  the  Company  could  make  a  good  title,  still  there  R^ii-w^ay 
was  no  binding  contract  with  Goodchild,  the  order  ought  not  to  have 
been  made.  There  was  quite  sufficient  in  litigation  about  the 
validity  of  the  contract,  to  have  enabled  the  defendant  to  have 
made  the  objection  that  the  contract  was  tainted  with  fraud.  I 
only  make  the  observation  in  seeking  to  know  how  matters  stood. 
There  is  a  case  of  Flureau  v.  Thomhill  (i),  which  I  have  understood 
as  settling  the  law,  that  where  a  person,  not  having  a  good  title, 
bond  fide  enters  into  a  contract  for  sale  of  an  estate,  the  purchaser 
cannot  recover  in  damages ;  but  if  you  put  him  to  expense,  he  may 
recover  them.  But  the  mere  fact  that  the  party  has  not  at  the  time 
the  estate  which  he  contracts  to  convey  is  not  such  a  misfeasance  as 
to  amount  to  fraud.  And  I  cannot  but  think  that  this  is  a  case  in 
which  the  Company  might  lawfully  file  their  bill  for  the  perform- 
ance of  the  contract,  supposing  they  have  a  good  title  and  can 
convey :  the  Act  only  interposes  a  sort  of  conditional  obstruction 
to  the  conveyance ;  it  does  not  prevent  a  contract.  (His  Honour 
read  the  89th  section.)  There  is  this  special  provision,  "  before 
they  shall  dispose  of,"  &c.  No  doubt,  this  would  prevent  the 
Company  from  carrying  this  contract  into  execution;  for  dispose 
of,  means  convey :  but  it  will  not  prevent  them  from  contracting. 
And  the  point  having  been  expressly  put  before  the  Queen's  Bench, 
I  do  not  think  I  am  precluded  from  entertaining  the  opinion  that 
they  might  lawfully  contract,  although  not  convey.  Therefore  I 
think  that,  notwithstanding  the  defect,  when  they  have  actually 
got  rid  of  the  difficulty  they  might  enforce  the  contract.  This  is 
merely  a  question  of  conveyance. 

Mr.  Spence,  Mr.  BetheUy  and  Mr.  Twells,  for  the  Company, 
contended,  as  to  costs,  that  as  the  suit  was  rendered  necessary,  by 
the  defendant  setting  up  an  objection  which  the  Court  considered 
groundless,  the  defendant  ought  to  pay  the  costs  of  the  suit : 
Scoones  v.  Morrell  (2). 


The  Vicb-Chancbllou  : 

This  case  seems  to  me  to  differ  from  the  common  case  where  a 
person,  supposing  he  has  a  good  title,  and  really  having  it  in  sub- 
stance, contracts  for  sale,  and  has  not  when  he  first  gives  the 

(1)  2  W.  Bl.  1078.  (2)  49  E.  E.  351  (1  13eav.  251). 
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The         abstract  a  good. title,  but  altimately  shows  it.    If  the  title  is  not 
Greenwich   shown  to  be  good  till  after  the  suit  is  begun,  of  course  the  plaintiff 
o^p^     *cannot  get  his  costs  until  after  that  time.    But  here,  from  the  very 
^'  Act  which  constituted  the  Company,  and  gave  them  the  right  to 

[  *226  ]  purchase  property,  and  also  to  sell  by  express  clause,  and  under 
which  Act,  without  the  express  clause,  it  might  be  doubtful  whether 
they  could  sell,  they  must  have  known,  that  in  April,  18S7,  they  had 
not  done  that  thing,  the  doing  of  which  was  absolutely  necessary  to 
enable  them  to  convey  at  all,  and  the  doing  of  which,  when  they  did 
it  after  the  date  of  the  contract,  left  it  uncertain  whether  they  could 
be  able  to  complete  the  contract  or  not.  Because,  after  they  had 
made  the  offer,  it  might  as  well  have  been  accepted  as  refused ;  and 
offering  this  for  sale  in  April,  with  full  knowledge  of  their  infirmity, 
they  entered  into  a  contract  with  the  defendant.  They  make  the 
contract  absolutely ;  but  it  is  only  by  reason  of  a  subsequent  and 
contingent  event  that  they  acquire  the  right  to  convey;  and  I  think 
that,  in  common  fairness,  the  purchaser  ought  to  have  been  informed 
on  what  ground  he  stood.  He  was  bound  to  pay  the  purchase- 
money  on  the  12th  of  May,  1887.  He  might  have  taken  a  convey- 
ance from  the  Company,  and  got  what  title  he  could,  and  then  if 
Mr.  Stainton  and  Queen's  College  had  thought  right  to  dispute  it, 
his  conveyance  might  have  turned  out  to  be  waste  paper.  I  have 
no  doubt  it  was  innocently  done  on  the  part  of  the  Company,  yet  it 
will  be  most  consistent  with  justice  to  declare  that  there  must  be  a 
decree  for  specific  performance,  but  to  give  no  costs  up  to  the 
present  time. 


1844. 
Feb,  20. 

Enioht 
Bbucb,  V.-C. 

[278] 


MAITLAND   V.  BATEMAN. 

(13  L.  J.  Ch.  273—275.) 

A.,  on  his  marriage  with  B.,  by  his  marriage  settlement  covenanted  with 
a  trustee,  that  he  would  on  Martinmas  Day,  1824,  pay  10,000/. ;  the  trusts 
of  which  were  to  be  for  A.  for  life,  with  remainder  to  B.  for  life,  with 
remainder  to  the  children  of  the  marriage,  and,  in  default  of  children,  for 
the  persons  therein  mentioned.  A.  died  in  1836,  without  having  performed 
the  covenant.  After  A.*s  death  a  suit  was  instituted  by  B.  against  the 
trustee,  to  make  him  personally  liable  for  the  non-performance  of  the 
covenant.  A  reference  was  made  to  the  Master  to  inquire  whether  A.  was 
of  ability,  after  1824,  to  pay  the  10,000/.,  or  any  part  of  it.  It  appeared 
that  A.  had  for  seven  years  after  1824  an  income  of  1,800/.  a  year,  but  that 
he  had  no  other  property  than  this  income,  and  that  he  had  always  lived 
up  to  or  exceeded  his  income.  The  Master  found  that  A.  was  of  ability 
during  these  seven  years  to  have  paid  4,200/.  in  part  performance  of  the 
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covenant.    No  exceptdons  were  taken  to  the  report.    On  the  hearing  of  the  Maitland 

cause  on  further  directions:  Held,  that  the  trustee  was  liable  to  pay  v. 

4,200/.,  and  that  had  the  report  been  excepted  to,  it  would  have  been  Batbmak. 
confirmed. 

By  a  settlement  dated  in  Janaary,  1820,  and  made  on  the 
marriage  of  Admiral  J.  Maitland  with  Mrs.  Simpson,  widow, 
Admiral  Maitland  covenanted  with  Patrick  Maitland  and  G.  Bate- 
man,  the  trustees  of  the  settlement,  that  he  would,  on  Martinmas 
Day  which  would  be  in  the  year  1824,  pay  them  10,000Z.  upon  the 
trusts  thereinafter  mentioned.  The  trusts  were,  that  the  money 
should  be  invested  on  Government  or  real  security,  and  that  the 
interest  should  be  paid  to  Admiral  Maitland  for  life,  and  after  his 
decease  to  Mrs.  Simpson  for  life ;  and  that  after  her  decease  the  prin- 
cipal should  be  paid  to  the  children  of  the  marriage,  and,  in  default 
of  children,  to  the  persons  therein  mentioned.  By  this  settlement 
Mrs.  Simpson  assigned  her  life  interest  in  certain  funds,  then 
standing  in  the  names  of  other  trustees,  to  the  trustees  of  the  settle- 
ment, in  trust,  to  pay  the  income  to  Admiral  Maitland  for  life.  The 
settlement  did  not  contain  any  clause  exempting  the  trustees  from  re- 
sponsibility in  the  event  of  the  covenant  not  being  enforced  by  them. 

The  settlement  was  executed  by  the  trustees,  and  the  marriage 
took  effect.  Patrick  Maitland*  the  trustee,  died  in  1821,  shortly 
after  the  marriage.  Mr.  Bateman  did  not  enforce  the  covenant 
contained  in  the  settlement,  and  nothing  was  raised  in  respect 
thereof  during  the  life  of  Admiral  Maitland. 

Admiral  Maitland  died  in  1836,  and  administration  was  taken 
out  to  his  estate  by  his  widow,  Mrs.  Maitland.  There  was  no  issue 
of  the  marriage. 

The  bill  was  filed  by  Mrs.  Maitland  against  Mr.  Bateman,  stating 
the  circumstances  above  mentioned,  and  praying  that  it  might  be 
declared  that  it  was  the  duty  of  G.  Bateman  to  have  called  in  and 
compelled  payment  of  the  10,000Z.,  and  that  he  might  be  decreed 
to  make  good  the  loss  to  the  trust  fund  occasioned  thereby,  and  to 
pay  the  10,0002.,  or  such  part  as  J.  Maitland's  estate  should  not  be 
sufficient  to  pay,  upon  the  trusts  of  the  settlement.  To  this  bill  the 
I)erson8  interested  in  the  trust  fund,  after  Mrs.  Maitland's  death, 
were  made  parties. 

Mr.  Bateman,  by  his  answer,  stated,  that  he  was  the  brother  of 
Mrs.  Maitland ;  that  at  the  time  when  he  executed  the  settlement 
he  was  ignorant  of  the  contents  of  it ;  that  the  trustees  in  whose 
names  the  funds  stood,  to  which  Mrs.  Maitland  was  entitled  for 
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Maitland  life,  had  paid  this  income  to  Admiral  Maitland  from  the  marriage 
Batemak.  until  1882,  without  any  communication  with  him ;  that  in  1832 
these  trustees  had  applied  to  him  for  his  sanction  for  such 
payment ;  that  this  was  the  first  time  he  had  ever  been  applied  to 
or  called  upon  to  act  in  respect  of  the  settlement ;  that  not  having 
given  directions  to  these  trustees,  whereby  this  income  was  stopped 
for  a  time,  he  received  several  letters  both  from  his  sister,  Mrs. 
Maitland,  and  Admiral  Maitland,  urgently  pressing  him  to  order 
payment  of  the  income  ;  that  between  1882  and  1885  he  repeatedly 
asked  for  an  inspection  or  a  copy  of  the  settlement,  and  was  always 
refused  ;  that  under  the  threat  of  causing  the  income  to  be  with- 
held, he  at  length  obtained  a  sight  of  it  in  1885,  and  that  then,  for 
[  *274  ]  the  first  time,  he  was  informed  of  the  covenant.  He  also  *stated, 
that  previously  to  the  marriage.  Admiral  Maitland  had  expectations 
of  considerable  property,  which  expectations  had  probably  led  to 
the  insertion  of  the  covenant,  and  that  these  expectations  had 
proved  fallacious.  He  stated  also  other  grounds  for  relief,  into 
which,  in  consequence  of  Lord  Cottenham's  opinion  on  the  hearing 
of  the  cause,  it  is  unnecessary  to  enter. 

The  cause  was  heard  before  Lord  Cottenham,  in  November,  1840, 
when  his  Lordship  was  of  opinion  that  Mr.  Bateman  could  only 
avail  himself  of  several  of  the  grounds  of  defence  stated  in  his 
answer,  by  a  cross  bill.  By  the  decree  made  in  the  cause,  the 
Master  was  directed  to  inquire  "  whether,  during  the  period  which 
intervened  subsequently  to  Martinmas,  1824,  and  thenceforward  to 
the  death  of  J.  Maitland,  or  during  any  part  of  that  period,  the 
said  J.  Maitland  was  of  ability  to  pay  the  said  sum  of  10,0002.,  or 
any  part  thereof.''  Liberty  was  given  to  Mr.  Bateman  to  file  a  bill 
against  Mrs.  Maitland,  and  the  inquiry  above  directed  was  to  be 
without  prejudice  to  it. 

The  circumstances,  material  to  the  inquiry,  mentioned  in  the 
states  of  facts  laid  before  the  Master,  were  as  follows :  For  seven 
years,  between  1824  and  1881,  Admiral  Maitland  had  an  income 
of  about  1,800Z.  a  year,  and  between  1882  and  his  death,  an  income 
of  between  8001.  and  1,000Z.  a  year.  He  had  no  children,  and  the 
children  of  Mrs.  Maitland,  by  her  former  marriage,  were  amply 
provided  for  by  separate  funds.  He  lived  in  London  and  Bath, 
and  his  residence  in  London  was  in  Montague  Street  and  Tavistock 
Square.  It  did  not  appear  that  he  had  contracted  any  debts,  by 
the  payment  of  which,  or  any  interest  thereon,  his  income  during 
the  above-mentioned  seven  years  had  been  diminished,  or  that  he 
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had  during  that  time  any  calls  on  him,  except  the  ordinary  expenses     Maitlamd 

of  living.     On  the  other  hand,  he  had  no  regular  income,  inde-     bateman. 

pendently  of  his  wife's  fortune,  but  his  half-pay,  and  his  receipts, 

with  the  exception  of  his  half -pay  and  his  wife's  property,  were  of 

small  amount;  and  he  never  had  at  any  one  time  between  1824 

and  his  death  any  property  in  hand,  but  a  balance  at  his  banker's, 

not  exceeding  a  year's  income.    After  1832  his  receipts  in  respect 

of  his  wife's  property  fell  off,  and  he  was  reduced  to  considerable 

embarrassment,  and  was  for  some  time  within  the  rules  of  the 

King's  Bench  prison. 

The  Master  by  his  report,  stating  the  above  circumstances,  found 
that  J.  Maitland  was  of  ability  for  the  above-mentioned  seven  years, 
between  1824  and  1882,  to  have  paid  6002.  a  year,  and  was  not  of 
ability  after  1882  to  have  paid  anything,  and  that  4,2002.  might 
have  been  raised  by  the  trustee. 

The  cause  now  came  on  for  further  directions.  A  motion  to  post- 
pone this  cause  until  the  hearing  of  the  cross  cause  was  refused,  on 
the  ground  of  the  delay  in  prosecuting  the  cross  cause. 

No  exception  had  been  filed  by  the  defendant  to  the  Master's 
report,  the  defendant  thinking  he  was  entitled,  on  the  materials 
before  the  Court,  to  have  the  bill  dismissed.  The  Yige-Ghancellor 
thought  exceptions  ought  to  have  been  filed,  but  said  he  would  hear 
the  cause,  and,  if  he  thought  it  right,  he  might  then  give  the 
defendant  liberty  to  except. 

Mr.  Wigram  and  Mr.  Cockerell,  for  the  plaintiff,  Mrs.  Maitland. 

Mr.  Russell  and  Mr.  HaUett,  for  the  defendant,  Mr.  Bateman  : 

This  settlement  must  be  construed  according  to  the  intention  of 
the  parties.  The  intention  evidently  was,  that,  in  case  any  fortune 
should  come  to  Admiral  Maitland,  the  covenant  should  be  performed; 
and  in  this  event  only.  The  expectations  entertained  that  such 
fortune  would  come  to  him  led  to  the  insertion  of  it  in  the  settle- 
ment, and  failing  them,  the  covenant  became  a  dead  letter.  It 
could  not  have  been  the  intention  of  the  parties  that  the  income 
should  be  sacrificed  to  the  performance  of  the  covenant.  Income 
is  given  and  tied  up  by  a  marriage  settlement  for  insuring  the 
maintenance  of  the  husband  and  wife,  for  the  support  of  their 
establishment,  for  securing  the  comfort  and  status  of  the  family, 
and  not  for  the  purpose  of  being  laid  by  and  accumulated.  It 
could  not  have  been  the  duty  of  the  trustees  to  stop  the  income, 
and  reduce  the  family  te  beggary.    Their  duty  was  this :  if  any 
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[  •276  ] 


property,  not  merely  income,  came  to  the  Admiral,  they  were  then 
to  bring  the  covenant  into  action,  and  attach  this  property ;  and 
they  ought  to  suffer  personally  only  for  such  a  default  as  this. 
Again,  there  are  letters  from  Mrs.  Maitland  to  her  brother,  urging 
him  to  authorize  the  payment  of  the  whole  of  the  income — that  is, 
*Mrs.  Maitland  at  one  time  presses  the  trustee  in  the  strongest 
manner  to  do  a  particular  thing,  and  then  at  another  takes  pro- 
ceedings against  him  for  having  done  it.  A  married  woman  may 
be  guilty  of  fraud. 

(K.  Bbugb,  Y.-C,  in  the  course  of  the  argument  said,  that  the 
defendant  might  assume  that  Mrs.  Maitland  was  during  the  whole 
time  pressing  the  trustee  to  pay  the  income.  No  attention  could  be 
paid  to  the  letters  of  a  married  woman  not  having  separate  property.) 

Mr.  Temple  and  Mr.  Stintorif  for  the  other  parties. 

Knight  Bruce,  V.-C.  : 

The  case  is  so  hard,  that  I  cannot  but  feel  considerable  satisfac- 
tion that  the  report  is  confirmed  in  such  a  shape,  and  not  in  one 
more  unfavourable  to  Mr.  Bateman.  Lord  Gottenham's  decree,  by 
which  I  am  bound  in  form  and  substance,  makes  the  question  turn 
on  the  ability  of  the  debtor.  The  Master  has  found  that  he  was  of 
ability  to  pay  this  sum  of  4,2002.  The  report  has  been  confirmed. 
If  excepted  to,  I  must  have  confirmed  it  on  these  materials.  I  am 
very  sorry  to  be  obliged  to  make  the  decree,  but  I  have  no  doubt 
on  the  law. 

Order — That  the  4,2002.  be  paid  into  Court,  and  remain  there 
until  the  determination  of  the  cross  suit,  and  until  it  has  been 
decided  whether  there  is  anything  arising  from  the  estate  of 
Admiral  Maitland. 


1844. 
March  25. 

Shad  WELL, 
V.-C. 

[303] 
[  •304  ] 


AKKWKIGHT  v.   GEYLES. 

(13  L.  J.  Ch.  303—304.) 

Where  a  transfer  is  about  to  be  made  of  stock  to  wrong  persons  through 
mistake,  the  Court  will  not  grant  an  injunction  ex  parte,  against  the 
defendants,  to  restrain  the  transfer,  unless  the  plaintiff  swears  that  he 
believes  Hhe  defendant  will  avail  himself  of  the  error,  and  will  refuse  to 
make  a  re-transfer. 

Mr.  Cooper  moved  ex  parte ,  on  behalf  of  the  plaintiffs,  who 
were  the  executors  of  the  late  Mr.  Arkwright,  for  an  injunction  to 
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restrain  the  transfer  into  the  names  of  the  defendants  of  a  sum   Abkwright 
Qf  about  2O,000Z.  Consols,  which  was  about  to  be  made  to  them,      gbyles. 
under  a  misapprehension  that  they  were  the  proper  trustees  of 
the  fond. 

The  Vicb-Chancellor  said,  the  only  question  was,  whether  such 
an  order  could  be  made  ex  parte,  and  asked  whether  the  plaintiffs 
would  swear  that  there  was  any  apprehension  the  defendants  would 
refuse  to  make  a  re-transfer  of  the  fund  when  called  upon. 

Mr.  Cooper  thought  the  plaintiffs  would  not  make  such  an 
affidavit. 

The  Yice-Chancellor  said,  if  that  were  so,  he  could  not  make 
the  order  ex  parte.  He  remembered  a  case  of  the  sort  in  the  time 
of  Sir  Anthony  Hart,  who  held,  that  notice  of  such  a  motion  ought 
to  be  given  to  the  defendants,  unless  the  plaintiffs  were  ready  to 
swear  that  the  defendants  intended  to  avail  themselves  of  the  error 
by  selling  out  the  stock.  The  proper  way  would  be,  for  the  motion 
to  stand  over,  that  notice  might  be  given  to  the  defendants,  who 
would,  no  doubt,  do  what  was  right. 


EEED   V.   FKEEK.  i844. 

(13  L.  J.  Ch.  417—418  ;  S.  C.  8  Jur.  704.)  ^tfiy23. 

A  suit  was  instituted  to  administer  the  estate  of  a  testator,  who  had       Knight 
appointed  A.,  B.,  and  0.  his  executors ;  and  a  decree  was  made  therein.    ^^^*^^»  ^•"^• 
After  the  decree  A.,  B.,  and  0.  lent  money,  forming  part  of  the  estate  of         [  ^^^  ] 
their  testator,  to  N.  on  mortgage,  N.  not  having  any  notice  at  the  time  of 
their  character  of  executors,   or  of  any  suit,  or  any  decree  affecting  the 
money.    After  the  mortgage,  the  title-deeds  of  the  mortgaged  estates  were, 
in  pursuance  of  an  order  made  in  the  suit,  deposited  in  the  Master's  office. 
N.  paid  off  the  mortgage  debt :  Held,  that  N.  was  entitled  to  be  paid,  by 
the  mortgagees,  the  costs  attending  the  getting  of  the  title-deeds  out  of 
the  Master's  office. 

This  was  a  suit  to  administer  the  estate  of  a  testator,  who  had 
left  Freer,  Cooper,  and  Hallam  his  executors ;  and  in  February, 
1889,  the  ordinary  decree  was  made. 

In  October,  1840,  Eichard  Newman  mortgaged  an  estate  to 
Freer,  Cooper,  and  Hallam,  in  consideration  of  a  sum  of  money, 
which  formed  part  of  their  testator's  estate ;  and  the  title-deeds 
belonging  to  the  mortgaged  property  were  delivered  to  them.     The 
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Rkrd  mortgagees  were  not  described  as  executors  in  the  mortgage  deed, 
Fbeeb.  ^0^  ^^^  ^h^B  ^^^^  ^^^^  ^^7  notice  of  the  will  of  the  testator  or  the 
suit. 

By  an  order,  dated  in  August,  1842,  made  in  the  suit,  Freer, 

Cooper,  and  Hallam  were  ordered  to  leave  all  the  deeds  and 

[  '418  ]      documents  *relating  to  their  testator's  estate  (including  the  deeds 

relating  to  the  mortgaged  property)  in  the  Master's  oflSce;  and 

they  were,  accordingly,  deposited  there. 

In  the  beginning  of  the  year  1844,  Bichard  Newman,  being 
desirous  of  paying  off  the  mortgage,  gave  notice  thereof  to  the 
executors,  and  in  June,  1844,  paid  to  them  the  money  due  on  the 
mortgage. 

Bichard  Newman  now  presented  a  petition,  stating  the  above 
facts,  and  also  stating  that  he  was  not  aware  of  the  existence  of 
the  suit,  and  that  he  had  had  no  notice  of  the  decree  at  the  time 
the  money  was  lent  and  the  mortgage  made  ;  that  he  had  not  then 
heard  of  any  suit  or  decree,  and  that  he  had  no  reason  to  believe 
that  there  was  any  such ;  and  that  the  executors  had  declined  to 
procure  the  deeds  for  him ;  and  praying  that  the  deeds  might  be 
delivered  to  him  out  of  the  Master's  office,  and  that  he  might  have 
the  costs  of  the  application. 

The  statements  of  the  petitioner  were  verified  by  affidavit. 

Mr.  Prior,  for  the  petitioner. 

Mr.  Hanvood,  for  the  executors,  contended  that  the  mortgagor 
ought  to  pay  the  costs,  and  cited  JVetherell  v.  Collins  (i). 

Mr.  Lovat,  for  the  other  parties. 

Knight  Bruce,  V.-C.  : 

This  is  the  case  of  a  mortgage  made  to  three  persons  who  were 
not  mentioned  or  described  in  the  mortgage  deed  to  be  executors, 
or  described  in  any  particular  manner  whatsoever.  The  mortgage 
was  made  without  the  mortgagor's  knowing  that  there  was  any 
decree  or  suit  relating  to  the  estate,  of  which  the  money  lent  was  a 
part.  I  do  not  refer  to  the  constructive  notice  to  all  the  world, 
inferred  from  a  lis  jiendens,  but  there  was  no  real  or  substantial 
notice  of  any  decree  or  suit  relating  to  the  estate,  part  of  which 
was  advanced  by  the  executors.     After  the  mortgage  had  been 

(1)  18  B.  R.  229  (3  Madd.  255). 
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made,  the  mortgagees  and  other  persons,  unknown  to  the  mort- 
gagor, thought  it  right  that  the  deeds  relating  to  the  testator's 
estate,  and,  among  them,  the  title-deeds  of  the  mortgagor,  should 
be  placed  in  a  certain  place  of  deposit,  that  deposit  being  the 
Court  of  Chancery,  and  the  deeds  were  ordered  to  be  placed  there 
by  an  order  of  the  Court.  The  mortgagor  afterwards  gave  notice 
to  the  mortgagees  of  his  desire  to  pay  off  the  mortgage,  and  to 
receive  hack  his  deeds ;  the  mortgagees  received  the  notice,  but 
were  unable  to  give  him  the  deeds  by  reason  of  their  behig 
deposited  in  Court.  The  mortgagor  then  applied  to  the  mort- 
gagees to  get  an  order  from  the  Court  for  the  delivery  of  the 
deeds.  They  refused  to  do  so,  and  the  mortgagor  was  obliged 
himself  to  apply.  It  is  now  said  that  the  mortgagor  must  bear 
the  expense  of  getting  the  deeds  out  of  the  Master^s  office.  I  am 
of  opinion,  that  quite  consistently  with  the  case  of  Wethdrell  v. 
Collins,  and  the  case  of  Burden  v.  Oldaker(i),  recently  decide^  in 
this  Court,  from  which  the  present  is  distinguishable,  I  may  give 
the  mortgagor  the  costs  of  this  application. 

An  order  was  made  that  the  mortgagor  should  have  the  deeds, 
and  that  the  mortgagees  should  pay  the  costs,  without  prejudice 
to  how  these  costs  should  be  ultimately  borne. 


Rked 

r. 
Fbeeb. 


DKEVER  V.  MAUDESLEY. 

(13  L.  J.  Ch.  433--434 ;  S.  0.  8  Jur.  547.) 

Where  a  receiver  was  in  the  habit  of  paying  the  monies  he  received  into 
a  banker's  hands,  and  receiving  interest  on  the  balances,  he  was  held  liable 
for  the  loss  occasioned  by  the  banker's  bankruptcy,  although  the  time  for 
passing  his  accoimts  had  not  arrived  at  the  time  of  the  bankruptcy. 

In  1882,  the  Hon.  Thomas  Americus  Erskine  was  appointed 
receiver  of  certain  tithes  to  which  the  suit  related.  He  consented 
to  act  without  salary,  and  was  directed  by  the  order  to  deUver  his 
first  account,  which  was  to  be  made  up  to  Lady  Day,  1888,  on  or 
before  the  first  day  of  Michaelmas  Term,  1888  ;  and  his  subsequent 
annual  accounts,  made  up  to  Lady  Day  in  each  year,  were  to  be 
delivered  on  or  before  the  first  day  of  the  succeeding  Michaelmas 
Term.  The  accounts  for  the  years  1886,  1887,  1888,  and  1889, 
not  having  been  duly  delivered,  the  plaintiff,  in  June,  1840,  caused 
the  receiver  to  be  served  with  a  notice  to  bring  in  his  accounts  for 


1843. 
March  30. 
June  28. 

Jul^  2C. 

Aug.  2. 

1844. 
May  25. 

Lord 

Ltndhubst, 

L.C. 

[433] 


(1)  laL.  J,  Ch. -240 


214  1844.     CH.     18  L,  J.  CH.  433—434.  [r.r. 

Drever      those  four  years.     Those  accounts  were  brought  in  some  time 
Maudeslet.  afterwards,  the  last  account  being  brought  in  in  April,  1841. 

In  February,  1842,  the  receiver  brought  in  his  account  up  to 
Lady  Day,  1840,  the  balance  on  which  was  1,832{.  48.  4d.  In 
April,  1842,  he  brought  in  his  accounts  up  to  Lady  Day,  1841, 
the  balance  on  which  was  2,094Z.  Os.  2d,  The  receiver  had  been 
in  the  habit  of  paying  the  monies  which  came  to  his  hands  as 
receiver  into  the  bank  of  Messrs.  Daintry,  Eyle  &  Co.,  of  Maccles- 
field, who  placed  them  in  their  books  to  an  account  entitled  '^  The 
Tithe  Account,"  and  allowed  the  receiver,  for  his  own  use,  interest 
at  2^  per  cent,  on  the  balances  in  their  hands.  Messrs.  Daintry  & 
Go.  stopped  payment  on  the  30th  of  June,  1841,  and  there  was  then 
in  their  hands  on  "  The  Tithe  Account  "  a  sum  of  6,891Z.  16«.  lOd., 
comprising  all  the  balance  for  1841  and  part  of  the  balance  for 

[  USi  ]      *1840.     Messrs.  Daintry  &  Co.  paid  a  dividend  of  6«.  in  the  pound 
on  the  sum  of  6,891Z,  16«.  lOd. 

In  December,  1842,  a  motion  was  made  before  the  Vice-Chan- 
cellor,  on  behalf  of  the  plaintiff,  that  the  receiver  should  pay  into 
Court  the  sum  of  3,926{.  Gs,  id.,  being  the  aniount  which  was  due 
from  him  on  the  balance  of  his  accounts  for  1840  and  1841 .  The 
Vice- Chancellor  ordered  that  the  receiver  should,  on  or  before 
the  24th  of  December,  1842,  pay  1,684Z.,  part  of  2,067i.  10^.,  the 
amount  of  the  dividends  paid  by  Messrs.  Daintry  &  Co.  on  the 
6,8912.  168.  10^.,  after  deducting  certain  costs,  and  that  he  should, 
on  or  before  the  3rd  of  March,  1843,  pay  into  Court  the  sum  of 
2,2422.  68.  4d.,  being  the  difference  between  1,6842.  and  the  sum  of 
8,926Z.  Gs.  4d.  which  had  been  found  due  from  him;  and  the 
receiver  was  to  pay  the  costs  of  that  application. 
-    The  receiver  moved,  by  way  of  appeal,  to  discharge  that  order. 

Mr.  Bethell  and  Mr.  Lloyd,  for  the  appellant,  contended,  that 
so  far  as  related  to  the  balance  for  the  year  ending  at  Lady  Day, 
1841,  the  receiver  was  not  required  to  pass  those  accounts  before 
Michaelmas  in  that  year,  and  that  he  was  fully  justified  in 
depositing  the  money  with  the  bankers  until  he  could  pay  it  into 
Court ;  that  in  that  respect,  therefore,  he  was  not  guilty  of  any 
neglect  or  omission  :  that  with  regard  to  the  balance  for  the  year 
1840,  the  account  certainly  ought  strictly  to  have  been  taken  in  by 
Michaelmas,  1840,  and  the  balance  paid  in,  a  month  or  two  before 
the  bankers  stopped  payment ;  but  the  receiver  was  acting  for  the 
benefit  of  the  different  parties  without  salary,  and  had  not  committed 
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any  gross  negligence :  that  this  was  not  a  case  in  which  the  Court      Dbbveb 
'would  make  him  personally  liable  to  make  good  the  loss  which  had   maudeslet. 
arisen  from  the  bankers'  default. 

Mr.  Koe  and  Mr.  Renshaw,  in  support  of  the  Yige-Ghancbllor's 
order,  contended  that  there  was  nothing  in  this  case  which  pre- 
vented the  receiver  from  acting  with  perfect  regularity  in  passing 
his  accounts ;  that  he  had  received  interest  on  the  balance  in  the 
bankers'  hands ;  and  that  therefore,  as  he  had  personally  made 
use  of  this  money,  he  must  be  held  responsible  for  it. 

The  following  authorities  were  referred  to:  Wren  v.  Kirton  (i), 
Potts  V.  Leighton  (2),  Bainbrigge  v.  Blair  (8). 

Mr.  Bethell  replied. 

The  Lord  Changbllob  said,  that  with  regard  to  the  account 
up  to  Lady  Day,  1840,  the  receiver  was  clearly  in  default  in  not 
passing  his  account  in  proper  time ;  but  as  to  the  account  up  to 
Lady  Day,  1841,  the  receiver  was  not  guilty  of  any  default, 
and  was  not  chargeable  on  that  ground.  But  as  he  took 
the  benefit  of  the  interest  which  the  bankers  allowed  on  the 
balance,  he  must  also  be  responsible  for  the  loss  which  had 
arisen.  He  should  not,  therefore,  make  any  variation  in  the 
Yicb-Chancellob's  order,  except  as  to  the  costs,  which  he  thought 
ought  not  to  fall  upon  the  receiver,  but  should  be  costs  in  the 
cause. 

(1)  8  R.  R  174  (11  Ves.  377).  (3)  52  E.  E.  171  (3  Beay.  421). 

(2)  63  B.  E.  24  (11  Ves.  273). 
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IN    THE  COURT  OF  COMMON   PLEAS. 


1848. 

Nov.  7. 

Appeal  from 

Decision  of 

Reyising 

Barrister  (1). 

West  Riding 
of  Yorkshire, 

[1] 


[♦2] 


AUTEY  V.   TOPHAM. 

(5  Man.  &  G.  1—4;  S.  0.  7  Scott,  N.  R.  402;  13  L.  J.  0.  P.  39;  7  Jur.  995 ; 
1  Lutw.  R.  C.  1 ;  Barr.  &  Arn.  1.) 

Where  the  statement  of  the  case  by  the  Revising  Barrister  and  the  notice 
of  intention  to  prosecute  the  appeal  have  not  been  sent  to  the  Masters 
within  the  four  first  days  of  Michaelmas  Term,  the  Court  will  not,  except 
under  peculiar  circumstances,  allow  the  appeal  to  be  entered. 

Shee,  Serjt.  applied,  on  behalf  of  the  appellant,  that  the  appeal 
in  this  case  might  be  entered  by  one  of  the  Masters,  under  sect.  62 
of  the  Eegistration  Act  (2).  By  *that  section,  the  appellant  was 
required  within  the  four  first  days  of  Michaelmas  Term,  to  transmit 
to  the  Masters  the  case,  as  stated  by  the  Revising  Barrister,  together 
with  a  notice  to  prosecute  the  appeal. 

The  affidavits  stated  that  the  case  and  notice  had  only  arrived 
from  Leeds  by  that  day's  post,  and  that  the  delay  had  been  merely 
accidental. 


(TiNDAL,  Ch.  J.  referred  to  sect.  64  of  the  Act  (a).) 


(1)  Under  the  provisions  of  the 
Registration  Act,  6  &  7  Vict.  c.  18, 

(2)  Enacting,  *  *  That  every  appellant 
who  shall  intend  to  prosecute  his 
appeal  shaU,  within  the  first  four  days 
in  the  Michaelmas  Term  next  after 
the  decision  to  which  such  appeal  shall 
relate,  transmit  to  the  Masters  of  the 
said  Court  of  Common  Pleas  the  state- 
ment in  writing  so  signed  by  the  said 
Revising  Barrister  as  aforesaid,  and 
shall  also  therewith  give  or  send  a 
notice,  signed  by  him,  stating  therein 
his  intention  to  prosecute  the  said 
appeal ;  and  the  said  appellant  shall 
also  give  or  send  a  notice,  signed  by 
him,  to  the  respondent  in  the  said 
appeal,  stating  his  said  intention  duly 
to  prosecute  such  appeal  in  the  said 
Coui't ;  and  one  of  the  Masters  of  the 
said  Court,  to  be  nominated  for  that 
purpose  by  the  Lord  Chief  Justice  of 
the  said  Court,  shaU  forthwith  enter 
every  appeal  of  which  he  shall  have 
received  due  notice  from  the  appellant 
as  aforesaid,  in  a  book  to  be  kept  by 
him  for  that  purpose."  [See  ol  &  52 
Vict.  c.  10,  8.  6.] 


(3)  By  sect.  64  it  is  enacted,  "  That 
no  appeal  or  matter  of  appeal  whatso- 
ever shall  in  any  case,  except  where 
the  conduct  and  direction  of  the  appeal, 
or  of  the  answer  thereto,  shaU  have 
been  given  by  order  of  the  Court  of 
Common  Pleas,  or  of  any  Judge 
thereof,  to  any  person,  be  entertained 
or  heard  by  the  said  Court,  unless 
notice  shall  have  been  given  by  the 
appellant  to  the  Masters  of  the  said 
Court  at  the  time  and  in  the  manner 
hereinbefore  mentioned ;  and  no  appeal 
shall  be  heard  by  the  said  Court  in  any 
case  where  the  said  respondent  shaU 
not  appear,  unless  the  said  appellant 
shall  prove  that  due  notice  of  his 
intention  to  prosecute  such  appeal  was 
given  or  sent  to  the  said  respondent  ten 
days  at  least  before  the  day  appointed 
for  the  hearing  of  such  appeal: 
provided  always,  that  if  it  shall  appear 
to  the  said  Court  that  there  has  not 
been  reasonable  time  to  give  or  send 
such  notice  in  any  case,  it  shall  be 
lawful  for  the  said  Court  to  postpone  the 
heai'ing  of  the  apjieal  in  such  case,  as 
to  the  said  Coui't  shall  seem  meet." 
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The  learned  Serjeant  sabmitted  that  the  statute  had  been  virtually       autst 
complied  with.    The  appellant  is  not  required  to  enter  the  case      topham. 
within  the  four  first  days  of  the  Term,  but  merely  to  transmit 
it  to  the  Masters.    The  statement  wAb,  in  fact,  transmitted  by 
yesterday's  post. 

Douiing,  Serjt.,  for  the  respondent,  was  willing  to  consent  that 
the  appeal  should  be  received  and  entered.  *The  words  of  the  Act  [  *^  ] 
are  directory,  and  not  compulsory.  In  the  case  of  Simpson, 
appellant,  and  Wilkimon,  respondent,  the  Court  yesterday — the 
fourth  day  of  the  Term,— granted  leave  to  extend  the  time  for 
sending  the  notice  to  the  Masters  under  the  sixty-second  section, 
upon  an  affidavit  of  the  clerk  to  the  agents  of  the  appellant,  that 
the  case  had  been  received  by  that  morning's  post,  but  that  the 
notice  of  prosecution  did  not  accompany  the  case;  and  that,  as 
the  appellant  resided  at  Peterborough,  in  Northamptonshire,  his 
signature  to  the  notice  could  not  be  obtained  in  time  to  file  the 
appeal  and  give  the  notice  within  the  time  specified. 

TiNDAL,  Ch.  J. : 

The  sixty-second  section  of  the  Act  requires  the  case  to 
be  transmitted,  together  with  notice  of  intention  to  prosecute  the 
appeal,  within  the  first  four  days  of  the  Term.  The  sixty-fourth 
section  expressly  provides  that  no  appeal  shall  be  heard  unless  the 
requisite  notice  has  been  given.  The  notice  not  having  been  given 
in  this  case,  the  Court  has  no  authority  to  order  the  appeal  to  be 
entered.  Possibly  a  case  may  arise,  where  in  consequence  of 
circumstances  of  an  inevitable  nature  having  occurred,  the  Court 
would  think  it  right  to  interfere ;  but  none  such  are  suggested  here. 
In  the  case  referred  to  of  Simpson,  appellant,  and  Wilkinson,  respon- 
dent, the  sixty-fourth  section  was  not  brought  before  the  notice  of 
the  Court.    We  shall  probably  have  to  review  that  decision  (i). 

It  is  said  that  the  words  of  the  Act  are  only  directory ;  and  if  the  case         [  ^  ] 

(1)  Northern  Division  of  the  County         attorney  to  the  appellant,  stating 

of  Northampton.  that  the  notice  which  is  required  to 

be  signed  by  the  appellant,  had  by 
Simpson  v.  Wilkinson.  ^jat^j,^  ^^^  ^^^  ^^^^  ^^^^^  ^  ^^. 

The  statement  in  writing  by  the  ceived  as  a  substitute  for  such  notice. 

Beyising  Barrister  is  duly  trans-  .            ^,      ,    .  .      .    ^,         .     .     , 

mitted  to  the  Masters,  but  the  notice  ^™^  ^^  f  ecision  m  the  principal 

o!  intention  to  prosecute  the  appeal  ^«'  the  Master  intimated  that  this 

is  not  sent  in  time :  Held,  that  the  ^«  ^^^^^  ^  «^^^^^  «^^  ^^  ^«  ^"^  ^^ 

appeal  cannot  be  entered.  appea  s, 

An  affidavit  by  the  derk  of  the  Whereupon  ByJes,  Serjt.  for  the 
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stood  on  the  sixty-second  section  alone,  possibly  we  might  so  have 
held ;  but  the  words  of  the  sixty-fourth  section  are  not  to  be  got  over. 
As  to  the  consent  on  the  part  of  the  respondent,  that  the  appeal 
may  now  be  entered,  the  Court  cannot  attend  to  that.  The  question 
is,  whether  we  have  any  jurisdiction  to  entertain  the  case.  The 
jurisdiction  is  a  new  one  conferred  by  the  Legislature;  and  the 
more  wholesome  course  will  be,  not  to  extend  that  jurisdiction,  even 
with  the  consent  of  parties ;  otherwise  we  might  be  called  upon  in 
the  next,  or  some  future  Term,  to  ^entertain  a  case  which  ought 
to  have  been  entered  in  this  Term. 


The  other  Judges  concurring,  the  application  was 


Refused. 


1843. 
JVor.  23. 

Appeal  from 

Decision  of 

Revising 

Barrister. 

Northern 
Division 
County  of 
Warwick, 


JOHN  WEBB  V.   OVERSEERS  op  ASTON  JXJXTA 
BIRMINGHAM,   and  BIRMINGHAM. 

(5  Man.  &  G.  14—32 ;  8.  C.  13  L.  J.  C.  P.  67 ;  7  Scott,  N.  R.  545 ;  7  Jur.  1090.) 

In  an  appeal  from  the  decision  of  a  Revising  Barrister  under  the  6  &  7 
Vict.  c.  18,  the  appellant  has  the  right  to  begin. 

Where  in  the  statement  of  a  case  by  the  Revising  Barrister  a  material  fact 
is  omitted,  the  Court  will  not  allow  it  to  be  supplied  by  consent. 

Where  a  case  is  remitted  to  the  Revising  Barrister  (under  sect.  65)  in 
order  that  it  may  be  more  fully  stated,  the  course  is  for  the  Master  to 


appellant,  prayed  the  Court  that  the 
appeal  might  be  retained  on  the  list. 
He  distinguished  it  from  the  principal 
case,  inasmuch  as  the  statement  had 
been  sent  within  the  fitst  four  days  of 
Term,  although  the  notice  had  not 
accompanied  it ;  whereas  in  the  prin> 
cipal  case  neither  had  been  sent.  He 
submitted,  that  by  the  sixty-fourth 
section  a  power  was  reserved  to  the 
Court  to  make  an  order  as  to  the  con- 
duct and  direction  of  the  appeal.  And 
that  by  the  proviso  at  the  end  of  that 
section,  the  Court  might  postpone  the 
hearing  of  the  appeal  where  there  had 
not  been  reasonable  time  to  give  or 
send  the  requisite  notice.  The  notice 
was  not  required  by  the  sixty-second 
section  to  be  under  the  hand  of  the 
appellant.  It  was  required  to  be 
signed  by  him.  A  signature  by  an 
agent  would  be  sufficient.  And  the 
affidavit  upon  which  the  application 
had  been  made  might  be  treated  as  a 
notice  signed  by  the  agent  of  the 
appellant. 


TiNDAL,  Ch.  J.  : 

The  proviso  at  the  end  of  the  sixty- 
fourth  section  clearly  refers  to  the 
notice  therein  last  mentioned,  which 
is  the  notice  to  the  respondent,  required 
to  be  given  ten  days  before  the  day 
appointed  for  the  hearing.  The  notice 
to  the  Master  is  like  the  delivery  of  a 
writ  of  error  with  the  transcript  of  the 
record  to  the  clerk  of  the  Court,  which 
is  necessary  in  order  to  give  jurisdic- 
tion to  tie  Court  of  Error.  An 
affidavit  by  an  attorney's  clerk,  that 
the  notice  had  not  arrived,  can  hardly 
be  treated  as  a  substitute  for  the  notice 
itself. 

Maule,  J. : 

The  exception  in  the  sixty-fourth 
section,  as  to  the  conduct  and  direc- 
tion of  appeals,  applies  to  appeals  con- 
solidated under  the  forty-fifth  section. 

The  other  Judges  conciuring,  the 
case  was  struck  out  of  the  list  of 
appeals. 
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reiuru  it  to  the  appellant  with  a  note  of  the  facts  to  be  supplied,  and  for         Webb 
the  appellant  to  transmit  the  same  to  the  Bevising  Barrister.  «. 

A  lessee  of  several  houses  (all  locally  situate  within  a  borough)  for  Aston. 
the  residue  of  a  term  of  not  less  than  sixty  years,  one  such  house 
being  of  sufficient  value  to  confer  a  vote  for  the  borough  under 
2  Will.  IV.  c.  45,  8.  27,  if  the  remaining  houses  are  each  of  less  than  that 
value,  but  collectively  of  more,  is  not  deprived  by  sect.  25  of  his  right  to 
vote  for  the  county  under  sect.  20,  in  respect  of  such  remaining  houses. 

This  was  a  consolidated  appeal  under  the  6  &  7  Vict.  c.  18,  s.  44. 

Mellor,  for  the  respondents,  when  the  case  was  called  on  (i), 
claimed  the  right  to  begin,  comparing  it  to  a  special  case  from 
Sessions. 

TiNDAL,  Ch.  J. : 

In  a  case  from  Sessions,  the  party  who  seeks  to  set  aside  the 
order  of  the  justices,  is  in  the  situation  of  a  party  showing  cause 
against  a  rule.  This  is  more  in  the  nature  of  an  appeal  to  the 
Privy  Council,  where  the  appellant  always  begins. 

F,  RobinsoHy  for  the  appellant,  then  read  the  case  as  follows : 

William  Hickman  was  objected  to  as  not  being  entitled  to  have        [  15  ] 
his  name  retained  upon  the  list  of  voters  for  the  division,  in  respect 
of  property  situate  within  the  parish  of  Aston  juxta  Birmingham. 
The  Revising  Barrister  retained  the  name,  subject  to  the  opinion  of 
the  Court  of  Common  Pleas  upon  the  following  case. 

William  Hickman  was  the  lessee  of  a  ierm  originally  created  for 
ninety-nine  years,  of  which  three  years  had  expired.  The  lease 
comprised  several  houses,  the  aggregate  annual  value  of  which  was 
220/.  All  the  property  was  situate  within  the  parish  of  Aston  juxta 
Birmingham,  and  also  within  the  borough  of  Birmingham.  One 
house  was  worth  more  than  102.  a  year,  and  the  remainder  were 
each  respectively  worth  less  than  101,  a  year.  Each  house  was 
occupied  by  a  distinct  tenant,  and  in  no  case  was  any  land  occupied 
jointly  with  a  house. 

The  particulars  of  the  qualification  were  stated  to  be  ''  lease  of 
houses  and  buildings  for  years."  Hickman  was  examined,  and 
stated  that  he  relied  (2)  upon  those  which  individually  would  be 
worth  less  than  lOi.  a  year,  but  collectively  were  worth  more  than 
that  amount.  It  was  contended,  on  the  part  of  the  objector,  that 
under  the  2  Will.  IV.  c.  45,  s.  25,  Hickman  had  no  right  to  a  county 

(1)  Monday,  November  13.  the  assertion    of    a    title   to    county 

(2)  Qttcere,  whether  the  claim » which  registration  in  i*espect  of  all  the 
as  the  act  01  the  party,  does  not  import      houses. 
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Webb  vote,  because  one  of  the  houses  comprised  in  the  lease  was  of 
Aston.  sufficient  annual  value  to  confer  upon  the  occupier  a  vote  for  the 
borough  of  Birmingham ;  that  the  county  vote  was  given  in  respect 
of  the  estate  and  interest  which  Hickman  had  therein  as  lessee ; 
that  he  was  possessed,  not  properly  of  the  land,  but  of  the  term  of 
years,  which  is  the  estate  and  interest  that  passes  for  that  time ;  that 
the  term  of  years  was  an  entirety,  extending  over  the  whole  property 
[  *16  ]  comprised  in  the  lease,  *and  inasmuch  as  it  comprehended  the  house 
of  lOZ.  annual  value,  the  same  came  within  sect.  25  of  the  Act. 

The  Revising  Barrister  held,  that  as  it  is  said  in  sect.  20  of  the 
Act,  ''  Every  person  who  shall  be  entitled  as  lessee  to  any  lands  for 
the  unexpired  residue  of  any  term,"  &c.,  the  word  "term'*  was 
used  in  its  popular  sense  as  applicable  to  **  time,"  rather  than  in 
its  legal  sense ;  and  the  more  so  as  the  word  ''  term  "  is  not  used  in 
sect.  26,  and  that  the  claim  here  was  for  property  to  which  ''  he  is 
entitled  as  lessee  for  a  term  "  (or  time),  and  which  does  not  confer 
a  vote  for  the  borough,  and  which,  therefore,  does  not  disqualify 
him  from  being  upon  the  county  register. 

(Signed)  J.D.  B ,  Revising  Barrister. 

The  case  then  stated  that  the  claims  of  five  other  parties 
depended  upon  the  same  question,  and  that  they  were  consolidated 
with  the  case  of  Hickman ;  and  that  the  overseers  of  Aston  juxta 
Birmingham  and  of  Birmingham  were  named  respondents. 

(Signed  as  above.) 
TiNDAL,  Gh.  J. : 

The  case  does  not  distinctly  state  that  the  other  houses  were 
collectively  of  not  less  than  101.  annual  value ;  nor  does  it  state 
that  the  party  objected  to  had  been  in  possession  twelve  calendar 
months  before  the  31st  of  last  July. 

Robinson  stated  that  he  was  prepared  to  admit  these  facts. 

TiNDAL,  Gh.  J. : 

I  think  they  must  be  supplied  by  the  Revising  Barrister  from  his 

notes.     They  are  material  facts  in  the  case,  and  we  cannot  allow 

them  to  be  supplied  by  the  admission  of  parties.    The  case  must 

[  '17  ]       be  *remitted  to  the  Revising  Barrister  under   sect.   65   of  the 

Registration  Act  (i). 

(1)  It  was  ultimately  decided  that  remitted    by   him    to     the    EeTisiug 

the  statement  of  the  case  should  be  Ban-istor,  with  a  memorandum  of  the 

returned    by     the     Master    to    the  facts  that  were  required  to  be  supplied, 
appellant,    and    that   it    bhould     be 
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The  case  having  been  remitted  to  the  Eevising  Barrister,  was        Webb 
retamed  with  the  following  amended  statement :  Aston. 

After  reciting  that  the  statement  of  the  matter  of  the  appeal  had 
been  remitted  to  him  to  be  more  fully  stated  on  these  points,  that 
is  to  say, 

First,  whether  the  residue  of  the  houses  respectively  under  lOZ. 
were  proved  to  be  together  of  the  value  of  lOZ.  clear ; 

Secondly,  whether  it  was  proved  that  the  claimant  had  been  in 
possession  twelve  calendar  months  prior  to  the  last  day  of  July 
preceding; 

The  Revising  Barrister  found  that  the  residue  of  the  houses 
respectively  under  101.  were  proved  to  be  together  of  the  clear 
yearly  value  of  not  less  than  102.  over  and  above  all  rents  and 
charges  payable  out  of  and  in  respect  of  the  same  : 

And  that  the  said  William  Hickman  had  been  in  receipt  of  the 
rents  and  profits  thereof  to  his  own  use,  for  twelve  calendar  months 
previous  to  the  last  day  of  July  preceding. 

(Signed  as  above.) 

Robinson  now  (November  23)  argued  the  case  for  the  appellant: 

The  question  raised  in  this  case  is,  whether  a  party,  who  is  lessee 
of  several  houses  for  the  residue  of  a  term  of  not  less  than  sixty 
years,  all  such  houses  being  situated  within  the  limits  of  a  borough, 
is  entitled  to  vote  for  the  county,  one  of  the  houses  being  *of  [•IS] 
sufficient  value  to  confer  a  vote  for  the  borough,  and  the  remaining 
houses  being  each  of  less  than  that  value,  but  collectively  of  more, 
over  and  above  all  rents  and  charges. 

By  the  2  Will.  IV.  c.  45,  s.  20,  the  right  of  voting  for  a  county 
is  conferred  upon  persons  who  are  entitled,  whether  as  lessees  or 
assignees,  to  any  lands  or  tenements,  for  the  unexpired  residue  of 
any  term  of  not  less  than  sixty  years,  of  the  annual  value  of  lOZ., 
over  and  above  all  rents  and  charges.  The  party  objected  to  in  this 
case  would  undoubtedly  be  entitled  to  vote  if  that  section  stood 
alone.  But  by  sect.  25  it  is  enacted,  that  no  person  shall  vote  for 
a  county  in  respect  of  his  estate  or  interest  as  such  lessee  or 
assignee,  &c.  in  any  house,  &c.  such  house,  &c.  being  of  such  value 
as  would,  according  to  the  provisions  of  sect.  27,  confer  on  him  or 
on  any  other  person,  the  right  of  voting  or  any  city  or  borough. 

The  party  objected  to  here  has  clearly  such  an  estate  or  interest  as 
lessee  in  one  house,  as  would  confer  on  the  occupier  thereof  the  right 
of  voting  for  the  borough ;  and  it  is  submitted  that  he  is  therefore 
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Webb        excluded  from  voting  for  the  county  in  respect  of  the  residue  of  the 
Aston.       property  ;  the  whole  being  held  by  him  for  the  same  term. 

«  «  »  «  « 

[  26  ]  MeUor  for  the  respondents  : 

*  *  The  franchise  is  clearly  and  distinctly  conferred  by  the 
twentieth  section  of  the  Beform  Act,  and  the  only  question  is, 
whether  it  is  taken  away,  in  such  a  case  as  the  present,  by  the 
negative  words  of  the  twenty-fifth  section. 

In  the  twentieth  section  there  is  nothing  said  as  to  the  estate  or 
interest  of  the  party.  It  enacts  that  "  every  person,  &c.  who  shall 
be  entitled,  either  as  lessee,  or  assignee,  to  any  lands  &c.  of  any 
term  originally  created,  &c.  shall  be  entitled  to  vote  for  a  county." 
This  language  is  sufficiently  clear  and  precise.  And  that  of  the 
twenty-fifth  section  is  equally  so  in  restraining  the  right  of  voting 
for  the  county  in  respect  of  the  party's  '' estate  or  interest,  as  lessee 
[  •27  ]  or  *a8signee,  in  any  house  &c. ;  such  house  &c.  being  of  such  value 
as  would  confer  on  him  or  any  other  person  the  right  of  voting  for 
any  city  or  borough."  This  restriction  is  in  terms  confined  to 
premises  which  would  confer  the  right  of  voting  for  a  borough. 

The  twenty-fourth  section  has  been  referred  to  for  the  purpose 
of  showing  how  far  the  right  of  a  freeholder  is  affected.  But  by 
that  section  he  is  only  excluded  in  respect  of  a  house  in  a  borough 
"occupied  by  himself;"  and,  therefore,  his  case  has  no  analogy 
to  that  of  a  leaseholder. 

If  the  argument  contended  for  on  the  other  side  were  adopted,  a 

considerable  bulk  of  property  would  be  entirely  unrepresented. 

«  »  «  «  « 

Robinson  was  heard  in  reply. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  construction  which  the  Bevising 
Barrister  has  put  upon  the  statute  is  correct,  and  that  the  party 
objected  to  is  entitled  to  have  his  name  retained  upon  the  register. 
[  28  ]  By  the  twentieth  section  of  the  Act  to  amend  the  representation, 

&c.  (2  Will.  IV.  c.  45)  it  is  enacted,  that  any  male  person  of  full 
age,  and  not  subject  to  any  legal  incapacity,  who  shall  be  entitled, 
either  as  lessee  or  assignee,  to  any  lands  or  tenements,  whether  of 
freehold  or  of  any  other  tenure  whatever  [for  the  unexpired  residue, 
whatever  it  may  be,  of  any  term  originally  created  for  a  period  of 
not  less  than  sixty  years  (whether  determinable  on  a  life  or  lives, 
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or  not),  of  the  clear  yearly  value  of  not  less  than  10?.  over  and*  Wkbb 
above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  aston. 
same]  (i),  or  for  the  unexpired  residue,  whatever  it  may  be,  of  any 
term  originally  created  for  a  period  of  not  less  than  twenty  years 
(whether  determinable  on  a  life  or  lives,  or  not),  of  the  clear  yearly 
value  of  not  less  than  502.  over  and  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the  same,  [or  who  shall  occupy,  as 
tenant,  any  lands  or  tenements  for  which  he  shall  be  bond  fide 
liable  to  a  yearly  rent  of  not  less  than  60!.]  (2),  shall  be  entitled  to 
vote  for  the  county,  &c.,  in  which  such  lands  or  tenements  shall 
be  respectively  situate ;  provided  that  no  person,  being  only  a  sub- 
lessee, or  the  assignee  of  any  underlease,  shall  have  a  right  to  vote 
in  such  election  in  respect  of  any  such  term  of  sixty  years  or 
twenty  years  as  aforesaid,  unless  he  shall  be  in  the  actual  occupa- 
tion of  the  premises.  Now,  there  can  be  no  doubt  but  the  property 
possessed  by  the  party  objected  to  in  this  case  falls  distinctly 
within  the  description  of  property  in  that  clause,  the  possession 
whereof  confers  the  right  of  voting  for  a  county.  It  appears  to  me 
that  the  word  ''term"  used  in  that  section,  carries  with  it  the 
interesse  termini — the  interest  in  the  whole  and  every  portion  of  the 
estate  (s).  As  far,  therefore,  as  the  twentieth  section  goes,  I  think 
it  clear  that  the  party  here  would  have  the  right  *of  voting  for  the  [  *29  ] 
county  in  respect  of  the  premises  mentioned  in  the  case. 

But  then  the*  question  is,  whether — this  right  having  been 
clearly  given  by  the  twentieth  section, — the  restriction  in  the 
twenty-fifth  section  as  clearly  takes  away  that  right.  The  latter 
section  enacts  that  no  person  shall  be  entitled  to  vote  for  a  county 
in  respect  of  his  estate  or  interest,  as  a  copyholder,  (&c.,  or  as  such 
lessee  or  assignee,  or  as  tenant  and  occupier,  as  aforesaid,  in  any 
house,  warehouse,  counting-house,  shop  or  other  building,  or  in 
any  land  occupied  together  with  a  house,  &c.,  such  house,  &c. 
being,  either  separately,  or  jointly  with  the  land  so  occupied 
therewith,  of  such  value  as  would,  according  to  the  provisions  in 
the  Act  after  contained,  confer  on  him,  or  on  any  other  person, 
the  right  of  voting  for  any  city  or  borough,  whether  he  or  any 

(1)  The  words  in  these  brackets  were  c.  3),  s.  12,  and  Sch.  II.  Pt.  1;  see 
repealed  by  S.  L.  R.  Act,  1874,  having      ibid.  s.  5.— A.  C. 

been  superseded  by  s.  o  of  the  Bepre-  (3)  As  to    intet^esse  termini  in  the 

sentation  of  the  People  Act,  1867  (30  ordinary  and  more  restricted  sense  of 

&  31  Vict.  c.  102). — ^A.  C.  an   inchoate    or    embryo    term,    see 

(2)  Repealed  by  Representation  of  Co.  Litt.  46  b,  and  the  cases  collected, 
the  People  Act,  1884  (48  &  49  Vict.  2  Tho.  Co.  Litt.  403,  note  (A.). 
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Webb     •  other  person  shall  or  shall  not  have  actually  acquired  the  right  to 
AsTOK.       vote  for  such  city  or  borough  in  respect  thereof. 

Now  all  that  is  stated  in  this  case  is,  that,  with  respect  to  one 
house,  the  party  objected  to,  or  rather  his  tenant,  has  a  right  to 
vote  for  a  borough.  The  party  is  still  in  possession  of  the  term,  as 
to  the  remainder  of  the  property ;  and  I  am  of  opinion  that  the 
restriction  in  the  twenty-fifth  section  is  partial,  and  that  the  one 
particular  house  falls  within  the  predicament  therein  mentioned, 
but  that  as  to  the  residue  of  the  property,  the  right  of  the  party  to 
vote  for  the  county  remains. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  I  cannot  perceive  any  thing  in  the 
twentieth  section  to  warrant  the  construction  put  upon  it  by  Mr. 
Robinson.  The  effect  of  his  argument  is,  that  a  lessee  has  an 
interest  in  the  whole  of  a  term — but  not  in  merely  a  portion  of  it. 
But  it  appears  to  me  that  his  interest  is  equal  in  every  part  as  well 
as  in  the  whole.  Nor  does  it  appear  to  me  that  by  that  section, 
[  ♦30  ]  any  such  entirety  of  the  term  was  *contemplated  as  he  has  con- 
tended for.  It  is  required  that  the  premises  should  be  of  a  certain 
value  "  over  and  above  all  rents  and  charges  payable  out  of  or  in 
respect  of  the  same."  Now  the  rents  and  charges  may  undoubtedly 
be  considered  as  payable  out  of  the  whole  estate;  but  I  think 
that,  upon  the  proper  construction  of  the  statute,  they  would  be 
considered  as  apportionable  among  the  different  tenements.  Then 
it  is  clear  that  the  twenty-fifth  section  only  takes  away  the  right 
of  voting  for  a  county,  in  respect  of  the  house,  &c.  which  would 
confer  the  right  of  voting  for  the  borough. 

Erskinb,  J. : 

I  am  of  the  same  opinion.  It  appears  that  the  party  objected  to 
in  this  case  is  possessed,  as  lessee,  of  premises,  and  that  he  would 
thereby  be  entitled  to  vote  for  the  county  under  the  twentieth 
section  of  the  Act.  And  the  question  is,  whether  this  right  is 
clearly  taken  away  by  the  twenty-fifth  section.  For  as  the  right  is 
clearly  given  by  the  twentieth  section,  I  agree  that  we  must  be 
satisfied  that  it  is  clearly  taken  away,  before  we  can  hold  that  the 
party  is  deprived  of  that  right.  It  appears  that  the  premises,  held 
by  the  party  objected  to,  consist  of  several  houses  situated  within  a 
borough.  These  premises  are  let  by  him.  That  fact  would  not 
take  away  his  right  to  vote.     And  I  think  that  the  language  of  the 
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Act  does  not  reach  this  case.  (His  Lordship  read  the  twentieth  and        Webb 

twenty-fifth  sections  of  the  Eeform  Act.)     If  it  had  been  intended       aston. 

to  deprive  a  lessee  of  his  right  to  vote  for  a  county  where  any 

portion  of  his  estate,  having  been  underlet  by  him,  would  confer 

the  borough  franchise  upon  another  party,  the  language  would,  I 

think,  have  been  very  different.    It  would  perhaps  have  been  said 

that  "  no  person  should  be  entitled  to  vote  for  a  county  in  respect 

of  his  estate  as  such  lessee,  in  any  lands,  &c.  of  which  any  house, 

&c.  was  of  such  value  as  would  confer  on  him  or  any  other  person 

the  right  of  voting  *for  a  borough  ; "  but  the  language  used  is       [  *3i  ] 

that  the  party  shall  not  vote  in  respect  of  his  estate  or  interest  in 

any  house,  &c.,  "  such  house,  &c.  being  of  such  value  "  as  would 

confer  the  right  of  voting  for  a  borough.     Now  the  party  here  is 

not  registered  in  respect  of  "  any  house  "  of  such  value  as  would 

confer  a  borough  vote ;  and  I  think,  therefore,  that  his  original 

right  to  vote  for  the  county,  conferred  by  the  twentieth  section,  is 

not  taken  away  by  the  twenty-fifth. 

Maule,  J. : 

I  also  think  that  the  party  whose  vote  is  objected  to  in  this  case 
was  entitled  to  be  registered  as  a  county  voter.  I  cannot  see  any 
colour  of  argument  against  his  right  to  vote  for  the  county,  except 
that  which  is  founded  upon  the  assumption  that  the  word  ''term" 
in  the  twentieth  section  must  comprehend  the  whole  of  the 
premises  demised.  No  authority,  however,  has  been  cited  to  show 
that  such  is  the  meaning  of  that  word.  Some  doubt  may  possibly 
have  been  created  by  the  expressions  which  the  Revising  Barrister 
has  used  in  the  case,  as  to  the  different  uses  of  the  word  **  term  ; " 
as  though  it  possessed  some  peculiar  legal  meaning,  such  as  has 
been  urged  in  the  argument  upon  the  part  of  the  appellant.  But  I 
am  not  aware  that  any  such  meaning  can  be  attributed  to  the  word 
**  term."  If  a  party  who  is  possessed  of  a  term  in  ten  houses, 
parts  with  his  interest  in  nine  of  them,  he  is  still  entitled  to  ''  the 
residue  of  the  term  "  in  the  remaining  one.  He  retains  the  same 
quality  and  quantity  and  nature  of  interest  as  to  the  residue.  The 
first  step  in  the  argument,  therefore,  appears  to  me  to  fail ;  and,  in 
such  a  case,  it  is  the  first  step  that  costs  every  thing. 

What  then  is  conceded  to  be  granted  by  the  twentieth  section  ? 
For  the  purposes  of  the  franchise,  the  estate  of  the  leaseholder  is 
put  upon  the  footing  of  a  qu<Mi  freehold.  The  right  to  vote  is 
conferred  by  that  section  ;  *is  it  taken  away  by  the  twenty-fifth  ?        [  •82  ] 

B.B. — VOL.  Lxni.  15 
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Webb  I  cannot  quite  agree  upon  this  point  with  my  Lord  and  my  brother 
Aston.  Erskine  that  the  right  so  conferred  must  be  clearly  taken  away 
before  we  could  hold  that  the  party  was  not  entitled  to  vote.  It  appears 
to  me  to  be  sufficient,  if  we  can  see  that  it  was  intended  to  be 
taken  away,  although  that  intention  may  be  obscurely  expressed. 
Undoubtedly  where  the  language  of  an  enfranchising  section  is 
quite  clear,  and  that  of  a  disfranchising  section  is  not  so,  the 
presumption  would  be  in  favour  of  the  franchise.  But  in  this  case 
I  think  that  the  disfranchising  clause  not  only  does  not  clearly 
take  away  the  right  of  voting,  but  that  it  clearly  does  not  do  so. 
(His  Lordship  read  the  twenty-fifth  section.) 

The  question,  therefore,  amounts  to  this.  Is  the  party  registered 
as  a  voter  for  the  county,  as  having  a  right  to  vote  in  respect  of 
his  estate  or  interest  in  any  house  that  would  confer  a  vote  for  any 
borough  ?  And  I  think  it  is  clear  from  the  facts  that  he  is  not  so 
registered;  and  that  the  Bevising  Barrister  was  right  in  his 
decision. 

MeUor  then  applied  for  costs  under  the  seventieth  section  of 
the  Eegistration  Act  (i). 

TiNDAL,  Ch.  J.  said  he  did  not  think  it  was  a  proper  case  for 
costs,  as  some  doubt  seemed  to  have  been  thrown  upon  the  case  by 
the  reasons  given  by  the  Bevising  Barrister. 

GoLTMAN  and  Erskine,  JJ.  concurred  with  his  Lordship. 

Maule,  J.  intimated  that  he  thought  it  was  a  case  for  costs. 

Decision  affirmed  without  costs  (2). 

(1)  6  &  7  Vict.  c.  18.  latter  houses  only.    An  objector  then 

(2)  This  case  establishes,  what  had  would  only  have  to  show  that  both 
seldom  been  doubted,  that  a  party  these  houses  do  not  furnish  an  annual 
who  holds  within  a  borough  a  sixty  value  of  10/.,  or  that  one  of  them  alone 

[  'SS,  n.  ]      years'   lease    ♦of    three   houses,   one  is  of  that  value ;  whereas  the  general 

above,  and  two  under,  10/.,  is  entitled  words,  "lease  of  houses  for  years" 

to  a  county  vote  in  respect  of  the  two  throw  upon  the  objector  the  collateral 

latter,  if  together  amounting  to  10/.  btu'then  of  showing  that  the  first  house 

yearly  value.     But  queer e  whether  the  is  of  the  value  of  10/.,  or  that  all  three 

claim  {ante,  219)  ought  not  in  such  do  not  make  up  that  amount, 
case  to  be  made  in  respect  of  the  two 
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ALFRED  PLAYSTED  BARTLETT  v.  JOHN  GIBBS  (1). 

(5  Man.  &  G.  81—97 ;  S.  C.  13  L.  J.  C.  P.  40 ;  7  Scott,  N.  R.  609 ;  7  Jur.  1158  ; 
1  Lutw.  R.  C.  73 ;  Barr.  &  Arn.  98.) 

A  party  whose  qualification  consists  in  the  occupation  of  several  premises 
in  immediate  succession  (under  the  2  Will.  IV.  c.  45,  s.  28)  ought  to  be 
registered  in  respect  of  all  the  premises  occupied. 

If  a  party  so  qualified  is  registered  only  in  respect  of  the  premises  in  his 
occupation  at  the  time  of  making  out  the  list  of  voters,  it  is  such  a 
misdescription  of  his  qualification  as  the  Revising  Barrister  has  uo  power  to 
correct  under  the  6  &  7  Vict  c.  18,  s.  40  (2). 

The  name  of  the  appellant  was  inserted  in  the  list  of  persons 
entitled  to  vote  in  the  election  of  members  for  the  borough  of 
Lewes,  in  respect  of  property  occupied  within  the  parish  of  All 
Saints,  as  follows : 


1843. 
Dec,  6. 

Appeal  from 

Decision  of 

Revising 

Barrister. 

Bormtgk  of 
Jjewes, 

[81] 


Chrintian  Name  and 
Surname. 

Place  of  Abotle. 

Nature  of 
Qoalitication. 

Name  of  the  Street  wliere 
Situate,  &c. 

Bartlett,    Alfred 
Playsted 

East  Street. 

House. 

East  Street. 

It  was  proved  at  the  revision  that  the  appellant  had  occupied,  as 
tenant,  a  house.  No.  10,  East  Street,  in  the  parish  of  All  Saints, 
within  the  said  borough,  since  (from)  the  25th  of  December,  1842 : 
that  he  had,  for  considerably  *more  than  six  months  previously, 
oocapied  also,  as  tenant,  a  house.  No.  16,  West  Street,  in  the 
parish  of  St.  John,  within  the  said  borough ;  that  he  had  removed 
from  the  latter  to  the  former  house  immediately,  without  any 
interval  of  time  ;  that  each  house  was  of  more  than  the  value  of 
lOf.  per  annum  ;  that  he  had  been  rated  in  respect  of  both  houses 
to  all  rates  made  during  the  period  of  his  occupation  of  them ;  and 
that  all  the  rates  and  assessed  taxes  due  from  him  in  respect  of 
them  had  been  duly  paid  within  the  time  limited  by  6  &  7  Vict. 
c.  18,  B.  75  (3). 

The  case  then  stated,  that  an  objection  was  taken  that  the 
appellant's  qualification  consisting  not  of  one  house,  No.  10,  East 
Street,  but  of  two  houses,  No.  16,  West  Street,  and  No.  10,  East 
Street,  occupied  by  him  in  immediate  succession,  the  description  of 
his  qualification  in  the  list  should  have  corresponded  with  this  fact, 

1  Q.  B.  91,  65  L.  J.  Q.  B.  145.— A.  C. 


(1)  Followed  in  Foskett  v.  Kaufman ^ 
16  a  B.  D.  279,  55  L.  J.  Q.  B.  1  ; 
Hurcum  v.  Hilleary  [1894]  1  Q.  B. 
579,  63  L.  J.  Q,  B.  307;  distin- 
guished   SouUer    t.    Roderick   [1896] 


(2)  See  now  Parliamentary  and 
Municipal  Begistration  Act,  1878  (41 
&  42  Vict.  c.  26),  8.  28.— A.  C. 

(3)  Reciting  2  Will.  IV.  c.  45,  s.  27. 

15—2 
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iuktlett  and  that  he  ought  to  have  been  registered  for  both  the  houses 
GiBBs.  which  constituted  his  qualification;  that  the  Revising  Barrister 
decided  that  where  a  person  founds  his  qualification  upon  diflFerent 
premises  occupied  by  him  in  immediate  succession,  conformably  to 
the  provisions  of  the  28th  sect,  of  2  Will.  IV.  c.  46,  it  is  required 
that  he  should  be  registered  in  respect  of  all  those  several  premises, 
and  that  they  should  be  specifically  set  forth  in  the  description  of 
his  qualification ;  and  that  the  appellant  being  registered  for  one 
only  of  the  houses  occupied  by  him,  and  that  house  having  been 
occupied  by  him  only  for  a  period  of  six  months,  he  had  not  proved 
that  he  was  entitled  to  have  his  name  retained  in  the  list  of  voters 
in  respect  of  the  qualification  described  in  the  list;  that  an 
additional  objection  was  taken  that  there  was  an  insufficient  or 
inaccurate  description  of  the  appellant's  qualification,  which  the 
[  ^«3  ]  Revising  Barrister  had  power  (i)  to  correct  *under  the  provisions  of 
the  40th  sect,  of  6  &  7  Vict.  c.  18.  That  the  Revising  Barrister 
decided  that  where  a  party  was  objected  to,  he  the  Revising 
Barrister  had  no  such  power,  but  that  he  was  bound,  by  one  of  the 
provisions  of  the  same  section,  to  require  such  party  to  prove  that 
he  was  entitled  to  have  his  name  inserted  in  the  list  of  voters  in 
respect  of  the  qualification  described  in  such  list;  and  that  the 
appellant  having,  in  the  judgment  of  the  Revising  Barrister,  failed 
to  do  so,  he  accordingly  expunged  the  name  of  the  appellant  from 
the  above-mentioned  list  of  persons  entitled  to  vote  for  the  borough 
of  Lewes. 

The  case  then  proceeded  as  follows : 

The  question  for  the  opinion  of  the  Court  is,  whether,  mider  the 
\  circumstances  mentioned  in  the  above  statement  of  facts,  the  name 

of  the  appellant  was  rightly  expunged  from  the  said  list  of  voters. 

If  the  Court  shall  be  of  that  opinion,  the  said  list  is  to  stand 

without  amendment :  if  the  Court  shall  be  of  a  contrary  opinion, 

then  the  said  list  is  to  be  amended  by  inserting  therein  the  name 

of  the  appellant. 

(Signed)  R.  R , 

One  of  the  Revising  Barristers 
for  the  Borough  of  Lewes. 
The  case  was  argued  in  last  Michaelmas  Term  (2)  by 

Creasy,  for  the  appellant : 

The  points  for  consideration  are;   first,  whether,  in  a  case  of 
(1;  Quctre,  no  power.  (2)  November  20th. 
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successive  occupation,  all  the  premises  successively  occupied  must  bartlbtt 
be  stated  as  constituting  the  qualification  of  the  voter;  and,  gibbs. 
secondly,  supposing  such  statement  necessary,  whether  the 
Revising  Barrister  had  power  to  amend  the  list, — in  which  the 
premises,  in  the  actual  occupation  of  the  party  objected  to,  are 
alone  stated, — by  inserting  the  premises  previously  occupied 
by  him. 

It  is  contended,  on  the  part  of  the  appellant,  that  it  is  not        [  84  ] 
necessary  that  all  the  premises  should  be  inserted  in  the  list ;  but, 
that  if  it  be  so,  then  the  Revising  Barrister  has  the  power  to  make 
the  insertion.     *     *     * 

R.  C.  Hildyard,  for  the  respondent.     ♦     ♦     *  [  88  ] 

Creasi/,  in  reply.     *     *     *  [  91  ] 

Cur,  adv.  vult, 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  ^^  ] 

In  this  case  the  name  of  the  appellant  had  been  inserted  in  the 
list  of  persons  entitled  to  vote  in  the  election  of  members  for  the 
borough  of  Lewes,  in  respect  of  property  occupied  within  the  parish 
of  All  Saints.  And  the  appellant's  qualification,  described  in  the 
list,  was  a  house  in  East  Street.  An  objection  having  been  made 
to  the  appellant's  name,  he  was  required,  by  the  Revising  Barrister, 
to  prove  that  he  was  entitled  to  have  his  name  inserted  in  such 
list,  in  respect  of  the  qualification  therein  *described.  And  the  [  ^^^  ] 
case  states  that  it  was  proved  that  the  appellant  had  occupied,  as 
tenant,  a  house,  No.  10,  East  Street,  in  the  parish  of  All  Saints, 
within  the  borough,  since  the  25th  of  December,  1842 ;  and  that 
he  had  removed  into  that  house  immediately,  and  without  any 
interval  of  time,  from  another  house,  situate  in  West  Street,  in  the 
parish  of  St.  John,  within  the  said  borough,  which  he  had  occupied 
as  tenant  for  considerably  more  than  six  months  previously  to  his 
removal,  and  that  each  of  those  houses  was  of  the  clear  yearly 
value  of  more  than  ten  pounds. 

It  was  objected,  that  upon  this  evidence  it  appeared  that  the 
appellant's  qualification  consisted  of  the  occupation  by  him  of  the 
two  houses  in  immediate  succession,  and  not  merely  of  the  house  in 
East  Street,  described  in  the  list,  and  it  was  therefore  contended 
that  his  name  should  be  expunged  from  the  list.  It  was  answered 
by  the  appellant,  that  his  qualification  was  correctly  described ;  and 
that,  even  if  it  were  not,  the  description  might  be  amended  by  the 
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babtlbtt  Revising  Barrister  under  the  provisions  of  the  stat.  6  &  7  Vict.  c.  18, 
OiBBs.  8-  40.  The  Revising  Barrister  decided  that  it  had  not  been  proved 
that  the  appellant  was  entitled  to  have  his  name  inserted  in  the 
list  of  voters  in  respect  of  the  qualification  described  in  such  list ; 
and  that  he  had  no  power  to  make  the  amendment  suggested  by 
the  appellant;  and  thereupon  he  expunged  the  name  of  the 
appellant  from  the  list. 

The  question  submitted  to  the  opinion  of  this  Court  is,  whether, 
under  the  circumstances  stated  in  the  case,  the  name  of  the 
appellant  was  rightly  expunged  from  the  list ;  and  we  think  that 
it  was. 

By  the  statute  6  &  7  Vict.  c.  18,  s.  40,  it  is  enacted,  that  whether 
any  person  shall  be  objected  to  or  not,  no  evidence  shall  be  given 
[  *9'*  ]  of  any  other  qualification  than  *that  which  is  described  in  the  list 
of  voters,  or  claim ;  and  that  where  the  name  of  any  person  inserted 
in  any  list  of  voters  shall  have  been  objected  to,  and  notice  of  the 
objection  given,  the  Revising  Barrister  shall  require  it  to  be  proved 
that  the  person  so  objected  to,  was  entitled,  on  the  last  day  of 
July  then  next  preceding,  to  have  his  name  inserted  in  the  list  of 
voters  in  respect  of  the  qualification  described  in  such  list ;  and  in 
case  the  same  shall  not  be  proved  to  the  satisfaction  of  such 
barrister,  he  shall  expunge  the  name  of  such  person  from  the  list. 
The  question,  therefore,  is,  whether  the  appellant  was  entitled  to 
have  his  name  inserted  in  the  list,  in  respect  of  his  occupation  of 
the  house  in  East  Street,  without  any  evidence  of  any  other  quali- 
fication ;  or,  in  other  words,  whether  his  qualification  to  vote 
consisted  of  his  occupation  of  the  house  in  East  Street,  or  of  his 
occupation  in  immediate  succession  of  the  two  houses  described 
in  the  case. 

By  the  stat.  2  Will.  IV.  c.  45,  s.  27  (i),  it  is  enacted, "  that  every 
male  person  of  full  age,  and  not  subject  to  any  legal  incapacity, 
who  shall  occupy  within  the  borough,  as  owner  or  tenant,  any 
house  of  the  clear  yearly  value  of  not  less  than  ten  pounds,  shall, 
if  duly  registered  according  to  the  provisions  hereinafter  contained, 
be  entitled  to  vote  in  the  election  of  members  to  serve  in  Parliament 
for  such  borough."  Now,  if  the  clause  had  stopped  here,  the 
occupation  by  the  appellant  of  the  house  in  East  Street  would  have 
entitled  him  to  vote.  But  the  section  proceeds,  "  Provided  always, 
that  no  such  person  shall  be  so  registered  in  any  year  unless  he  shall 

(1)  Repealed  by  Bepresentation  of  c.  3),  s.  12  and  Sch.  II.  Pt,  2;  see 
the  People  Act,  1884  (48  t&  49  Vict,      now  s.  6  of  tLat  Act.— A.  C. 
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have  occupied  such  premises  as  aforesaid,  for  twelve  calendar     babtlett 
months  next  previous  to  the  last  day  of  July  in  such  year."     Under       gibbs. 
this  section,  therefore,  the  appellant  would  not  be  entitled  to  have 
his  name  inserted  in  the  list  of  voters  in  respect  of  his  occupation 
of  the  house  in  East  Street ;  for  he  had  not  occupied  that  house 
for  twelve  calendar  *months.     But  by  section  28,  it  is  enacted,        [  *S5  ] 
that  the  premises  in  respect  of  the  occupation  of  which  any  person 
shall  be  entitled  to  be  registered  in  any  year,  and  to  vote  in  the 
election  for  any  borough  as  aforesaid,  shall  not  be  required  to  be 
the   same  premises,  but  may  be   different  premises  occupied  in 
immediate  succession  by  such  person  during  the  twelve  calendar 
months  next  previous  to  the  last  day  of  July  (i)  in  such  year. 

Under  this  section  the  appellant  was  clearly  entitled  to  have  his 
name  inserted  in  the  list  of  voters ;  and  the  first  question  is,  whether 
he  was  entitled  to  have  it  inserted  in  respect  of  his  occupation  of 
the  house  in  East  Street  alone,  or  whether  his  occupation  of 
the  house  in  West  Street  formed  a  part  of  his  qualification,  and 
ought  to  have  been  described  in  the  list. 

On  the  part  of  the  appellant  it  was  insisted  that  the  right  to 
vote  for  a  borough  was  given  to  the  occupier  of  premises  of  the 
description  and  value  mentioned  in  the  early  part  of  the  twenty- 
seventh  section,  without  reference  to  the  duration  of  his  occupation, 
provided  the  occupier's  name  and  qualification  were  duly  registered ; 
and  that,  although  by  the  proviso  added  to  that  section,  and  by  the 
enactments  of  the  twenty-eighth  section,  a  condition  precedent  to 
the  registration  of  such  occupier's  name  and  qualification,  was 
introduced — that  he  should  have  occupied,  for  twelve  calendar 
months,  either  the  premises  in  respect  of  which  he  claimed  a  right 
to  vote,  or  those  premises  and  some  other  similar  premises  within 
the  borough,  in  immediate  succession — yet  that  the  premises  in 
respect  of  which  he  was  entitled  to  vote,  and  therefore  the  premises 
to  be  described  as  his  quaUfication,  were  the  premises  occupied  by 
him  on  the  last  day  of  July.  And  it  was  urged  that  this  view  of 
the  case  was  confirmed  by  the  circumstance,  that  it  is  not  required 
that  the  period  of  the  occupation  should  be  stated  in  the  list ;  and 
that  the  forms  prescribed  in  the  schedule  are  *not  adapted  to  the  [  *9^  ] 
description  of  any  other  premises  than  those  in  the  occupation  of 
the  voter  at  the  time  of  the  registration,  especially  where  the  earlier 
occupation  was  of  premises  in  some  other  parish. 

But  we  think  that  the  decision  of  this  question  ought  not  to 
(1)  Now  loth  day  of  July  (41  6c  42  Vict.  c.  2i),  s.  7).— A.  C. 
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BAjtTLRT  depend  upon  a  critical  examination  of  the  forms  in  the  schedule, 
GIBBS.  which  are  inserted  merely  as  examples,  and  are  only  to  be  followed 
implicitly,  so  far  as  the  circumstances  of  each  case  may  admit. 
And  looking  at  the  whole  scope  and  object  of  the  different  enact- 
ments relevant  to  this  question,  we  consider  that  the  appellant's 
title  to  have  his  name  inserted  in  the  list  of  voters,  rested  upon  his 
occupation  of  the  two  houses  in  immediate  succession,  and  that  he 
ought  to  have  been  registered  for  both  those  houses,  the  occupation 
of  which  in  succession  constituted  his  qualification  to  vote ;  for  we 
think  that  the  Legislature  intended  that  the  registration  list  should 
afford  such  information  of  the  nature  and  situation  of  the  premises, 
in  respect  of  the  occupation  of  which  each  person  claimed  a  right 
to  vote,  as  would  enable  the  other  voters  to  ascertain,  by  inquiry, 
the  sufficiency  of  the  occupation  and  value  of  each  of  the  premises. 
And  it  is  obvious  that  for  such  a  purpose,  in  cases  of  successive 
occupation,  the  description  of  the  premises  formerly  occupied  by 
the  claimant  would  be,  at  least,  as  necessary  as  the  description  of 
the  premises  still  in  his  occupation ;  for  without  such  information 
it  might  be  difficult  to  prevent  surprise  and  fraud  on  the  one  hand, 
or  to  avoid  groundless  opposition  on  the  other.  And  we  think  the 
language  of  the  fortieth  section  of  the  statute  6  &  7  Vict.  c.  18,  and 
of  the  twenty-eighth  section  of  the  statute  2  Will.  lY.  c.  45,  suffi- 
ciently explicit  to  carry  this  intention  into  effect.  We  are  therefore 
of  opinion  that  a  description  of  all  the  premises  occupied  in  succes- 
sion during  the  twelve  calendar  months  should  be  inserted  in  the 
list  as  forming  the  voter's  qualification. 
[  97  ]  And  as  the  whole  object  of  the  notice  would  be  defeated  if  the 

omission  of  any  part  of  such  qualification  could  be  remedied  at  the 
Court  of  Revision,  we  are  also  of  opinion  that  the  addition  of  the 
premises  in  John  Street  to  the  qualification  inserted  in  the  list, 
would  have  been  a  change  in  the  description  of  the  qualification  not 
warranted  by  the  provisions  of  the  fortieth  section,  and  that  the 
Revising  Barrister  was  right  in  refusing  to  make  such  alteration,  and 
in  expunging  the  name  of  the  appellant  from  the  list. 

Decision  affinned. 
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COOPER  V.  COATES. 

(o  Man.  &  G.  98—112;  S.  C.  sub  nom.  Allan  v.  Waterhoti^e,  1  Scott,  N.  R.  485.) 

The  duties  of  a  postmaster  ia  receiving  and  forwarding  notices  of 
objection  under  the  Registration  Act,  are  merely  ministerial!  and  may,  in 
his  absence,  be  performed  by  a  clerk. 

This  was  a  consolidated  appeal.  When  the  case  was  called  on 
for  argument  (i),  Tindal,  Gh.  J.  remarked  that  no  paper-books  had 
been  delivered  to  the  Judges ;  and  stated  that  a  similar  practice 
must  be  observed  in  regard  to  these  appeals,  as  in  special  cases ; 
viz.,  that  the  appellant  must  deliver  copies  of  the  case  to  the  two 
senior  Judges,  and  the  respondent,  to  the  two  junior  Judges  (2). 

The  case,  the  facts  of  which  are  stated  below,  therefore  stood 
over  for  some  days,  when  it  was  argued  by  Bompas,  Serjt.  for  the 
appellant,  and  J.  L.  Adolphm  for  the  respondent. 

Bobert  Waterhouse,  whose  name  was  inserted  in  the  list  of  voters 
for  the  borough  of  Bradford  in  the  county  of  York,  objected  to  the 
name  of  William  Allan  being  retained  in  the  list  of  voters  for  the 
said  borough,  as  not  having  been  entitled,  on  the  81st  day  of  July, 
1843,  to  have  his  name  inserted  in  any  list  of  voters  for  the  same 
borough  in  respect  of  a  house  alleged  to  be  occupied  by  him  at 
Westgrove  Street,  in  the  town  of  Bradford. 

On  behalf  of  the  objector  it  was  shown  that  all  the  requisitions 
of  the  6  &  7  Vict.  c.  18,  s.  17,  as  to  the  delivery  of  the  proper  notice 
to  the  overseers  had  been  complied  with,  and  all  the  directions  of 
sect.  100  of  the  same  Act  were  also  proved  to  have  been  strictly 
adhered  *to,  except  that  the  notice  directed  to  the  party  whose 
name  was  objected  to  was  delivered  open  and  in  duplicate  to  the 
postmaster's  managing  clerk,  instead  of  the  postmaster  himself, 
who  was  proved  to  have  been  absent  from  Bradford  at  the  time 
such  notice  was  delivered ;  and  that  the  duties  as  to  comparing  the 
notice  with  the  duplicate,  and  stamping  and  returning  the  latter  to 
the  party  bringing  the  same,  were  performed  by  the  managing 
clerk,  and  not  by  the  postmaster  himself.  On  the  production  of 
the  stamped  duplicate  by  the  party  *who  posted  such  notice,  the 
barrister  decided  that  this  was  evidence  of  the  notice  having  been 
given  to  the  person,  at  the  place  mentioned  in  such  duplicate,  on 
the  day  on  which  such  notice  would,  in  the  ordinary  course  of  post, 


(1)  Monday,  November  13th. 

(2)  See  now  R.  S.  C,  Old.  XXXIV. 
r.  3;  the  appeal  is  by  special  case  to  the 
K.  15. 1).,  see  Parliamentary  Kegistra- 


tion  Act,  1843  (6  &  7  Vict.  c.  18),  s.  60 ; 
Jud.  Act,  1873  (36  &  37  Vict.  c.  66),  s. 
34  ;  Order  in  Council,  16th  December, 
1880;  R.  S.  C,  Ord.  LIX.  r.  1.— A.  C. 


1814. 
Ajpril  30. 

Appeal  from 
Decision  of 
Revising 
Barrister. 
Borough  of 
Bradford^ 

[»8] 


[•99] 


[  '100  ] 
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CooPEB  have  been  delivered  at  such  place.  The  agent  for  the  party  objected 
GoATEs.  to  contended  that  the  notice  should  have  been  delivered  to,  and 
examined  by,  the  postmaster  himself;  and  thereupon  the  party 
objected  to  having  declined  to  attempt  to  substantiate  his  right  to 
be  retained  in  the  list  of  voters,  the  barrister  expunged  his  name 
from  such  list. 

(Signed)        E.  E.  D ,  Revising  Barrister. 

The  case  then  stated  that  Cooper  (the  appellant)  who  was  an 
attorney-at-law,  on  behalf  of  the  above-named  William  Allan,  and 
also  on  behalf  of  all  the  other  persons  interested,  as  appellants,  in 
this  matter,  appealed  from  the  above  decision. 

(Then  followed  the  names  of  twenty-eight  other  parties.) 
And  that  Coates  (the  respondent),  on  behalf  of  Robert  Water- 
house,  agreed  to  appear  and  answer  the  appeal. 

Bompas,  Serjt.  for  the  appellant  (i).     *     *     * 

[  103  1  J.  L.  Adolphus,  for  the  respondent.     *     *     * 

[  108  I  Bompas,  Serjt.,  in  reply.     *     *     * 

Cur.  adv.  vidt, 

[  109  ]       TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  question  before  us  in  this  case  was,  whether  the  delivery  of 
the  notice  directed  to  William  Allan,  the  person  whose  vote  was 
objected  to,  was  a  sufficient  delivery  within  the  meaning  of  the 
hundredth  section  of  the  6  <&  7  Vict.  c.  18. 

The  objection  taken  before  the  Revising  Barrister  was,  that  the 
notices,  both  open  and  in  duplicate,  were  delivered  to  the  post- 
master's managing  clerk  instead  of  being  delivered  to  the  post- 
master himself,  who  was  proved  to  be  absent  from  Bradford  at  the 
time  such  notice  was  delivered ;  and  that  the  duties,  as  well  of 
comparing  the  notice  with  the  duplicate,  as  of  stamping  and 
returning  the  latter  to  the  party  bringing  the  same,  were  performed 
by  the  managing  clerk,  and  not  by  the  postmaster  himself.  And, 
whether  this  was  a  sufficient  compliance  with  the  requisites  of 
the  hundredth  section  of  the  statute,  was  the  question.  The 
Revising  Barrister  held  that  it  was;  and,  upon  consideration,  we 
think  his  decision  is  right. 

I  must  confess  that  my  mind  was  at  first  strongly  inclined  to  the 
opinion  that  the  proper  construction  of  the  statute  required  the 
several  acts  specified  in  the  hundredth  section  to  be  performed 
(1)  Thursday,  November  16th. 
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personally  by  the  postmaster;  *founding  my  opinion  principally       Cooper 
on  the  ground  that  the  postmaster  is  named  in  the  section  without      coates. 
any  mention  of  a  deputy  or  assistant  and  that  the  interpretation       [•no] 
clause  (s.  101),  which  in  some  instances  authorises  acts,  directed  to 
be  performed  by  principals,  to  be  performed  by  subordinate  oflScers, 
is  silent  as  to  the  office  of  postmaster.     But,  upon  further  considera- 
tion, I  agree  with  Ay  brethren  in  thinking  that  the  intention  of  the 
Legislature  was,  to  authorise  these  acts  to  be  done  by  a  clerk  or 
servant  of  the  postmaster  at  his  office,  acting  in  his  aid    and 
assistance,  and  under  his  direction  and  control. 

That  the  term  "postmaster"  where  it  first  occurs  in  the  section 
cannot  be  strictly  and  literally  confined  to  the  postmaster  personally, 
seems  necessarily  to  follow  from  the  extreme  inconvenience  that 
must  result  if  such  construction  should  be  adopted.  According  to 
the  terms  of  the  Act,  the  notice  and  its  duplicate  are  to  be  delivered 
to  the  postmaster.  The  delivery,  therefore,  even  to  a  clerk  or 
servant  at  the  office,  although  all  the  subsequent  duties  were  per- 
formed by  the  postmaster  himself,  would,  upon  that  construction, 
be  no  compliance  with  the  statute.  The  very  hand  of  the  post- 
master himself  must  be  that  into  which  the  notice  is  delivered.  But 
the  postmaster  may  be  personally  unknown  to  the  party  who  brings 
the  documents.  What  evidence  is  he  to  furnish  himself  with,  that 
the  delivery  was  made  to  the  real  postmaster,  if  that  point  should 
afterwards  be  contested  ?  In  what  state  of  uncertainty  must  the 
party  who  sends  his  notice  by  the  post  be  left,  if,  at  the  time  when 
he  means  to  avail  himself  of  it,  he  is  liable  to  be  defeated  by  evidence 
that  it  was  not  the  postmaster  himself,  but  a  clerk  who  took  it  from 
his  hands?  The  same  difficulty  would  equally  apply  to  the  per- 
formance of  the  other  duties  imposed  on  the  postmaster ;  for  it 
would  *be  dangerous  and  inconvenient  that,  after  the  objecting  [  *iii  ] 
party  has  complied  with  the  requisites  of  the  statute  so  far  as  he 
was  able,  evidence  might  be  given  that  the  postmaster  was  disabled 
by  illness  from  attending  personally  at  the  time,  or  that  he  was 
absent  from  some  other  unknown  cause,  and  that  the  duties  were 
performed  (as  in  this  instance)  by  his  managing  clerk.  And,  further, 
if  the  statute  meant,  that  in  every  case,  the  comparison  of  the  two 
documents  must  be  made  by  the  postmaster  himself,  it  is  obvious 
that,  in  populous  places — take  London  for  example,  where  a  great 
number  of  these  notices  might  come  at  the  same  time,  and  immediate 
transmission  might  be  necessary — a  compliance  with  the  statute 
would  be  absolutely  impracticable,  if  the  eye  and  mind   of    the 
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Cooper       postmaster  himself  was  essential  to  give  validity  to  the  notice,  and 
CoATEs.      tb^  assistance  of  a  clerk  or  servant  inadmissible. 

That  the  duty  required  by  the  Act  may  as  well  be  performed  by 
an  assistant  managing  clerk  as  by  the  postmaster  himself,  is  un- 
deniable. It  cannot  be  said,  with  any  ground  of  reason,  that 
comparing  the  two  documents  together,  and  pronouncing  them  to 
agree,  is  a  judicial  act;  the  receiving  of  tlie  documents,  the 
stamping  and  returning  of  one  of  them  to  the  person  bringing 
them,  it  is  needless  to  say,  are  ministerial  acts,  and  those  of  the 
lightest  order.  We  must  therefore  think,  if  the  Legislature  had, 
for  any  reason,  intended  to  confine  the  performance  of  the  duty  to 
the  postmaster  personally,  there  would  have  been  an  express  pro- 
vision to  that  effect;  and  that  all  that  was  required  by  the  Legislature 
was,  that  the  party  should  deliver  the  notice  open  and  in  duplicate 
at  the  proper  post-oflSce  for  examination,  within  the  hours  properly 
notified  under  the  Act ;  that  he  should  pay  the  proper  fee  for  its 
registration,  and  wait  for,  and  receive  back,  one  of  the  duplicates 
[  *112  ]  stamped  *with  the  post-oflBce  stamp  ;  after  which  the  production  of 
such  stamped  duplicate  is  made  sufficient  evidence  of  the  service 
of  the  notice.  And,  as  this  appears  to  have  been  substantially 
complied  with  in  the  present  case,  we  hold  that  the  objection  to  the 
notice  fails,  and  that  the  decision  of  the  Revising  Barrister  is  right 
and  must  be  affirmed. 

Decision  affirmed. 

18^3.  GRANT   V.   MOSER. 

^  '        (5  Man.  &  G.  123-130;    S.  C.  12  L.  J.  C.  P.  146  ;    6  Scott,  N.  R.  46 ;  2  Dowl. 
[  123  ]  N.  S.  293.) 

To  a  declaration  for  false  imprisonment,  the  defendant  pleaded  that  the 
plaintiff  with  force  and  arms  came  to  the  door  of  the  defendant's  house,  and 
with  great  force  and  violence  attempted  to  enter  against  the  will  of  the 
defendant,  and  wilfully  and  wantonly  rang  the  door  bell,  without  lawful 
occasion,  and  made  a  great  noise  and  disturbance,  to  the  annoyance  and 
disturbance  of  the  defendant,  and  against  the  peace  of  the  Queen,  and 
(after  request  to  cease),  continued  making  such  noise,  &c.  without  any 
lawful  excuse ;  and  thereupon  the  defendant,  in  order  to  preserve  the  peace 
and  restore  good  order  and  tranquillity  in  his  house,  gave  the  plaintiff  in 
charge  to  a  policeman  : 

The  plea  was  held  bad,  as  not  showing  that,  at  the  time  the  plaintiff  was 
given  in  charge,  he  was  committing  a  breach  of  the  peace,  or  that  there  was 
reasonable  ground  for  apprehending  that  a  breach  of  the  peace  would  be 
committed. 

Trespass  for  false  imprisonment.     The  declaration,  after  stating, 
in  the  usual  form  an  assault  upon,  and  the  imprisonment  of,  the 
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plaintiff,  at  a  police  station,  *on  the  9th  of  April,  1842,  proceeded       Grant 
to  allege  that  the  defendant  detained  the  plaintiff  in  prison  for  a       moser. 
long  time,  to  wit,  &c.,  and  until  the  plaintiff,  in  order  to  obtain  his      [  *124  ] 
discharge  from  such  custody,  was  afterwards,  to  wit,  on  the  10th  of 
April,  in  the  year  aforesaid,  forced  and  obliged  to  procure  bail  and 
surety  for  his  appearance  at  a  metropolitan  police  court,  to  wit,  the 
Marylebone  Police  Court,  on  the  11th  of  April  next,  to  answer  a 
certain  charge,  to  wit,  for  breach  of  the  peace,  to  be  then  and  there 
preferred  against  him  by  the  defendant ;    that  the  plaintiff  did 
then,  to  wit,  on  the  10th  of  April,  in  order  to  obtain  his  discharge 
from  the  said  imprisonment,  procure  Thomas  Shaw,  of  &c.,  to  be 
his  bail  and  surety  for  his  appearance  at  the  said  police  court  afore- 
said, and  did  then,  together  with  the  said  T.  S.,  enter  into  a  certain 
recognizance  in  a  certain  penal  sum  for  his  appearance  at  the  said 
police  court  as  aforesaid :  by  means  of  which  premises  the  plaintiff 
was  forced  and  obliged  to  attend,  and  did  necessarily  attend,  on 
the  11th  of  April,  at  the  said  police  court  to  answer  the  said  charge 
of  the  defendant,  and  was  then  and  there  detained  in  waiting  until 
the  said  charge  could  be  heard,  and  under  examination  upon  the 
said  charge,  for  a  long  time,  to  wit,  twelve  hours  then  next  following. 
Special  damage  to  the  plaintiff  in  preventing  his  attending  to  his 
business  of  a  cabinet  maker,  and  in  the  expense  in  procuring  the 
said  bail  and  surety  and  his  discharge  from  the  said  imprisonment, 
and  in  defending  himself  from  the  said  charge,  &c. 

Third  plea.  As  to  assaulting  the  plaintiff,  and  taking  him  to  a 
police  station,  and  detaining  him  in  prison — that,  before  and  at 
the  said  time  when  &c.,  to  wit,  on  the  day  and  year  in  the  declara- 
tion in  that  behalf  mentioned,  the  defendant  was  lawfully  possessed 
of  a  certain  dwelling-house,  situate  in  the  parish  of  St.  Marylebone, 
in  the  county  of  Middlesex,  and  known  as  No.  63,  *Mortimer  Street,  [  ♦125  ] 
Cavendish  Square,  in  the  said  parish ;  and,  the  defendant  being  so 
possessed  thereof,  the  plaintiff,  just  before  the  said  time  when  &C.9 
to  wit,  on  the  day  and  year  in  the  declaration  in  that  behalf 
mentioned,  with  force  and  arms,  came  to  the  door  of  the  said 
dwelling-house,  and  did  then,  with  great  force  and  violence, 
attempt  and  endeavour  forcibly  to  enter  the  said  dwelling-house 
of  the  defendant,  and  then,  with  great  force  and  violence,  wilfully 
and  wantonly  rang  the  door-bell  of  the  said  dwelling-house  of  the 
defendant ;  and  the  plaintiff  then  having  no  lawful  occasion  to  go 
into  the  said  dwelling-house  of  the  defendant,  and  having  no  lawful 
occasion  to  speak  to  or  converse  with  any  person  then  being  in  the 
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Gbant       said  dwelling-house  of   the  defendant,   and  having  no  right  to 
MosBB.       demand  entrance  into  the  said  dwelling-house  of  the  defendant, 
made  a  great  noise  and  disturbance  before  and  at  the  door  of  the 
said  dwelling-house  of  the  defendant  to  the  great  annoyance  and 
disturbance  of  the  defendant  and  his  family,  and  against  the  peace 
of  our  lady  the  Queen :  whereupon  the  defendant  then  requested 
the  plaintiff  to  cease  ringing  the  said  door-bell  of  the  said  dwelling- 
house,  and  to  cease  and  discontinue  making  such  noise  and  dis- 
turbance as  aforesaid,  which  he  the  plaintiff  then  wholly  refused  to 
do,  and  continued  making  the  said  noise  and  disturbance,  and  so 
with  force  and  violence  wilfully  and  wantonly  ringing  at  the  door- 
bell of  the  said  dwelling-house  of  the  defendant  as  aforesaid,  without 
any  lawful  excuse  for  so  doing,  for  a  long  space  of-  time,  to  wit,  for 
the  space  of  one  hour ;  and  thereupon  the  defendant,  in  order  to 
preserve  the  peace,  and  restore  good  order  and  tranquillity  in  his 
said  house,  then  gave  charge  of  the  plaintiff  to  a  certain  policeman, 
to  wit,  one  John  Murray,  the  said  policeman  then  being  a  constable 
belonging  to  the  metropolitan  police  force,  and  then  requested  the 
said  policeman,  so  being  such  constable  as  aforesaid,  to  take  the 
[  ♦126  ]       *plaintiff  into  his  custody  to  be  dealt  with  according  to  law  ;  and 
the  said  policeman  so  being  such  constable  as  aforesaid,  at  such 
request  of  the  defendant  as  aforesaid,  then  gently  laid  his  hands  on 
the  plaintiff  for  the  cause  aforesaid,  and  did  then  take  the  plaintiff 
into  his  custody,  in  order  to  carry  and  convey  him  to  the  said 
metropolitan  police  court,  to  wit,  the   Marylebone   Police  OflSce 
aforesaid,  to  be  there  dealt  with  according  to  law,  for  his  said 
offence  and  breach  of  the  peace ;  and,  because  it  was  then  late  at 
night,  and  an  unseasonable  time  for  the  said  policeman  to  carry 
and  convey  the  said  plaintiff  to  such  metropolitan  police  ^oflSce  as 
aforesaid,  the  said  policeman,  so  being  such  constable  as  aforesaid, 
for  that  reason,  and  for  the  cause  aforesaid,  did  necessarily  and 
unavoidably  force  and  compel  the  plaintiff  to  go  as  a  prisoner  and 
in  custody  into,  through  and  along  the  said  public  streets  and  high- 
ways into  the  said  police-station  in  the  declaration  mentioned,  the 
same  being  the  nearest  police-station  to  the  said  dwelling-house  of 
the  defendant,  and,  inasmuch,  as  the  day  next  following  such  taking 
of  the  plaintiff  into  custody  as  aforesaid  was  Sunday,  did  necessarily 
and  unavoidably  then  and  there  imprison  the  plaintiff  for  the  time 
in  the  declaration  mentioned,  and  until  he  the  plaintiff  did  procure 
such  bail  and  surety  as  in  the  declaration  in  that  behalf  mentioned, 
and  did  afterwards,  to  wit,  on  the  11th  of  April  in  the  declaration 
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in  that  behalf  mentioned,  force  and  oblige  the  plaintiff  to  attend  at  grant 
the  said  police  court  in  the  declaration  in  that  behalf  mentioned,  moskb. 
to  answer  the  said  charge  of  the  defendant,  and  did  there  then 
necessarily  and  unavoidably  detain  the  plaintiff  for  the  said  time 
in  the  declaration  in  that  behalf  mentioned,  as  he  lawfully  might 
for  the  cause  aforesaid ;  which  were  the  same  alleged  trespasses 
in  the  introductory  part  of  the  plea  mentioned,  and  whereof  the 
plaintiff  had  above  complained  against  the  defendant.  Verification. 

Special  demurrer,  assigning  for  causes — that  it  did  not  appear  [  127  ] 
in  or  by  the  said  plea  that  the  plaintiff  was  committing  any  breach 
of  the  peace  at  the  time  he  was  given  in  charge  by  the  defendant  to 
the  said  police  constable,  or  that  there  was  any  reasonable  ground 
to  apprehend  that  he  would  commit  any  breach  of  the  peace,  or 
that  it  was  necessary  to  preserve  the  peace  that  the  plaintiff  should 
be  given  into  custody  as  aforesaid ;  that,  for  any  thing  that  appeared 
in  or  by  the  said  plea,  the  said  supposed  breach  of  the  peace  might 
have  wholly  ceased,  and  there  might  have  been  no  reason  to 
apprehend  a  repetition  or  continuation  thereof  at  the  time  the 
defendant  gave  the  plaintiff  in  charge  to  the  said  police  constable ; 
that  the  defendant  had  no  authority  by  law  to  arrest  or  imprison 
or  give  the  plaintiff  in  charge  to  a  constable  in  order  that  he  might 
be  punished  for  a  past  breach  of  the  peace,  as  stated  in  the  plea, 
but  only  in  order  to  prevent  him  from  committing  a  breach  of  the 
peace ;  and  it  should  have  appeared  distinctly  and  clearly  in  and  by 
the  said  plea  that  there  was  good  and  probable  reason  to  suspect 
that  the  plaintiff  would  commit  a  breach  of  the  peace  unless  he 
were  arrested  and  imprisoned ;  that  it  did  not  appear  in  or  by  the 
said  plea  that  the  said  noise,  disturbance  and  ringing  at  the  said 
door-bell,  which  it  was  alleged  the  plaintiff  made  after  the  request 
of  the  defendant  in  the  plea  mentioned,  was  made  by  the  plaintiff 
in  breach  of  the  peace  of  our  lady  the  Queen;  that  it  did  not 
appear  in  or  by  the  said  plea  that  either  the  defendant  or  the  police 
constable  saw  or  had  view  or  heard  the  said  noise,  disturbance,  or 
ringing ;  that  the  said  ringing  of  the  door-bell  was,  at  the  most,  a 
mere  civil  trespass,  and  for  which  the  defendant  could  not  proceed 
criminally  against  the  plaintiff,  and  could  not  even  require  from  him 
surety  of  the  peace ;  that  it  did  not  appear  that  the  defendant 
'attempted  to  justify  the  arrest  and  imprisonment  of  the  plaintiff  [  •128  ] 
under  any  statute,  but  by  virtue  of  the  common  law,  and  the 
common  law  does  not  give  the  defendant  any  authority  to  arrest  or 
imprison  the  plaintiff  under  the  circumstances  stated  in  the  plea ; 
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Grant  and  that  it  did  not  appear  that  either  the  defendant  or  the  constable 
MoBER.  b^d  authority  to  arrest  or  imprison  the  plaintifif  under  any  statute, 
since  it  did  not  appear  that  the  supposed  offence  was  committed  by 
the  plaintiff  in  any  thoroughfare  or  public  place,  or  within  the 
limits  of  the  metropolitan  police  district,  or  that  the  plaintiff,  by 
ringing  the  said  door-bell,  wilfully  and  wantonly  disturbed  any 
inhabitant  of  any  dwelling-house  (i).     Joinder. 

Bompas,  Serjt.,  for  the  plaintiff: 

The  question  raised  by  the  pleadings  amounts  to  no  more  than 
this,  whether  the  ringing  at  a  door-bell  amounts  to  a  breach  of  the 
peace,  so  as  to  justify  the  arrest  of  a  party  by  a  private  individual : 
Hawk.  P.  C.  bk.  1,  c.  63,  s.  11. 

(TiNDAL,  Ch.  J. :  The  defendant  certainly,  instead  of  pleading 
evidence,  ought  to  have  alleged  that  the  plaintiff  was  committing  a 
breach  of  the  peace.) 

The  plea  clearly  does  not  show  any  breach  of  the  peace.  In 
Timothy  v.  Sivijyson  (2)  the  plea  justifying  the  imprisonment  of  the 
plaintiff,  alleged  that  an  affray  had  been  committed. 

[  •129  ]  (Cresswell,  J. :  And  it  appeared  that  there  was  danger  of  *its 

immediate  renewal.) 

So  in  Ingle  v.  Bell  (3)  the  plea  showed  an  existing  riot  or  unlawful 
assembly. 

(TiNDAL,  Ch.  J. :  The  disturbance  mentioned  in  this  plea  may 
have  taken  place  at  midnight.) 

It  is  not  stated  that  it  did.  If  the  ringing  mentioned  in  the  plea 
amounts  to  a  breach  of  the  peace,  the  ringing  for  one  minute  would 
equally  do  so ;  as  the  time  makes  no  difference.     If  a  party  is  in 

(1)  Tho    Metropolitan    Police     Act  door-bell  or  knocking    at    any  door 

(2  &  3  Vict.  c.  47),  8.  54,  enacts  **  that  without  lawful  excuse :     •     * 

every  person  shall  be  liable  to  a  jienalty  "And  it  shall    be  lawful  for  any 

of  not  more  than  forty  shilUngs,  who,  constable    belonging    to    the    uietro- 

within  the  limits  of  the  metropolitan  politan  police  force  to  take  into  cus- 

police  district,  shall,  in  any  thorough-  tody,    without  warrant,    any  person 

fare  or  public  place,  commit  any  of  tho  who  shall  commit  any  such  offence 

following  offences ;  that  is  to  say,  within  view  of  any  such  constable.'* 

•          •          •          •          •  (2)  40  E.  E.  722  (1  Cr.  M.  &  E.  757 ; 

**  16.  Every  person  who  shall  wil-  5  Tyr.  244). 

fully  and  wantonly  disturb  any  in-  (3)  1  M.  &  W.  516;  Tyr.  &  G.  801. 
habitant  by  pulling  or  ringing  any 
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the  house  of  another  and  will  not  go  out  on  request,  the  owner  of       Grant 
the  house  may  turn  him  out  by  force ;  but  he  cannot  give  him  in       moskr, 
custody  unless  there  has  been  an  actual  breach  of  the  peace  (i).    In 
Cohen  v.  Hiiakisson  (2)  the  plea  expressly  alleged  that  the  plaintiff 
was  making  a  noise  and  disturbance  in  the  defendant's  shop,  in 
breach  of  the  peace. 

(TiNDAL,  Gh.  J.:  The  plea  here  alleges  that  the  plaintiff  was 
making  a  noise  and  disturbance  at  the  defendant's  house.) 

The  slightest  ringing  would  satisfy  that  averment.  Suppose  the 
plaintiff  had  rung  to  inquire  if  some  particular  person  lived  there : 
would  that  have  justified  the  defendant  in  giving  him  in  custody? 
There  is  no  averment  of  any  alarm  to  the  neighbourhood,  or  even 
that  the  house  was  situated  in  a  public  thoroughfare. 

(TiNDAL,  Ch.  J. :  The  Court  certainly  cannot  take  judicial  notice 
that  Mortimer  Street  is  a  thoroughfare;  although  the  word  ''street" 
— via  strata — would  rather  imply  a  thoroughfare.  But  the  real  vice 
in  the  plea  is  that  it  does  not  allege  in  distinct  terms  that  there  was 
any  breach  of  the  peace.) 

Nor  is  it  averred  that  any  was  apprehended.  Even  if  there  had 
been  a  breach  of  the  peace,  a  constable  could  not,  at  common  law, 
take  the  offender  in  custody  unless  a  repetition  of  the  offence  were 
apprehended. 

Talfourd,  Serjt.,  for  the  defendant :  [  130  ] 

It  is  submitted  that  the  plea  sufficiently  discloses  a  breach  of  the 
peace  at  the  time  of  the  arrest.  After  stating  that  the  plaintiff 
*'  with  force  and  arms  "  came  to  the  house  and  violently  rang  the 
bell,  and  continued  so  doing  after  being  requested  to  desist,  it  states 
that  '*  thereupon  "  (which  must  mean  instanter)  the  defendant  gave 
him  in  charge.  In  Baynes  v.  Brewster  (3)  a  plea  justifying  the  plain- 
tiff's arrest  for  creating  a  disturbance  by  rapping  at  the  defendant's 
door  was  held  bad  because  it  appeared  that  the  disturbance  was  over 
at  the  time  of  the  arrest. 

(TiNDAL,  Ch.  J.:   And  that,  although  the  plea  stated  that  the 

(1)  See  Lewis  v.  Arnold,  4  Car.  &P.  (3)  57  E.  E.  707  (2  Q.  B.  375;  1 
3M.                                                               G.  &  D.  669). 

(2)  46  E.  B.  660  (2  M.  &  W.  477). 

II.B. — ^VOL.  LXJU.  16 
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Grant       defendant  gave  the  plaintiff  in  charge  "  in  order  to  preserve  the 
MosEB.       peace. 

Cresswell,  J. :  What  allegation  is  there  in  this  plea  of  any 
thing  having  been  done  in  breach  of  the  peace?) 

It  alleges  that  the  disturbance  took  place  ^'against  the  peace  of  oor 
lady  the  Queen." 

(Tin DAL,  Ch.  J. :  Those  are  mere  verba  sonantia.  One  party  cannot 
arrest  another  for  a  mere  unlawful  act. 

Cresswell,  J. :  Every  trespass  is  laid  as  a  breach  of  the  peace. 
Suppose  the  plaintiff  had  blown  a  horn  in  the  front  of  the  defen- 
dant's house,  that  might  have  been  a  breach  of  the  Metropolitan 
Police  Act  (1) ;  but  it  would  not  have  been  a  breach  of  the  peace. 

TiNDAL,  Gh.  J. :  To  make  this  a  good  defence  there  should  be  a 
direct  allegation  either  of  a  breach  of  the  peace  committing  at  the 
time  of  giving  the  plaintiff  into  custody,  or  that  a  breach  had  been 
committed,  and  that  there  was  reasonable  ground  for  apprehending 
its  renewal.) 

The  learned  Serjeant  then  prayed  and  obtained 

Leave  to  amend, 

1843.         The    FISHMONGERS'    COMPANY   v.   ROBERTSON, 
-^''ll^'  BOOTH,  STAINES  and  Others. 

[  131  ]  (5  Man.  &  G.  131—200;  S.  C.  12  L.  J.  C.  P.  185 ;  6  Scott,  N.  E.  56.) 

A  declaration  in  assumpsit  by  a  corporation,  stated  that  the  defendants 
had  presented  a  petition  to  the  House  of  Commons  for  leave  to  bring  in  a 
bill  for  draining  certain  slob  or  waste  lands  in  Ireland,  the  introduction  of 
which  bill  was  opposed  by  the  plaintiffs,  and  also  by  A. ;  and  that  by  a 
certain  agreement  made  *'  between  B.  on  behalf  of  the  plaintiffs,  of  the  first 
part,  C.  on  behalf  of  A.  of  the  second  part,  and  the  defendants  of  the  third 
part,  it  was  agreed  that  the  plaintiffs  and  A.  should  withdraw  all  opposition 
to  the  bill ;  that  the  clauses  therein  should  bo  settled  by  the  solicitors  of  the 
parties,  in  order  that  the  bUl  might  be  as  perfect  and  beneficial  as  it  could  be 
made;  that  the  plaintiffs  and  A.  shoiild  use  all  reasonable  means  and 
endeavours  to  promote  the  progress  of  the  bill ;  that  part  of  the  slob  should 
be  allotted  to  the  plaintiffs,  and  part  to  A. ;  that  the  defendants  would,  on 
the  passing  of  the  Act,  pay  the  plaintiffs  1,000/. ;  and  that  the  defendants 
would  pay  all  costs  of  obtaining  the  Act ;  that  by  a  memorandum  indorsed 
upon  the  agreement,  with  the  consent  of  all  parties,  and  signed  by  D.  as 
agent  to  the  defendants,  it  was  declared  that  the  plaintiffs  and  A.  were 

(1)  2  &  3  Vict.  c.  47.     See  sect.  54,  div.  14. 


VOL.  Lxiu.j     1848.    C.  P.     5  MAN.  &  G.  131—132. 


243 


severally  and  jointly  bound ;  that  the  1,000/.  was  to  bo  paid  to  the  plaintiffs 
for  expenses  incurred  by  them,  in  a  survey  and  for  plans,  &c.  of  which  the 
defendants  were  to  have  the  benefit ;  but  that  the  plans,  &c.  were  to  be 
returned  to  the  plaintiffs  if  the  1,000/.  were  not  paid.  The  declaration  then 
stated,  that  in  consideration  of  the  agreement  and  memorandum,  and  of  the 
premises,  and  that  the  plaintiffs  would  perform  all  things  in  the  said  agree- 
ment, 4&c.,  on  their  part,  the  defendants  promised  to  perform  all  things 
therein  on  their  part,  so  far  as  concerned  the  interest  of  the  plaintiffs ;  that 
the  plaintiffs  delivered  the  plans,  &c. ;  that  they  withdrew  all  opposition  to 
the  bill ;  that  A.  did  the  same,  &c.,  whereof  the  defendants  had  notice.' 
Held,  that  it  might  be  inferred  that  the  conti*act  was  not  under  seal. 
Held  also,  that  it  was  not  such  a  contract  as  would  fall  within  the 
exceptions  to  the  general  rule  requiring  corporate  contracts  to  be  by  deed. 
But 

Held  also,  that  the  contract  having  been  executed  on  the  part  of  the  corpora- 
tion, and  the  defendants  having  received  the  full  consideration,  the  latter 
were  bound  by  the  contract,  and  the  plaintiffs  were  entitled  to  sue  thereon  (1). 
SemhU,  that  if  the  contract  had  remained  executory,  the  fact  of  the 
corporation  having  put  it  in  suit  would  have  amounted  to  an  admission  on 
record  of  their  liability  under  it,  so  as  to  estop  them  from  disputing 
liability  in  a  cross  action  (2). 

Sem^e  also,  that  up  to  the  time  of  the  corporation  adopting  the  contract 
by  performing  the  condition  on  their  part,  there  was  a  want  of  mutuality, 
as  tiiey  could  not  be  compelled  to  perform  the  contract ;  and  consequently 
that  the  defendants  during  that  interval  had  the  power  to  retract. 

Held,  that,  the  interest  of  the  plaintiffs  and  of  A.  being  several,  the  latter 
was  properly  omitted  to  be  made  a  co-plaintiff. 

Held  also,  that  the  agreement  declared  upon  was  not  illegal  as  being  an 
agreement  against  public  policy. 

Held  also,  that  a  plea— that  the  bill  was  not  as  perfect  and  beneficial  as 
it  might  have  been  made,  was  no  answer  to  the  action. 

Held  also,  that  the  using  by  the  plaintiffs  of  all  reasonable  means  and 
endeavours  to  procure  the  bill  to  pass,  was  not  a  condition  precedent,  and 
therefore  that  a  plea  traversing  that  averment  was  bad. 

Held  also,  that  a  plea  stating  that  the  plaintiffs  had  presented  a  petition 
to  the  House  of  Lords  against  the  preamble  of  the  bill  was  bad,  as 
amounting  at  least  to  an  argumentative  traverse  of  one  of  the  two  aver- 
ments,— that  the  plaintiffs  withdrew  their  opposition,  and  that  they  used  all 
reasonable  means  to  promote  the  bill. 

bembU,  that  a  plea  directly  traversing  the  averment,  that  the  plaintiffs 
withdrew  their  opposition,  was  good. 


Assumpsit.  The  first  count  of 
and  at  the  time  of  the  making 
agreement  thereinafter  *in  that 
petition  had  been  presented  to 

(1)  Approved  on  this  point  in  Aus- 
tnUiau  Royal  Mail  Steam  Navigation 
Co.  V.  Marzdti  (1855)  11  Ex.  235,  24 
L.  J.  Ex.  243,  and  South  of  Ireland 
CoUiery  Co.  v.  Waddle  (1868)  L.  K.  3 
C.  P.  463,  473,  37  L.  J.  C.  P.  211 ; 
(affd.  L.  R.  4  C.  P.  617,  3$  L.  J.  C.  P. 
338).— A.  C. 


Thk  Fish- 

MONOEBS' 

Company 

V. 

Robertson. 


the  declaration  stated,  that  before 
and  entering  into  the  articles  of 
count  mentioned  and  set  forth,  a 
the  House  of  Commons,  and  was 

(2)  See  the  dictum  of  Tindal,  Ch.  J., 
at  p.  272,  post,  which,  however,  was 
disapproved  in  Copper  Miners'  Co.  v. 
Fox  (1851)  16  a  B.  237,  20  L.  J. 
U.  B.  174,  and  Mayor  of  Kidderminster 
V.  Hardwick  (1873)  L.  E.  9  Ex.  13,  21, 
43  L.  J.  Ex.  9.— A.  0. 

16—2 


[  •132  ] 
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The  Fish- 
mongers' 
Company 

T, 
ROBBBTSOK. 


then  pending,  at  the  instance  and  on  behalf  of  the  defendants,  that 
is  to  say,  for  leave  to  bring  into  the  said  House  of  Commons  a  bill 
for  draining,  embanking  and  reclaiming  certain  slob  or  waste  lands 
in  Lough  Swilly  and  Lough  Foyle,  in  the  counties  of  Donegal  and 
Londonderry,  in  Ireland ;  that  the  plaintiffs,  before  and  until  and 
at  the  time  of  making  of  the  said  articles  of  agreement  therein- 
after next  mentioned,  had  opposed,  and  were  then  opposing,  and 
objected  to,  the  bringing  in  and  passing  of  such  bill :  that  one 
Bobert  Ogilby  at  those  times  also  objected  to,  and  opposed,  the 
introduction  of  the  same  bill,  separately  and  apart  from  the  plain- 
tiffs, nnd  on  his  own  behalf :  [the  count  then  stated  an  agreement 
dated  the  17th  March,  1838,  made  between  J.  D.  Towse,  on  behalf 
of  the  plaintiffs,  of  the  first  part,  T.  G.  Kensit,  on  behalf  of  the  said 
Bobert  Ogilby,  of  the  second  part,  and  the  defendants,  of  the  third 
part,  by  which  it  was  agreed : 

1.  That  the  plaintiffs  and  Bobert  Ogilby  should  withdraw  their 
opposition  to  the  further  progress  of  the  bill. 

2.  That  before  any  proceedings  should  take  place  thereupon  in 
committee,  the  clauses  of  the  bill  should  be  settled  between  the 
solicitors  of  the  parties,  *^  to  the  intent  and  with  the  object  that  the 
said  bill  might  be  as  perfect  and  beneficial  for  the  interests  of  all 
the  parties  in  the  said  slob  or  waste  land  as  it  could  be  made,"  and 
that  ''if  in  framing  and  perfecting  the  said  bill  any  difference  or 
dispute  should  arise  between  the  parties,  or  any  of  them,  in  regard 
to  any  clause,  matter,  or  thing  which  any  of  the  said  parties  might 
desire  to  insert  or  have  omitted  in  the  said  bill,  such  difference  or 
dispute  should  be  forthwith  referred  to  P.  B.  Brodie,  Esq.,  of  Lin- 
coln's Inn  Fields,  for  his  opinion  and  determination,  which  should 
be  final  and  conclusive  on  the  said  parties." 

3.  That  the  plaintiffs  and  Bobert  Ogilby  should,  by  petition  or 
otherwise,  at  the  expense  of  the  defendants,  use  all  reasonable 
means  and  endeavours  to  promote  the  progress  of  the  bill  and  to 
procure  an  Act  of  Parliament  to  pass  thereupon. 

4.  That  certain  portions  of  the  said  slob  or  waste  land  opposite 
to  the  plaintiffs'  estate  and  the  lands  of  Bobert  Ogilby  should  be 
allotted  to  the  plaintiffs  and  Bobert  Ogilby  respectively,  and  should 
be  absolutely  reserved  to  them  in  the  Act,  ''free  and  indemnified 
of  and  from  and  against  all  costs,  charges,  and  expenses  attending 
the  embanking,  draining,  and  reclaiming  of  the  said  slob  or  waste 
land,  or  any  other  charge,  stipulation,  or  condition  whatsoever." 

5.  That  the  defendants  would,  on  the  passing  of  the  Act,  pay  to 
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the  plaintiflfs  the  sum  of  1,(X)0Z.,  and  would  also  pay  the  costs  and 
expenses  of  obtaining  the  Act. 

6.  That  the  allotments  to  the  plaintiffs  and  Robert  Ogilby  should 
be  taken  by  them  in  full  discharge  of  all  rights  and  claims  by  them- 
selves or  their  tenants  in  respect  of  the  said  slob  or  waste  land,  and 
that  the  plaintiffs  and  Robert  Ogilby  would  respectively  indemnify 
the  defendants  against  claims  by  their  tenants  in  respect  of  the 
said  slob  or  waste  land. 

The  count  then  stated  a  memorandum,  also  dated  the  17th 
March,  1838,  and  indorsed  on  the  agreement,  **  by  and  with  the 
consent  and  approbation  of  all  the  said  parties,"  and  signed  by 
J.  M.  Pearce,  the  defendants'  solicitor,  by  which  it  was  declared : 

1.  That  the  obligations  of  the  plaintiffs  and  Robert  Ogilby  under 
the  agreement  were  several  and  not  joint. 

2.  That  the  sum  of  1,0002.  above  mentioned  was  payable  in 
respect  of  costs  and  expenses  incurred  by  the  plaintiffs  in  a  survey 
made  by  one  M*Neil,  and  for  his  plans  and  valuations  which  the 
plaintiffs  were  to  have  the  benefit  of,  but  that  these  plans  and 
valuations  were  to  be  returned  to  the  plaintiffs  if  the  said  sum  of 
1,000/.  was  not  duly  paid. 

3.  That  the  agreement  for  withdrawing  the  opposition  to  the  bill 
and  supporting  the  same  should  only  remain  in  force  for  the  then 
present  Session  of  Parliament,  1837 — 1838. 

The  count  then  alleged : 

1.  The  delivery  of  the  survey,  plans  and  valuations  to  the 
defendants. 

2.  The  withdrawal  of  their  opposition  to  the  bill  by  the  plaintiffs 
and  Robert  Ogilby. 

3.  That  the  bill  was  introduced  in  the  House  of  Commons  on  the 
26th  March,  1838,  and  that  before  any  proceedings  took  place  in 
committee  the  clauses  were  discussed,  and  after  certain  matters 
in  difference  had  been  referred  to  and  determined  by  Brodie, 
the  clauses  of  the  bill  as  settled  by  Brodie,  including  certain 
clauses  dealing  with  the  allotment  of  the  slob  or  waste  land, 
were  finally  agreed  upon  between  the  plaintiffs,  Robert  Ogilby 
and  the  defendants. 

4.  That  the  plaintiffs,  by  petition  and  otherwise,  did  endeavour 
to  promote  the  progress  of  the  bill  and  to  procure  an  Act  of  Parlia- 
ment to  pass  thereupon,  at  a  cost  of  1,200{.,  incurred  at  the  request 
of  the  defendants. 

6.  That  on  the  27th  June,  1838,  the  bill  was  passed  with  divers 
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the  House  of  Lords,  and  whilst  the  said  bill  was  in  and  was  passing 
through  the  House  of  Lords,  to  wit,  on  the  18th  of  June,  18S8,  did 
present  a  petition  to  the  House  of  Lords,  and  did  thereby  petition 
the  said  House  of  Lords,  against  the  preamble  of  the  said  bill, 
and  against  the  passing  of  the  said  bill,  contrary  to  the  form 
and  effect  of  the  said  articles  of  agreement  and  memorandum. 
Verification, 

The  defendant  Booth  pleaded,  secondly,  as  to  the  first  count, 
that  the  plaintiffs,  at  the  time  of  the  making  of  the  articles  of 
agreement  and  also  of  the  memorandum  in  the  first  count  men- 
tioned, were  and  from  thence  have  been  and  still  were  a  corporation 
aggregate,  and  which  corporation  aggregate  was  then  and  still  was 
called  and  known  by  the  name  of  "  The  Wardens  and  Commonalty 
of  the  Mistery  of  Fishmongers  of  the  City  of  London ;  "  that  the 
articles  of  agreement  and  memorandum  and  each  of  them  were 
made  concerning  certain  estates  and  interests  in  lands  and  tene- 
ments, and  that  the  same  articles  and  memorandum  did  not,  nor 
did  either  of  them,  relate  to  or  concern  any  trade  or  merchandise 
whatsoever ;  *that  the  articles  of  agreement  and  memorandum 
were  not,  nor  were  either  of  them,  made  or  entered  into  by  the 
plaintiffs  by  or  under  the  common  seal  of  the  plaintiffs  (so  being 
such  corporation  as  aforesaid) ;  and  the  articles  and  memorandum 
were  not,  nor  were  either  of  them,  made  or  entered  into  by  any 
person  for  that  purpose  duly  authorised  by  any  instrument  in 
writing  under  the  common  seal  of  the  plaintiffs  so  being  such 
corporation  as  aforesaid.    Verification. 

The  second,  third,  fourth  and  fifth  pleas,  pleaded  by  the  defen- 
dant Booth,  were  in  substance  the  same  as  thbse  pleaded  by  the 
defendant  Eobertson. 

The  defendant  Staines  pleaded  fourthly,  to  the  whole  of  the  first 
count,  a  plea  similar  to  the  fourth  plea  of  the  defendant  Bobertson. 
Fifthly,  to  the  first  count ;  that  the  plaintiffs  did  not  withdraw 
all  opposition  to  the  progress  of  the  said  bill  in  that  count  men- 
tioned, according  to  the  true  intent  and  meaning  of  the  said  articles 
of  agreement  and  memorandum,  modo  et  found:  concluding  to 
the  country. 

Eeplication  to  the  second  plea  of  the  defendant  Robertson.  The 
plaintiffs,  not  denying  the  matters  stated  in  the  said  second  plea,  for 
replication,  nevertheless,  said,  that,  before  and  at  the  times  of  the 
making  and  entering  into  the  said  articles  of  agreement  and  memo- 
randum respectively  in  the  said  first  count  mentioned,  and  which 
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on  the  faith  of  the  defendants'  said  promise  were  so  act^ed  upon  and     The  Fish- 

performed  by  the  plaintiffs  on  their  part  as  therein  also  mentioned,     company 

the  said  J.  D.  T.  had  been  and  was  the  attorney  and  solicitor  of   robkbtson 

the  plaintiffs,  and  had  been  and  was   employed   by   them,  the 

plaintiffs,  as  such  solicitor  and  as  the  agent  for  them,  and  on 

their  behalf,  in  and  about  the  conduct  and  management  of  the 

*said  opposition  of  the  plaintiffs  to  the  bringing  in  and  passing  of       [  *151  ] 

the  said  bill  in  the  first  count  first  above  mentioned  and  referred  to, 

and  the  supporting  the  said  claims  of  the  plaintiffs  to,  in,  over  and 

upon  the  said  slob  or  waste  land  in  the  said  articles  of  agreement 

mentioned,  and  also  in  and  about  the  making  and  entering  into  the 

said  articles  of  agreement  and  memorandum  respectively  ;  and  that 

the  said  articles  of  agreement  and  memorandum  were  respectively 

made  and  entered  into  and  consented  to  and  approved  of,  as  in  the 

said  first  count  mentioned,  by  the  said  J.  D.  T.,  as  such  solicitor 

and  agent  as  aforesaid,  for  and  on  behalf  of  the  plaintiffs,  and  in 

the  course  and  performance  of  his  the  said  J.  D.  T.'s  employment 

and  duty  as  such  solicitor  and  agent  as  aforesaid,  and  by  and  with 

the  authority,  consent  and  approbation  of  the  plaintiffs,  and  of 

which  the  defendants,  at  the  respective  times  of  the  making  and 

entering  into  the  said  articles  of  agreement   and   memorandum 

respectively,  had  notice.     Verification. 

[Special  demurrers  to  the  third,  fourth  and  fifth  pleas  of  the 
defendants  Robertson  and  Booth,  and  to  the  fourth  and  fifth  pleas 
of  the  defendant  Staines.] 

Rejoinder  by  the  defendant  Robertson  to  the  replication  to  his  [  ^^^  ] 
second  plea,  that  the  plaintiffs,  before  and  at  the  several  times  of 
the  making  and  entering  into  the  said  articles  of  agreement  and 
memorandum  respectively  in  the  said  replication  and  first  count 
mentioned,  were  and  still  are  a  corporation  aggregate,  and  which 
same  corporation  was  before  and  at  the  several  times  and  still  is 
called  and  known  by  the  name  of  the  Wardens  and  Commonalty 
of  the  Mistery  of  Fishmongers  of  the  City  of  London ;  that  the  said 
bill  in  the  said  replication  and  first  count  respectively  mentioned, 
and  the  said  opposition  to  the  bringing  in  and  passing  of  the  same 
bill  in  the  replication  and  first  count  respectively  mentioned,  and 
also  the  said  claims  of  the  plaintiffs,  and  the  said  articles  of  agree- 
ment and  memorandum  also  in  the  said  replication  and  first  count 
respectively  mentioned,  severally  *and  respectively  solely  related  to  [  *166  ] 
and  concerned  certain  estates  and  interests  in  lands  and  tenements, 
and  did  not  nor  did  any  or  either  of  them  relate  to  or  concern  any 
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trade  or  merchandise  whatsoever ;  that  before  and  at  the  said  several 
times  of  the  making  and  entering  into  the  said  articles  of  agree- 
ment in  the  said  replication  and  first  count  respectively  mentioned, 
the  said  plaintiffs  by  parol  only,  and  without  and  not  by  any  instru- 
ment in  writing  under  the  common  seal  of  the  plaintiffs,  or  otherwise 
howsoever,  appointed  and  employed  the  said  J.  D.  T.  as,  and  to  be, 
the  attorney  and  solicitor  and  agent  of  them  the  plaintiffs,  for  them 
and  in  their  behalf  in  and  about  the  conduct  and  management  of 
the  said  opposition  of  the  plaintiffs  and  the  supporting  of  the  said 
claims,  and  also  in  and  about  the  making  and  entering  into  the 
said  articles  of  agreement  and  memorandum  respectively  ;  that  the 
said  J.  D.  T.,  by  virtue  of  such  parol  appointment  and  employment 
of  him  the  J.  D.  T.  as  aforesaid,  and  not  otherwise,  was  so  employed 
by  them,  the  plaintiffs,  as  such  solicitor  and  agent  for  them  and  on 
their  behalf,  in  and  about  the  conduct  and  management  of  the  said 
opposition  of  the  plaintiffs  to  the  bringing  in  and  passing  of  the 
said  bill,  and  the  supporting  the  said  claims,  and  also  in  and  about 
the  making  and  entering  into  the  said  articles  of  agreement  and 
memorandum  respectively,  as  in  the  said  replication  mentioned; 
that  the  said  J.  D.  T.,  by  parol  only,  and  without  and  not  by  any 
instrument  in  writing  under  the  common  seal  of  the  plaintiffs,  or 
under  the  seal  of  the  said  J.  D.  T.,  made  and  entered  into  and 
consented  to  and  approved  of  the  said  articles  of  agreement  and 
memorandum  respectively  ;  that  the  said  articles  of  agreement  and 
memorandum  were  respectively  made  and  entered  into,  and  con- 
sented to  and  approved  of,  by  the  said  J.  D.  T.,  as  such  solicitor 
and  agent,  for  and  on  behalf  of  the  plaintiffs,  and  in  the  ^course 
and  performance  of  his  the  said  J.  D.  T.'s  employment  and  duty 
as  such  solicitor  and  agent,  as  in  the  said  replication  mentioned, 
by  virtue  of  the  said  J.  D.  T.  so,  by  parol,  and  without  and  not  by 
any  such  instrument  in  writing  under  the  common  seal  of  the 
plaintiffs,  or  under  the  seal  of  the  said  J.  D.  T.  as  aforesaid, 
making  and  entering  into,  and  consenting  to,  and  approving  of, 
the  said  articles  of  agreement  and  memorandum  respectively,  and 
under  and  by  virtue  and  in  pursuance  of  the  said  parol  appointment 
and  employment  of  him  the  said  J.  D.  T.  as  aforesaid,  and  not 
otherwise,  he  the  said  J.  D,  T.  having  been  so  appointed  and 
employed  by  parol  only,  and  without,  and  not  by,  any  instrument 
in  writing  under  the  common  seal  of  the  plaintiffs  as  aforesaid; 
that  the  plaintiffs  by  parol  only,  and  without  and  not  by  any  instru- 
ment in  writing  under  the  common  seal  of  the  plaintiffs,  or  otherwise 
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howsoever,  did  authorise,  and  did  consent  to,  and  did  approve  of  the 
said  J.  D.  T.  as  such  solicitor  and  agent  (so  appointed  and  employed 
by  parol,  and  not  otherwise,  as  aforesaid),  for  and  on  behalf  of  the 
plaintiffs,  and  in  the  course  and  performance  of  his,  the  said  J.  D.T.'s, 
employment  and  duty,  as  such  solicitor  and  agent  (so  appointed, 
&4s.)f  making  and  entering  into,  and  consenting  to,  and  approving 
of  the  said  articles  of  agreement  and  memorandum  respectively,  in 
manner  aforesaid ;  that  the  said  articles  of  agreement  and  memo- 
randam  were  respectively  made  and  entered  into,  and  consented  to, 
and  approved  of,  by  the  said  J.  D.  T.  as  such  solicitor  and  agent 
(so  appointed,  &c.)>  for  and  on  behalf  of  the  plaintiffs,  and  in  the 
course  and  performance  of  his,  the  said  J.  D.  T.'s,  employment  and 
duty  as  such  solicitor  and  agent  (so  appointed,  &c.),  by  and  with 
the  authority,  consent  and  approbation  of  the  plaintiffs,  as  in  the 
said  replication  and  therein-before  mentioned  *and  alleged,  under 
and  by  virtue  of  the  plaintiffs  so  by  parol  only,  and  without  and  not 
by  any  writing  under  the  common  seal  of  the  plaintiffs  or  other- 
wise, howsoever,  authorising  and  consenting  to,  and  approving  of, 
the  said  J.  D.  T.,  as  such  solicitor  and  agent,  (so  appointed,  &c.)> 
for  and  on  behalf  of  the  plaintiffs,  and  in  the  course  and  perform- 
ance of  his,  the  said  J.  D.  T.'s  employment  and  duty  as  such 
solicitor  and  agent  (so  appointed,  &c.),  so  making  and  entering 
into,  and  consenting  to,  and  approving  of,  the  said  articles  of 
agreement  and  memorandum  respectively,  by  parol  only,  and 
without,  and  not  by,  any  instrument  under  the  said  common 
seal  of  the  said  plaintiffs,  or  under  the  seal  of  the  said  J.  D.  T. 
as  therein-before  mentioned ;  without  this,  that  the  said  articles 
of  agreement  and  memorandum  were  respectively  made  and  entered 
into,  and  consented  to,  and  approved  of,  as  in  the  said  replication 
and  first  count  respectively  mentioned  and  alleged,  by  the  said 
J.  D.  T.,  as  such  solicitor  and  agent  as  in  the  same  replication 
mentioned  and  alleged,  for  and  on  behalf  of  the  plaintiffs,  and  in 
the  course  of  his,  the  said  J.  D.  T.'s,  employment  and  duty  as  such 
solicitor  and  agent  as  aforesaid,  and  by  and  with  the  authority, 
consent  and  approbation  of  the  plaintiffs,  mode  et  fm-md: 
concluding  to  the  country. 

The  defendant  Booth  rejoined,  that  the  articles  of  agreement  and 
memorandum  in  the  first  count  mentioned,  were  not,  nor  were 
either  of  them  made  or  entered  into,  or  consented  to,  or  approved 
of,  as  in  the  replication  and  first  count  mentioned  by  the  said 
J,  D.  T.  as  the  attorney,  solicitor,  or  agent  of  the  plaintiffs  by  any 
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instruments  in  writing  under  their  common  seal,  or  under  the 
seal  of  the  said  J.  D.  T.  by  or  with  any  authority,  consent  or 
approbation  of  *the  plaintiffs  in  writing  under  their  common  seal. 
Verification. 

[Special  demurrer  to  the  rejoinder  of  the  defendant  Robertson  ; 
assigning  for  causes,  inter  alia,  certain  formal  defects  in  the 
rejoinder,  whereby  the  plaintiffs  were  precluded  from  relying  upon 
the  subsequent  ratification  imder  seal  of  the  agreement  and  memo- 
randum which  is  pleaded  by  them  in  their  surrejoinder  to  the 
rejoinder  of  the  defendant  Booth.] 

Surrejoinder  to  the  rejoinder  of  the  defendant  Booth  :  that,  after 
the  said  articles  of  agreement  and  memorandum  in  the  first  count 
mentioned  were  respectively  made  and  entered  into,  and  consented 
to,  and  approved  of,  as  in  that  count  and  also  in  the  last-mentioned 
replication  mentioned,  and  after  the  same  had  been  so  acted  upon 
and  performed  by  the  plaintiffs  upon  the  faith  of  the  defendants' 
said  promise,  as  in  the  first  count  also  mentioned,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  9th  of  May,  1839,  by  a 
certain  deed-poll  under  the  common  seal  of  the  plaintiffs,  as  and 
being  such  corporation  aggregate  as  aforesaid,  then  made  and 
executed  by  the  plaintiffs,  and  which  deed-poll  the  plaintiffs  did 
recognise  and  adopt,  ratify  and  confirm  the  said  articles  of  agree- 
ment and  memorandum ;  and  of  which  the  defendants  thereupon 
afterwards,  and  before  the  commencement  of  the  suit,  to  wit, 
on  the  day  and  year  last  aforesaid,  had  notice.  Verification,  and 
profert. 

Rebutter ;  setting  out  upon  ayer  the  deed-poll  mentioned  in 
the  surrejoinder.  (Which  deed-poll,  reciting  the  agreement  and 
memorandum  declared  on,  witnessed  that  the  said  Wardens  and 
Commonalty  of  the  Mistery  of  Fishmongers  of  the  City  of  London 
did  thereby  recognise  and  adopt  the  said  articles  of  agreement,  and 
the  indorsement  thereon,  and  all  and  every  the  acts  done  and  per- 
formed, as  well  by  the  said  J.  D.  T.,  as  by  the  Irish-estate  com- 
mittee of  the  said  Company  in  pursuance  thereof,  and  did  thereby 
ratify  and  confirm  the  said  agreement  and  indorsement,  and  all 
such  acts  as  aforesaid,  and  did  thereby  testify  and  declare  that 
such  agreement  was  entered  into,  and  that  such  acts  were  done  and 
performed,  by  the  said  J.  D.  T.,  and  by  the  said  Irish-estate  com- 
mittee, not  on  his  or  their  own  behalf,  but  as  the  agent  or  agents  of 
and  for,  or  on  behalf  of,  them,  the  said  Company ;  as  witness  their 
common  seal  thereto  affixed,  &c.)    Averment :   that  the  deed-poll 
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mentioned  ^in  the  surrejoinder  was  made  under  the  common 
seal  of  the  plaintiffs  long  after  the  articles  of  agreement  and 
memorandum  in  the  first  count  mentioned  had  been  and  were 
respectively  made  and  entered  into  and  consented  to  and  approved 
of,  as  in  that  count  mentioned,  and  long  after  the  making  of  the 
supposed  promise  in  the  first  count  mentioned,  and  long  after  the 
respective  times  of  the  committing  of  the  several  breaches  of 
promise  respectively  in  that  coimt  mentioned,  and  long  after 
the  respective  times  of  the  accruing  of  the  supposed  causes  of 
action  in  that  count  mentioned,  to  wit,  on  the  9th  day  of  May, 
1839.     Verification. 

Special  demurrer.     *     *     * 

The  case  was  argued  in  last  Trinity  Term  (May  25th,  27th,  and 
June  1st)  by 

Clmnnell,  Serjt.  (with  whom  was  Bovill)  for  the  plaintiffs : 

The  first  point  intended  to  be  raised  by  the  defendants  is  that  the 
plaintiffs,  being  a  corporation  aggregate,  cannot  sue  upon  a  contract 
made  by  them  which  is  not  under  their  common  seal ;  or,  if  the 
contract  were  made  by  their  agent,  that  his  appointment  must  not 
be  shown  to  be  under  seal.  Assuming  these  to  be  correct,  as 
general  propositions,  the  question  then  is  whether  it  is  necessary  to 
show  that  the  contract  in  this  case  was  executed  by  the  corporation 
at  all,  inasmuch  as  they  have  acted  upon  it,  and  have  further 
ratified  it,  by  now  suing  upon  it. 

The  corporation  having  performed  the  agreement  on  their  part, 
may  enforce  it  against  the  defendants.  It  is  not  always  necessary 
that  a  contract  should  be  signed  by  both  parties ;  a  party  who  has  not 
signed  may,  in  cases  where  there  is  a  good  consideration,  recover 
against  the  party  who  has :  Bowen  v.  Moiris  (i),  Laythoaiy  v. 
Bryant  (2),  Kennaway  v.  Trekavan  (3).  In  the  last  case  Parke,  J. 
observes :  "  There  are  a  great  number  of  cases  of  contracts  not 
binding  on  both  sides  at  the  time  when  made,  and  in  which  the  whole 
duty  to  be  performed  rests  with  one  of  the  contracting  parties  "  (4). 
In  the  present  case  it  appears  on  the  face  of  the  declaration  that  the 
plaintiffs  have  performed  their  part  of  the  contract,  and  that 
the  defendants  have  had  the  benefit  thereof ;  the  contract  therefore 

(1)  26  E.  E.  618,  n,  (2  Taunt.  374).  former  branch  of  this  sentence  appear 

(2)  42  B.  E.  709  (2  Biug.  N.  C.  735  ;  to  be  imperfect  synallagmatic  cou- 
3  Soott,  238).  tracts,   those  in  the    second,  perfect 

(3)  52  R.  R.  80S  (5  M.  &  W.  498).  unilateral  contracts. 

(4)  The    cases    mentioned    in     the 
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is  binding  on  the  latter,  and  no  objection  for  want  of  matuality 
can  arise. 

The  recognition  and  adoption  of  the  contract  by  the  corporation 
are  equivalent  to  a  ratification,  or  to  an  original  contract,  under 
seal.  [He  cited  De  Grave  v.  The  Mayor  and  Corporation  of  Mon- 
vvouth  (i),  Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Company  (2), 
Roe  d.  The  Dean  and  Chapter  of  Rochester  v.  Pierce  (3),  MarsliaU  v. 
llie  Mayar,  d'c,  of  Queenborough{4),  Edwards  v.  The  Grand 
Junction  Railway  Company  (5),  Whitehead  v.  Taylor  (6),  Robinson  v. 
Gkadow  (7),  Maclean  v.  Dunji  (8),  Yarhorongh  v.  The  Bank  of  Eng- 
land (9),  and  Smith  v.  The  Birmingham  and  Staffordshire  Gas  Light 
Company  (lo).] 

In  the  present  case  it  appears,  on  the  face  of  the  declaration, 
*that  Towse  was  the  agent  to  the  plaintiffs ;  for  it  is  stated  that  the 
agreement  was  executed  by  him  *'  for  and  on  behalf  of  the  plaintiffs.'* 
The  second  plea  sets  up  the  defence  that  the  agreement  was  not 
made  under  the  corporate  seal  or  by  any  person  authorised  under 
seal ;  the  replication  is,  that  Towse  was  the  solicitor  and  agent  for 
the  corporation  employed  by  them  as  such  agent  in  the  conduct  and 
management  of  the  bill  in  Parliament,  and  the  agreement  was 
entered  into  by  him,  as  such  solicitor  and  agent,  on  behalf  of  the 
corporation  in  the  usual  course  of  his  employment.  The  rejoinder 
states  that  the  appointment  of  Towse  was  by  parol  only,  and  not 
by  an  instrument  under  the  corporate  seal.  The  replication  states 
the  employment  of  Towse  as  agent  to  the  Company,  and  the  making 
of  the  agreement  by  him,  as  such  agent,  more  fully  than  the 
declaration.  All  the  facts  of  adoption  that  are  mentioned  in  the 
declaration  are  drawn  down  to  the  replication  which  sets  up  addi- 
tional matter,  namely,  that  the  agreement  was  entered  into  by  the 
solicitor  to  the  corporation  in  the  course  of  his  duty.  The  cases  as 
to  subsequent  ratification,  therefore,  are  applicable  to  the  considera- 
tion of  the  replication.  Upon  this  state  of  the  record  the  defendant 
Eobertson  can  only  take  such  objections  to  the  replication  as  would 
be  admissible  on  general  demurrer.     And  on  general  demurrer  the 


(1)  4  Car.  &  P.  111. 

(2)  43  11.  R.  626  (6  Ad.  &  El.  829 ;  2 
N.  &  P.  283). 

(3)  11  R.  li.  673  (2  Camp.  96). 

(4)  24  R.  R.  220  (1  Sim.  &  St.  520). 

(5)  43  R.  R.  265(1  My.  &Cr.  650). 

(6)  50  R.  R.  3S5  (10  Ad.  &  El.  210 ; 
2  P.  &  D.  367). 


(7)  42  R.  R.  568  (2  Ring.  N.  C.  156 ; 
2  Scott,  250). 

(8)  29  R.  R.  714  (4  Ring.   722 ;    1 
Moo.  &  P.  761). 

(9)  14  R.  R.  272  (16  East,  6). 

(10)  40  R.  R.  358  (1  Ad.  &  El.  526;  3 
N.  &  M.  771). 
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replication  would  be  good;  as  it  must  be  taken  that  either  the 
agreement  itself,  or  the  appointment  of  the  agent,  was  under  seal, 
if  that  be  necessary  to  give  validity  to  the  agreement.  In  T]ie  Dean 
and  Chapter  of  Windsor  v.  Gorcr  (i),  to  debt  for  the  rent  of  tithes, 
the  defendant  pleaded  that  he  assigned  the  premises  to  one  J.  B., 
and  that  the  plaintiffs  had  notice  of  the  assignment,  and  received 
rent  from  J.  B.  as  their  tenant ;  *it  was  objected  on  the  part  of  the 
plaintiffs  that  the  plea  was  bad  for  not  showing  that  such  accept- 
ance was  by  deed  under  the  common  seal.  ''  But  to  this  it  was 
answered  that  if  a  deed  be  necessary,  it  is  implied  in  the  plea ;  for 
an  acceptance  being  pleaded,  every  thing  that  makes  it  to  be  a  good 
acceptance  is  implied,  for  otherwise  it  is  no  acceptance  at  all." 
And  several  cases  are  there  cited  to  the  same  effect,  and  others  are 
collected  in  a  note  by  Serjt.  Williams  (2).  So,  in  TUson  v.  The 
Warwick  Gas  Light  Company  (3),  which  was  an  action  of  debt  for 
work  and  labour  against  an  incorporated  Company,  Baylet,  J. 
said :  **  I  think,  that  if  a  deed  were  necessary,  we  are  justified, 
upon  general  demurrer,  in  presuming  that  there  was  such  deed,  and 
(in  saying)  that  the  neglect  to  set  out  the  deed  is  mere  matter  of 
form ;  "  and  Holboyb,  J.  expressed  himself  to  the  same  purport. 

The  first  point  in  this  case  is  the  same  as  that  in  Arnold  v.  The 
Mayor  of  Poole  (4) ;  and  the  cases  there  cited  are  authorities  for  the 
plaintiffs  here  ;  especially  Beverley  v.  The  Lincoln  Gas  Light  Com- 
pany (5),  Church  V.  The  Lnperial  Gas  Light  and  Coke  Company  (6),  The 
Mayor ^  <Ct.,  of  Ludlow  v.  Charlton  (7),  The  Mayor,  dc,  of  Stafford 
V.  TiU  (8),  and  The  Southwark  Bridge  Company  v.  Sills  (9).  These 
cases  establish  that,  in  reference  to  actions  by  or  against  corpora- 
tions, there  is  no  difference  betweeii  assumpsit  and  debt,  or  between 
contracts  executory  and  executed.  It  may  be  objected  that  this 
rule  is  applicable  only  to  trading  Companies  established  under  Acts 
of  Parliament ;  but  that  observation  will  not  *apply  to  the  cases  of 
The  Mayor  of  Stafford  v.  Till  and  The  Dean  and  Chapter  of 
Rochester  v.  Pierce  (10). 

He  then  proceeded  to  argue  that  the  rejoinder  to  the  replication 
io  the  second  plea  by  Bobertson  was  bad,  as  being  an  informal 

(1)  2  Wm«.  Saund.  302. 

(2)  1  AVms.  Saund.  305  a,  fi.  (13). 

(3)  28  E.  B.  529  (4  B.  &  0.  962 ;   7 
DowL  &  Ey.  376). 

(4)  61  E.  E.  604  (4  Man.  &  G.  860). 

(5)  45  E.  E.  626  (6  Ad.  &  El.  829;  2 
N.  &  P.  283). 

(^6)  45  E.  E.  638  (6  Ad.  &  £1. 846;  3 


N.  &  P.  35). 

(7)  55  E.  E.  794  (6  M.  &  W.  815). 

(8)  29  R  E.  511   (4  Bing.    75;    12 
Moore,  260). 

(9)  2  Car.  &  P.  371. 

(10)  11  E.  E.  673  (1  Camp.  466;   2 
Camp.  96). 
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special  traverse  of  the  allegation  that  the  contract,  or  the  appoint- 
ment of  the  agent,  was  under  seal.  (The  argument  upon  this  point 
is  not  reported,  as  the  judgment  of  the  Court  proceeded  upon  other 
grounds.  The  learned  Serjeant  cited  Stephen  on  Pleading  (i)  and 
Pearson  v.  Rogers  (2).) 

The  third  plea  is  pleaded  to  all  the  breaches  in  the  first  count ; 
and,  unless  it  is  an  answer  to  each  of  the  three  breaches  there  set 
out,  it  is  bad:  Gray  v.  Pindar  (s).  It  is  clearly  no  answer  to  the 
third  breach  for  the  non-payment  of  l,000i. ;  and  that  part  of  the 
plea  which  states  that  the  bill  was  not  as  perfect  and  beneficial  as 
it  might  have  been  made,  is  no  answer  to  the  declaration,  since  the 
declaration  alleges  that  both  parties  were  to  be  bound  by  the 
decision  of  the  referee,  and  that  he  settled  the  bill. 

The  fourth  plea,  which  is  pleaded  to  the  same  breaches  as  the 
third,  states  that  the  plaintiffs  did  not  continually  use  all  reasonable 
endeavours  to  pass  the  bill.  The  plaintiffs  in  the  declaration  have 
alleged  certain  acts  on  their  part  to  promote  the  bill.  The  language 
of  this  plea  is  consistent  with  the  neglect  to  perform  some  only  of 
the  acts  stipulated  to  be  done ;  but,  that  would  be  a  breach  of  the 
agreement  affecting  part  only  of  the  consideration ;  such  part  not 
amounting  to  a  condition  precedent.  The  remedy  for  such  breach 
would  be  by  action.  It  would  be  like  the  case  of  the  action  on  a 
covenant  in  a  deed  whereby  the  plaintiff  conveyed  an  estate  with 
the  stock  of  negroes  upon  *it ;  where  a  plea,  that  the  plaintiff  was 
not  legally  possessed  of  the  negroes,  was  held  bad,  on  the  ground 
that  otherwise  the  fact  of  any  one  negro  not  being  the  property  of 
the  plaintiff  would  bar  the  action  (4). 

The  fifth  plea  states  that  the  plaintiffs  presented  a  petition  to  the 
House  of  Lords  in  favour  of  other  parties  interested  in  the  bill. 
That,  however,  would  be  no  answer  to  this  action  ;  and  the  plea  is 
open  to  the  like  objections  as  the  fourth. 

The  pleas  by  the  other  defendants.  Booth  and  Staines,  raise 
substantially  the  same  questions;  and  the  same  arguments  are 
applicable  to  them. 


R.  V.  Richards  for  the  defendant  Kobertson : 
The  main  question  is,  whether  it  was  competent  for  the  plaintiffs. 


(1)  Page  207,  4th  edit. 

(2)  9  Ad.  &  El.  303 ;  1  P.  &  D.  302. 

(3)  2  Bos.  &  P.  427. 

(4)  Boone  v.  Ei/rv,  2  E.  E.  768  (1 
H.  Bl.  273,  «.;  2  W.  Bl.  1312);    cit. 


in  Campbell  v.  Jones,  3  R.  R.  267  (6 
T.  R.  573).  See  also  Stavers  v. 
Curling.  43  R.  R.  682  (3  Ring.  N.  C. 
355 ;  3  Scott,  740 ;  and  1  Wms.  Saund. 
320  a  et  saj,). 
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being  a  corporation,  fo  enter  into  a  contract  not  under  seal;  or 
whether  they  could  take  advantage  of  any  contract  made  on  their 
behalf  by  an  agent  whose  appointment  was  not  under  seal.  The 
agreement  in  question  is  one  that  affects  the  title  to  lands,  and  that 
fact  makes  an  essential  difference  between  this  case  and  those 
principally  relied  upon  on  the  other  side.  Tlie  Mayor  of  Ludlow 
V.  Charlton  (i)  is  an  important  authority  against  the  plaintiffs.  In 
that  case,  although  there  had  been  a  formal  entry  of  a  resolution 
in  the  books  authorising  the  contract  attempted  to  be  set  off  by  the 
defendant,  and  although  the  contract  had  been  executed,  yet,  as  it 
affected  lands  of  the  corporation,  it  was  held  that  it  was  invalid  as 
not  being  under  the  corporate  seal. 

(TiKDAL,  Ch.  J. :  That  would  have  been  a  very  strong  authority 
in  the  case  of  an  action  brought  against  these  plaintiffs  upo]> 
this  agreement.) 

It  is  ^equally  strong  here,  since  in  every  contract  there  must 
be  mutuality. 

(Maulb,  J. :  The  contract  here  is  executed  (2).) 

So  it  was  in  The  Mayor  of  Ludlow  v.  Cliarlton. 

(Cresswell,  J. :  Upon  what  ground  is  it  that  there  must  be 
mutuality  in  a  contract  ?  Is  it  not  that  there  must  be  a  good  considera- 
tion?   And  have  not  the  defendants  here  got  a  good  consideration.) 

It  is  submitted  that  they  have  not;  for  they  never  were  in  a 
situation  to  sue  the  corporation ;  and  unless  the  corporation  could 
be  sued  in  assumpsit,  they  cannot  sue  the  defendants. 

(Maule,  J. :  That  is  the  very  point  in  the  case.  The  other  side 
do  not  contend  that  the  corporation  could  have  been  sued.) 

This  is  an  action  on  a  precise  contract,  and  there  is  no  case  to  show 
that  one  party  to  such  a  contract  has  the  power  to  sue,  and  not 
the  other. 

(TiNDAL,  Ch.  J. :  An  infant  can  sue  on  a  promise  of  marriage, 
though  he  cannot  be  sued  upon  it  (3).) 

In  that  case  the  contract  is  merely  voidable  and  not  void. 

(1)  55  E.  R.  794  (6  M.  &  W.  815).         the    antecedent    executory    contract; 

(2)  The  plaintiffs  did   not   declare     post,  259. 

upon  the  executed  contract,  but  upon  (3)  See^o^^y.  C/arencf 6^/^,2  Stra.937. 
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The  necessities  of  modern  times  have  introduced  an  extension 
as  to  the  liability  of  corporations  ;  but  the  relaxation  of  the  ancient 
rule  has  obtained  only  in  favour  of  trading  Companies.  None  of 
the  cases  cited,  therefore,  are  applicable  to  the  present.  Neither  do 
the  more  ancient  exceptions  apply ;  as  this  contract  does  not  relate 
to  matters  of  a  trifling  nature,  or  of  constant  occurrence.  This  is 
a  contract  affecting  the  lands  of  the  corporation.  The  general  rule 
as  to  the  nature  of  contracts  binding  upon  corporations  is  laid  down 
in  1  Blac.  Com.  475  (i)  and  Co.  Litt.  94  b.  And  in  Frevill  v. 
Ewhancke  (2),  it  is  said  by  Coke  that  no  action  lies  at  common  law 
against  a  dean  and  chapter  upon  a  promise  made  by  them,  because 
a  corporation  cannot  be  bound  ^without  deed.  If  one  party  is  not 
bound  by  a  contract,  the  other  is  not.  Unless,  therefore,  the  Court 
shall  be  prepared  to  overrule  The  Mayor  of  Ludlow  v.  Charlton, 
there  is  an  end  of  this  case. 

The  cases  relied  upon  on  the  other  side  are  distinguishable  from 
the  present.  In  Bowen  v.  Morris  (3)  the  contract  was  entered  into 
by  a  mayor  on  behalf  of  himself  and  the  corporate  body;  and  upon 
the  question  whether  he  could  sue  in  his  individual  capacity,  it  was 
held  that  he  could  not.  In  Laytlwarp  v.  Bryant  (4),  the  question 
turned  purely  upon  the  construction  of  the  Statute  of  Frauds,  and 
had  no  reference  to  a  contract  by  a  corporation.  The  same  remark 
applies  to  Kennaway  v.  Trelearan  (5). 

Beverley  v.  The  Lincoln  Gas  Light  Company  (6),  Church  v.  The 
Imperial  Gas  Light  and  Coke  Company  (7),  and  that  class  of  cases 
were  all  cases  of  trading  Companies,  which  have  been  introduced 
of  late  years  by  the  Legislature,  for  the  purpose  of  trade  alone;  they 
are  not  corporations  in  the  proper  sense  of  the  term.  The  sound 
reason  why  the  general  principle  is  not  applicable  to  them  will  be 
found  in  the  case  of  Church  v.  The  Imperial  Gas  Light  and  Coke 
Company.  The  Dean  and  Chapter  of  Rochester  v.  Pierce  (8),  The 
Mayor  of  Stafford  v.  Till  {9),  and  The  Mayor  and  Burgesses  of 
Carmarthen  v.  Lewis  (lo),  were  all  actions  for  use  and  occupation, 
and  were  decided  upon  the  grounds  explained  by  Lord  Ellen- 
borough  in  the  first  mentioned  case ;  namely,  that  an  action  for 


1)  Citing  Davis,  44,  48. 

(2)  1  EoU.  Eep.  82. 

(3)  26  fi.  R.  618,  n.  (2  Taunt.  374). 

(4)  42  B.  E.  709  (2  Bing.  N.  0. 
735 ;  3  Scott,  238). 

(5)  52  fi.  fi.  808  (5  M.  &  W.  498). 


2  N.  &  P.  283). 

(7)  45  B.  B.  638  (6  Ad.  &  EL  846; 

3  N.  &  P.  35). 

(8)  1  Camp.  466. 

(9)  29  B.   B.  511  (4  Bing.  75;   12 
Moore,  260). 


(6)  45  B.  E.  626  (6  Ad.  &  El.  829;  (10)  6  Car.  &  P.  608. 
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ase  and  occupation  ander  the  statute  11  Geo.  II.  c.  19,  s.  14,  does 
not  imply  a  demise  by  deed. 

(Maulk,  J.:  Those  cases  were  decided  upon  the  plea  of  non- 
assumpsit.  *In  this  case  the  plea  is  that  there  was  no  agreement. 
The  declaration  states  an  agreement;  and  if  the  plaintiffs  could 
not  agree,  except  by  deed,  that  allegation  in  the  declaration  may 
be  held,  on  general  demurrer,  to  mean  that  the  plaintiffs  promised 
under  seal ;  and  if  Towse  agreed,  and  the  plaintiffs  afterwards 
under  seal  promised  to  perform  the  agreement,  must  not  that  now 
be  taken  to  be  a  good  consideration  ?) 

The  declaration  states  an  agreement  in  writing;  and  contains 
merely  the  averment  of  a  promise  on  the  part  of  the  plaintiffs  to 
perform  that  agreement.  In  Roe  d.  Dean  and  Chapter  of  Rochester 
V.  Pierce  (i),  the  authority  of  the  agent  to  give  the  notice  to  quit  had 
been  fully  recognised  by  the  corporation.  Marshallv.  Queenboroiigh  (2), 
and  Edicards  v.  The  Grand  Junction  Railway  Company  (3),  show  that 
if  parties  are  obliged  to  have  recourse  to  a  court  of  equity,  it  is  because 
no  relief  is  to  be  had  at  law.  In  De  Grave  v.  Monmouth  (4)  the  con- 
tract was  for  weights  and  measures,  a  small  matter,  falling  within  the 
old  recognised  exception.  And  the  consideration  there  was  executed. 
It  is  contended,  indeed,  that  the  consideration  in  this  case  is 
executed;  but  that  is  not  so.  The  contract  declared  upon  is 
executory;  and  although  in  subsequent  averments  it  is  alleged 
that  the  contract  was  performed,  that  will  not  alter  the  original 
nature  of  the  contract.  The  subsequent  ratification  is  matter  of 
evidence ;  but  it  is  clear  that  the  original  contract  is  executory. 

The  cases  cited  as  to  the  ratification  and  adoption  of  the  act  of 
an  agent  have  no  application  ;  for  the  present  contract  can  only  be 
ratified  as  an  executory  contract.  In  Whitehead  v.  Taylor  (5),  the 
point  in  question  was  as  to  the  power  of  executors  to  ratify  a  distress 
for  rent  *made  in  the  name  of  the  testator,  and  by  his  direction, 
but  after  his  death ;  and  the  ratification  was  held  good.  Perhaps 
that  case  may  be  doubtful  law ;  but  at  any  rate  it  is  very  distin- 
guishable from  the  present.  The  act  had  been  authorised  by  the 
testator,  and  the  ratification  was  after  his  death. 

(Cresswell,  J. :  It  does  not  appear  in  that  case  that  any  positive 
act  was  done  by  the  executor  after  the  death  of  the  testator.) 


Thb  Fish- 

HOJ^OEBS' 

Company 

robbbtson. 

[  *172  ] 


(1)  11  B.  B.  673  (2  Camp.  96). 

(2)  24  B.  B.  220  (1  Sim.  &  St.  520). 

(3)  43  B.  B.  265  (l  My.  &  Cr.  650). 


(4)  4  Oar.  &  P.  111. 

(5)  50  B.  B.  385  (10  Ad.  &  £1.  210; 
2  P.  &  D.  367). 

17—2 
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The  Fish-     In  Ilobinson  v.  Gleadotc  (i),  and  Maclean  v.  Dunn  (2),  there  was  a 

MOIfGEBA* 

coMPAKT     sufficient  legal  ratification  which  would   be  drawn  back  to  the 
RoBEBTBOK    P^evious  contract ;   but  that  is  not  so  here. 

(Maule,  J. :  Is  not  the  bringing  the  action  a  sufficient  ratification 
bj  the  plaintiffs  ?) 

It  is  submitted  that  it  is  not,  if  both  parties  are  not  bound.  The 
adoption  must  be  of  equal  force^  that  is,  equally  binding  on  both 
parties. 

(Maule,  J. :  You  say  the  plaintiffs  are  not  bound ;  and  that  the 
defendants  have  no  cross  action  against  them;  but  the  plaintiffs 
having  brought  the  present  action  are  bound  on  the  record.) 

It  is  submitted  that,  after  breach,  the  one  party,  not  being  bound, 
cannot  by  bringing  an  action  bind  the  other  party.    Otherwise  he 
might  lie  by  for  five  years  and  three-quarters,  just  to  avoid  the 
operation  of  the  Statute  of  Limitations,  before  the  other  party  could 
know  whether  the  contract  was  binding  upon  him.     The  cases  of 
Yarborough  v.  The  Bank  of  England  (3)  and  Smith  v.  The  Birmingham 
and  Staffordshire  Gas  Light  Company  (4)  have  also  no  application. 
Those  were  actions  in  tort,  where  it  was  held  that  the  jury  might 
assume  that  the  act  of  the  agent  was  sufficiently  the  act  of  the 
principal   to  make   the  latter   a  tort-feasor.     In    Tilson  v.   The 
Warwick  Gas  Light  Company  (5)  the  first  count  was  founded  upon 
[•174]       the  obligation  contained  in  the  *Act  of  Parliament,  under  which 
the  Company  was  formed,  that  the  costs  of  obtaining  that  Act 
should  be  paid ;  the  other  counts  were  general  indebitatus  counts 
upon  a  debt  which  might  have  been  founded  upon  a  deed  ;  and  the 
Court  held  that  upon  general  demurrer,  a  deed  might  be  presumed. 
In  this  case  also  it  is  argued  that  it  may  be  presumed,  the  plaintiffs 
contracted  by  deed;  but  that  will  not  be  sufficient,  inasmuch  aa 
one  party  cannot  be  bound  by  deed  and  the  other  by  parol. 

(TiNDAL,  Ch.  J. :  It  would  appear  upon  the  whole  record  in  this 
case  that  the  promise  was  by  simple  contract. 

Maule,  J. :  Suppose  a  deed  had  been  executed  by  the  plaintiffs ; 

(1)  42  R.  fi.  068  (2  Bing.  N.  C.  156 ;  (4)  40  R.  R.  358  (1  Ad.  &  El.  526 ; 
2  Scott,  250).  3  N.  &  M.  771). 

(2)  29  R.  R.  714  (4  Bing.  722;   1  (5)  28  R.  R.  529  (4  B.  &  C.  962; 
Moo.  &  P.  761).  7  Dowl.  &  Ry.  376). 

(3)  14  R.  R.  272  (16  East,  6). 
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and  been   signed  but  not  sealed  by  the  defendants,  would   the     The  Fish- 
plaintiff  have  no  remedy?)  company 

_  ,  ,  ,  ,        ,     .    ,  ROBKBTSON. 

It  would  be  very  doubtful. 

(Maulb,  J, :  I  think  there  is  a  case  in  point  in  which  assumpsit 
has  been  held  to  lie. 

Manning^  Serjt.,  for  the  defendant  Staines,  referred  to  White 
V.  Cuyler  (l). 

ClumneU,  Serjt.,  referred  to  Sutherland  v.  Lishnan  (2).) 

Unless  both  parties  were  equally  bound  by  the  instrument,  it  is 
submitted  that  one  could  not  sue  the  other  (3). 

(Maule,  J. :  In  cases  of  demise,  if  the  lessor  executes  the  lease 
and  the  lessee  does  not,  may  not  the  latter  be  sued  ?) 

Not  upon  the  lease.     [He  cited  CardweU  v.  Lucas  (4).] 

The  declaration  in  this  case  states  an  agreement  between  the  [  ^75  ] 
parties.  If  that  is  to  be  taken  as  an  agreement  by  deed,  then,  if 
it  were  executed  by  the  agent  in  his  own  name  on  behalf  of  his 
principal,  it  would  be  void  as  against  the  principal,  and  binding 
upon  the  agent  alone :  Frontin  v.  Sinall  (6),  Appleton  v.  Binks  (6), 
BurreU  v.  Jones  (7). 

(Maulb,  J.  referred  to  The  East  India  Company  v.  Lewis  (8).) 

Assuming  that  the  corporation  have  not  contracted  under  any 
instrument  binding  upon  their  corporate  property,  the  question 
is  whether,  where  a  contract  is  binding  on  one  party  but  not  on 
the  other,  the  party  who  is  not  bound  can  sue  the  other.  The 
plaintiffs  here,  it  *is  true,  allege  that  they  are  bound,  as  part  of  the  [  *i76  ] 
consideration  for  the  defendants'  promise,  but  that  allegation  will 
not  make  them  bound,  if  they  are  not  so  in  law.     Mutuality  is 

(1)  3  E.  E.  147  (1  Esp.  N.  P.  C.  (4)  46  R.  B.  509  (2  M.  &  W.  111). 
200 ;  6  T.  fi.  176).  (5)  2  Ld.  Bay.  1418 ;  2  Stxa.  705. 

(2)  3  Esp.  N.  P.  42.  (6)  7  K.  R.  672  (5  East,  148). 

(3)  But  see  Co.  Litt.  229  a,  231  a;  (7)  22  B.  B.  290  (3  E.  &  Aid.  47). 
F(*sUr  V.  Afaseey,  Cro.  El.  212;  Clement  See  also  7oy>/i«  v.  Grane,  50  B.  B.  814 
T.  He7»Iey,  2  BoU.  Ab.  Faits  (F)  pi.  2  ;  (5  Bing.  N.  0. 636;  7  Scott,  620). 
Com.  Dig.  Fait  (0.  2) ;  Cooch  v.  Qooil-  (8)  33  B.  B.  680  (3  Car.  &  P.  358). 
man,  2  Q.  B.  580. 


262 


1843.     C.  P.     5  MAX.  JL  G.  176—177. 


B.R. 


The  Fish-    wanting  in  this  case,  and  that  is  the  essence  of  all  contracts :  East 
CompIby      London  Waterworks  Company  v.  Baily{l),  Kingston  v.  Phelps  (2), 
BoBi^rooK    ^^^^^  ^''  Doicse{z),  Antram  v.  C/iate(4),  Ferrer  v.  Or«i(5),  Bird 
V.  Higpinson  (6). 

(Maule,  J. :  There  is  a  large  class  of  cases  mentioned  by  Pothier, 
where  one  party,  A.,  promises  to  do  something,  if  another  party, 
B.,  will  do  something  else.  This  contract  is  not  binding  on  B. ; 
bat  if  he  does  the  act,  then  it  becomes  binding  on  A.  (7).  Perhaps 
it  may  be  contended  that  this  is  some  such  case.) 

Even  if  it  were  so,  still  the  mode  of  statement  of  the  contract  is  not 
sufficient.  There  is  no  consideration  moving  from  the  plaintiffs  to 
the  defendants — no  benefit  from,  or  detriment  to  the  plaintifb;  and 
therefore  they,  being  strangers  to  the  consideration,  cannot  sue 
upon  the  contract :  Lees  v.  Whitcomb  (8). 

(Maule,  J. :  The  declaration  there  stated,  as  the  consideration 
of  the  defendant's  promise  to  remain  with  the  plaintiff  for  two 
years,  that  the  plaintiff  would  teach  the  defendant  the  business 
of  a  dressmaker ;  but  the  contract  proved  contained  no  such 
consideration. 

[  *177  ]  CoLTMAK,  J. :  How  do  you  make  the  ^plaintiffs  strangers  to  the 

consideration  ?) 

Because  they  are  not  bound.  Bates  v.  Cort  (9)  also  shows  the 
necessity  for  mutuality  in  a  contract 

(Crbsswell,  J. :  That  case  and  others  of  a  similar  kind  resolve 
themselves  into  a  question  of  nudum  pactum.    The  point  here  is. 


(1)  4  Bing.  283 ;   12  Moore,  532. 

(2)  Peake,  N.  P.  C.  227. 

(3)  28  B.  B.  574  (6  B.  &  C.  256 ;  9 
Bowl.  &  By.  404),  reversing  the  judg- 
ment of  C.  P.  in  Dow$e  v.  C'oxf,  28 
B.  B.  565  (3  Bing.  20;  10  Moore,  272}. 

(4)  15  East,  209. 

(5)  31  B.  B.  239  (7  B.  &  C.  427 ; 
1  Man.  &  By.  222). 

(6)  2  Ad.  &  El.  695  ;  .S.  C.  affirmed 
in  Cam.  Scacc.  6  Ad.  &  El.  824. 

(7)  See  Pothier,  Tmit^-  des  Obliga- 
tions, Part  2,  chap.  3.  A  contract  or 
obligation  of  this  Idnd  is  termed  con- 


ditional, t.f.,  an  obligation  which  is 
suspended  by  the  condition  under 
which  it  has  been  contracted,  and 
which  is  not  yet  accomplished  (Poth. 
Traite  des  Obligations,  No.  198). 

The  particular  condition  mentioned 
above  by  the  learned  Judge  is  termed 
poiuUUivtt  i.e.,  one  which  is  in  the 
power  of  him  towards  whom  the 
obligation  is  contracted  (Poth.  Traite 
des  Obligations,  No.  201). 

(8)  30  B.  B.  539  (5  Bing.  34; 
2  Moo.  &  p.  86). 

(9)  2  B.  &  C.  474 ;  3  Dowl.  6  By.  676. 
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as  put  by  my  brother  Maule,  of  an  executory  contract,  where  one    The  Fish- 

party  andertakes  to  do  one  thing,  if  the  other  will  do  another.)  Compamt 

«. 

It  comes  back  to  the  fact  of  there  being  no  binding  contract.   ^^^**™^^' 
Saunderson  v.  Griffiths  (i)  is  an  authority  to  show  that  a  subsequent 
ratification  by  one  who  was  not  a  party  to  the  original  agreement, 
is  not  sufficient. 

If  the  action  is  maintainable  at  all,  Ogilby,  who  by  the  agree- 
ment was  to  do  something  as  well  as  the  other  parties,  ought  to 
have  been  made  a  co-plaintiff :  Chanter  v.  Leese  (2) ;  for  no  action 
could  have  been  maintained  upon  the  agreement,  if  Ogilby  had  not 
performed  his  part. 

As  to  the  replication  to  the  second  pleas ;  if  there  is  any  weight 
in  the  argument  that  the  Company  cannot  bind  themselves  except 
under  the  corporate  seal,  then,  unless  the  appointment  of  Towse 
were  under  seal,  he  could  have  no  valid  authority,  as  their  agent, 
to  enter  into  the  contract ;  and  the  replication,  not  showing  any 
such  Muthority,  is  clearly  bad. 

He  then  proceeded  to  argue  that,  assuming  the  replication  were 
good,  the  rejoinder  was  not  open  to  the  objection  that  had  been  urged 
against  it  (8).  Upon  this  point  he  cited  Gough  v.  Bi-yan  (4),  Stephen 
on  Pleading,  201,  and  Cross  Keys  Bndge  Company  v.  Rawlings  (5). 

The  third,  fourth  and  fifth  pleas  may  be  dealt  with  ^together ;  [  •its  ] 
they  all  contain  the  exceptions  as  to  the  breach  for  the  non-return  of 
the  plans.  The  defendant  contends  that,  by  the  agreement,  he  is 
entitled  to  the  benefit  of  the  entire  consideration.  There  is  no  analogy 
between  this  case,  an  action  of  assumpsit,  and  an  action  of  covenant, 
where  no  consideration  is  necessary;  such  as  Boone  v.  Eyre  (6)  and 
Stavers  v.  Curling  (7).  In  simple  contract  the  consideration  must  be 
laid  and  proved.  The  consideration  here  is  laid  as  executory,  not 
as  executed.  The  exertions  of  the  plaintiffs  in  favour  of  the  bill 
are  the  consideration  for  the  defendant  to  enter  into  the  contract. 
If  the  plaintiffs  did  not  use  all  reasonable  means  and  endeavours 
to  procure  the  bill  to  pass,  as  alleged  in  the  fourth  plea, — or,  if  they 
presented  a  petition  against  the  bill,  as  alleged  in  the  fifth — the 
consideration  for  the  defendants'  promise  would  fail. 

(1)  53  B.  B.  161   (5  B.  &  0.  909;  (4)  2  M.  &  W.  770. 

8  Dowl.  &  By.  643).  (5)  3  Bing.  N.  C.  71 ;  3  Scott,  400. 

(2)  51  B.  B.  684  (4  M.  &  W.  295) ;  (6)  2  B.  B.  768  (1  H.  Bl.  273,  n. ;  2 
affirmed  in  Cam.  Scacc,  52  B,  B.  877      W.  Bl.  1312). 

(5  M.  &  W.  698).  (7)  43  B.  B.  682  (3  Bing.  N.  C.  355  • 

(3)  Vide  ante,  p.  255.  3  Scott,  740). 
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iioxoebs' 

COMPAKT 

V, 
BOBEBTSOK. 

[179] 


[  •180  ] 


Hindmarch,  for  the  defendant  Booth  : 

The  plaintiffs  were  never  bound  by  the  agreement,  it  not  being 
under  seal.     *    *    * 

As  to  the  necessity  of  the  contract  being  by  deed,  in  order  to 
bind  the  plaintiff,  he  cited  Home  v.  Ivy  (i),  Panel  v.  Moore  (2),  Rex 
V.  The  City  of  Chester  (3),  Cary  v.  Matthews  (4),  Smith  v.  The 
Birmingham  and  Staffordshire  Gas  Light  Company  (5),  Jenkins's 
Centuries,  case  68(6),  and  Dumper  v.  Syfn8{7);  and  upon  the 
point  of  want  of  mutuality,  Sykes  v.  Dixon  (8),  Daniel  v.  Bowles  (9), 
Harrison  v.  Cage  {lo),  Cole  v.  Cottingham  (il),  Cooke  v.  Oxley  (12)^ 
and  Payne  v.  Cave(iz).  The  plaintiffs  ought,  at  least,  to  have 
alleged  notice  to  the  defendant  that  they  adopted  the  contract : 
M'lver  V.  Ri<:liardson{u).  He  also  cited  CardweU  v.  Luc<m  (15), 
Saunderson  v.  Griffitlis  (16),  Richardson  v.  Gifford  (17),  and  Wilson  v. 
Woolfreys  (18). 

The  cases  cited  on  the  part  of  the  plaintiffs,  which  turn  upon  the 
Statute  of  Frauds,  are  inapplicable.  Before  that  statute  such  con- 
tracts as  are  mentioned  in  those  cases  would  have  been  binding  on 
both  parties  although  not  in  writing.  The  statute  altered  the  law 
by  requiring  that  such  agreements  should  be  in  writing  and  signed 
by  the  party  to  be  charged ;  but  as  to  the  other  party,  whose  con- 
currence forms  the  consideration,  the  statute  does  not  require  his 
signature.  The  consideration  in  such  *cases  remains  the  same 
as  at  common  law.  The  statute  says  nothing  as  to  a  seal ;  but  by 
common  law  a  corporation  can  only  bind  themselves  by  seal  and 
without  their  seal  to  a  contract  the  other  party  has  no  consideration. 
The  questions  here  are,  Ist,  whether  all  the  parties  were  originally 
bound  by  this  contract,  and  2ndly  if  the  plaintiffs  were  bound  whether 
assumpsit  will  lie  at  their  suit  ? 


(Maule,  J. :    There    are    cases  which    show,  that    though    a 


(1)  1  Vent.  47;  1  Sid.  441;  1  Mod. 
18;  2Keb.  567,  604. 

(2)  Plowd.  91. 
(a)  2  Show.  366. 

(4)  1  Salk.  191. 

(5)  40  E.  E.  358  (1  Ad.  &  El.  525; 
3  N.  &  M.  771). 

(6)  Page  131. 

(7)  Cro.  Eliz.  815. 

(8)  48  K.  B.  644  (9  Ad.  &  El.  693 ; 
1  P.  &  D.  463). 

(9)  2  Car.  &  P.  553. 


(10)  1  Ld.  Bay.  386. 

(11)  8  Car.  &  P.  75. 

(12)  1  B.  B.  783  (3  T.  B.  653). 

(13)  1  B.  B.  679  (3  T.  B.  148). 

(14)  1  M.  &  S.  557. 

(15)  46  B.  B.  509  (2  M.  &  W.  HI). 

(16)  53  B.  B.  161  (5  B.  &  C.  909;  8 
Dowl.  &  By.  643). 

(17)  40  B.  B.  253  (1  Ad.  &  El.  52  ;  3 
N.  &  M.  325). 

(18)  18  B.  B.  396  (6  M.  &  S.  341). 
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contract  be  signed  by  one  party  only,  it  may  be  enforced  by 
the  other  (i).)  ' 

That  arises  from  the  express  words  of  the  statute  (2),  which  require 
that  a  memorandum  of  certain  contracts  shall  be  signed  by  the 
party  to  be  charged  therewith.  The  statute  merely  says  in  effect 
that  there  shall  be  no  evidence  of  such  a  contract,  except  by  such 
a  memorandum. 

(Gbesswell,  J. :  The  contract  cannot  otherwise  be  enforced. 
What  is  the  value  of  that  as  a  consideration  which  cannot  be 
enforced  ?) 

The  other  party  in  such  a  case  may  not  avail  himself  of  the  power 
which  the  statute  gives  him  to  avoid  the  contract  which  is  only 
voidable :  but  in  the  present  case  the  contract  on  the  part  of  the 
plaintiffs  is  altogether  void,  and  therefore  it  is  also  void  as  against 
the  defendants.  The  cases  upon  the  Statute  of  Frauds  in  fact  turn 
upon  the  express  words  of  the  statute ;  but  here  the  contract  was 
at  the  common  law  void  ab  initio.  The  agreement  set  out  in  the 
declaration  was  made  between  three  parties ;  the  consideration  for 
the  alleged  promise  is  stated  to  be,  that  the  plaintiffs  would  perform 
their  part  of  the  agreement ;  but  it  should  have  been,  that  the 
plaintiffs  and  Ogilby  would  perform  their  parts  respectively. 
The  second  plea,  which  is  not  demurred  to  as  amounting  to  the 
general  issue,  says,  in  effect,  that  the  defendant  has  never  had  any 
consideration. 

The  surrejoinder,  which  sets  forth  a  ratification  of  the  ^contract 
by  deed-poll  on  the  part  of  the  plaintiffs,  is  bad,  as  a  departure  both 
from  the  declaration  and  the  replication. 


(COLTMAN,  J. 

that  ground.) 


The  defendant  has  not  demurred  specially  upon 


It  was  not  necessary,  as  departure  is  matter  of  substance,  and  may 
be  taken  advantage  of  upon  general  demurrer:  2  Wms.  Saund. 
84  d  (n.) ;  Palmer  v.  Stone  (8). 

Manning,  Serjt  for  the  defendant  Staines : 
The  pleas  are  good  in  two  points  of  view.    Either  they  traverse 


(1)  See  Egerton  v.  MaUhewB,  8  B.  B. 
489  (6  East,  307;  2  Smith,  B.  389); 
Alien  Y.  BenneU,  12  B.  B.  633  (3 
Taunt.  169);   Martin  t.  Mitchell,  22 


B.  B.  184  (2  Jac.  &  W.  426). 

(2)  29  Car.  n.  c.  3. 

(3)  2  Wilfl.  96. 


The  Fish- 

MONOBB8* 

COMPANT 

V. 

ROBBBTSON. 


[  •isi  ] 


1848.     C.  P.     5  MAN.  &  G.  181—182. 


[r.r. 


The  Fish- 
mongers* 
Company 
r. 

KOBBBTBON. 


[  •182  ] 


that  which  amounts  to  a  condition  precedent  to  the  defendants' 
promise ;  or,  if  the  facts  stated  do  not  amount  to  a  condition  pre- 
cedent, they  form,  at  least,  part  of  the  entire  consideration ;  and 
the  promise  being  founded  upon  the  entire  consideration,  if  part 
thereof  fails,  the  promise  also  fails. 

The  declaration  alleges  the  presentation  of  a  petition  to  Parlia- 
ment by  the  defendants  which  was  opposed  by  the  plaintiffs ;  it 
then  states  the  agreement,  according  to  which  the  plaintiffs  were 
to  withdraw  all  opposition.  The  fifth  plea  of  the  defendant  Staines 
alleges  that  the  plaintiffs  did  not  withdraw  all  opposition.  It  is 
admitted  by  the  demurrer  of  the  plaintiffs,  that  the  opposition  con- 
tinues ;  then  the  substance  of  the  promise,  namely,  the  withdrawal 
of  the  opposition,  fails.  The  opposition  not  having  been  withdrawn, 
the  1,0002.  is  not  payable  by  the  defendants.  The  fifth  plea, 
therefore,  contains  an  answer  to  the  whole  declaration. 

(Mauls,  J. :  Are  the  defendants  entitled  to  keep  the  plans  ?) 

The  agreement  is,  that  if  the  opposition  is  withdrawn  the  defen- 
dants are  to  pay  1,0002.,  and,  upon  payment  of  that  sum,  are  to 
keep  the  plans.  The  plaintiffs  may  perhaps  say  that  the  defendants' 
title  to  the  plans,  which  depends  upon  the  payment  of  the  1,000/., 
is  abandoned. 

(TiNDAL,  Gh.  J. :  You  need  not  put  it  so  broadly.  It  will  be 
enough  for  *you  to  contend  that  the  plaintiffs  cannot  recover  in 
this  form  of  action. 


Channell,  Serjt.  then  prayed  for  and  obtained  leave  to  amend, 
by  withdrawing  the  demurrer  to  the  fifth  plea  and  taking  issue 
thereon,  upon  payment  of  costs.) 

The  fourth  plea  stands  upon  the  same  footing  as  the  fifth;  it 
being  a  condition  precedent  that  the  plaintiffs  shall  take  all  means 
to  promote  the  bill. 

The  declaration  is  bad,  as  showing  a  parol  contract  of  a  corpora- 
tion who  can  only  express  their  will  by  deed.  The  ancient  doctrine 
is  recognised  in  The  Mayor  of  Ludlow  v.  Charlton  (i).  The  principle 
established  in  Yarborough  v.  The  Bank  of  England  (2),  that  a  corpora- 
tion is  liable  in  trover,  is  as  old  as  a  case  in  Savile  (3).     Several 


(1)  65  R.  fi.  794  (6  M.  &  W.  816). 

(2)  14  E.  K.  272  (16  East,  6). 

(3)  P.  20,  Case  50.     **  Action  upon 


the  case  brought  by  one against 

the  corporation  and  Company  of , 

in  Loudon.    And  he  counted  that  ho 
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was  possessed  of  100/.  in  pecuniis 
numeratUy  and  so  possessed  ca$ual\ter 
amisit ;  and  they  came  to  the  ha^ds 
of  the  defendants,  who  having  notice 
thereof  converted  them  to  their  own 


objections  to  the  general  rule,  that  a  corporation  must  act  by  deed, 
are  collected  in  Bro.  Abr.  tit.  Corporations  et  Capacities ;  but  they 
have  no  application  to  the  present  case.  (The  learned  Serjeant 
referred  in  particular  to  pi.  14  (i),  34  (2),  *51  (3),  53(4)  and  56  (s). 
It  has  been  argued  from  the  cases  decided  under  the  Statute  of 
Frauds  that  it  is  sufficient  that  the  contract  should  be  signed 
by  the  party  charged;  but  those  cases  depend  upon  the  positive 
declaration  of  the  statute  ;  which  does  not  import  any  new  doctrine 

but    by    writing:       •     •     •     •     14 
Hen.  Vin.  2,  29." 

(3)  "A  man  may  justify  as  bailiff 
to  a  dean  and  chapter,  et  hujusmodi,  a 
thing  which  appertains  to  his  office, 
without  showing  the  deed  making  him 
bailiff ;  for  it  is  to  the  use  of  the  cor- 
poration, and  as  their  seryant ;  but  an 
interest  cannot  depart  from  a  corpora- 
tion, as  a  lease  for  years,  a  licence  to 
take  trees,  or  to  be  an  attorney  to  make 
livery  of  seisin,  et  hujiismodit  without 
deed ;  for  that  ought  to  be  by  deed : 
12  Hen.  VH.  25,  26." 

(4)  *'  Debt  against  the  provost  and 
scholars  of  a  college  in  Cambridge, 
eo  quod  T.  M.  nuper  prcapositus,  and 
predecessor  of  the  defendant,  and  the 
scholars,  by  F.  their  servant,  pur- 
chased two  bells  of  the  plaintiff  for 
40/.  here  at  London,  where  the  action 
is  brought;  which  came  ad  uBum  et 
proficuum  coUeyii  prcedidi  ;  and  after- 
wards T.  M.  was  removed  from  the 
provostry,  and  the  defendant  fuit 
elecius  et  prctfectua  ;  and  the  defendant, 
ecepius  requtBituBy  did  not  pay.  And, 
by  some  justices,  the  purchase  of  the 
provost  and  the  contract  cannot  be 
good ;  nor  by  abbot  and  convent,  dean 
and  chapter,  husband  and  wife ;  for  it 
is  only  the  purchase  of  the  dean,  pro- 
vost, abbot  or  husband ;  for  the  others 
shall  not  be  but  as  dead  persons  in  the 
law;  and  by  some  justices,  the  con- 
tract is  good,  and  shall  be  intended 
the  bargain  only  of  the  provost,  and 
the  name  of  the  scholars  is  but  sur- 
plusage ;  for  the  contract  of  the 
provost,  and  the  sale  to  the  use  of 
the  college,  is  the  effect  of  the  matter : 
5  Edw.  IV.  {Lougo  Quinto)  70." 

(5)  Vide  61  E.  R,  676,  w.  (5)  (4 
Man.  &  G.  p.  876,  n.  {d)). 
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'*  Fleettvoody  Serjt. :  How  can  a  cor- 
poration receive  notice  (prendra  notice), 
being  a  body  politic  ? 

"Manwood :  Well,  by  their  solicitor 
and  counsel ;  and  they  by  them,  under 
their  instrument  under  their  seal,  do 
all  things  touching  their  corporations." 

(1)  **  Covenant  was  brought  by  the 
mayor  fuid  commonalty  of  N.  against 
the  mayor  and  commonalty  of  D. ;  and 
they  counted,  that  the  defendants  by 
their  deed  had  covenanted  that  the 
plaintiffs  should  be  quit  of  murage, 
pontage,  custom  and  toll,  in  D.  of  all 
those  of  N. ;  and  that  they  had  taken 
toll,  by  certain  of  their  burgesses,  of 
certain  of  the  burgesses  of  N.  to  the 
wrong,  &c. ;  and  there  it  was  adjudged 
that  a  taking  by  the  common  servant 
{miniitre)  is  a  taking  by  the  coi-pora- 
tion ;  and  therefore  the  covenant  was 
broken.  Quod  notaj  and  it  was  not 
pleaded  there  whether  the  servant 
was  servant  by  specialty  under  the 
common  seal  of  the  corporation,  or 
not:  48  Edw.  in.  17." 

(2)  "Error  •  •  •  Per  Brooke, 
Justice,  the  election  of  dean,  master, 
et  hujutnodi,  and  the  making  of  their 
attorney,  which  are  of  record,  are 
good  without  writing  under  the 
common  seal ;  but  in  a  feoffment  to  a 
dean  and  chapter,  they  cannot  take 
but  by  letter  of  attorney,  under  seal ; 
and  if  I  disseise  one  to  the  use  of  a 
dean  and  chapter,  they  cannot  agree 
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as  to  the  effect  of  the  contract.  If  A.  wishes  to  purchase  a  horse, 
and  draws  up  and  signs  a  contract  in  writing,  and  the  vendor  takes 
time  to  consider  the  matter,  and  the  horse  dies  before  the  contract 
is  completed,  the  vendor  has  no  right  of  action.  So,  if  A.  proposes 
to  buy  a  horse  from  a  corporation  and  executes  a  deed  of  purchase, 
and  the  corporation  say  they  *will  consider  the  matter,  or  even,  by 
parol,  agree  to  accept  the  contract,  and  the  horse  dies,  they  cannot 
sue  the  purchaser. 


[185] 


(TiNDAL,  Ch.  J. :  But  that  is  not  quite  the  present  case.  The 
plaintiffs  here  say  that  "the  horse"  has  been  delivered.  You 
contend  that  even  then  they  would  have  only  an  equitable  right.) 

The  argument  on  the  part  of  the  plaintiffs  upon  this  point  is  that, 
since  the  promise  of  the  defendants,  the  consideration  has  been 
performed  by  the  plaintiffs,  and  that  therefore  they  are  entitled  to 
sue ;  but  that  consequence  does  not  follow.     *     *     * 

The  declaration  is  also  bad  in  this  respect — the  contract  is  stated 
to  have  been  made,  not  between  the  defendants  and  the  corporation, 
but  between  the  defendants  and  Towse.  The  contract  therefore  is 
not  that  of  the  corporation.  Where  A.  contracts  on  the  part  of  B. 
it  is  A.  who  contracts,  and  not  B. 


(Cresswell,  J. :  That  is,  where  A.  contracts  to  do  some  act. 
But  does  Towse  so  undertake  in  this  case  ?) 

There  may  be  a  contract  by  A.  that  B.  shall  do  an  act. 

(Maule,  J. :  Supposing  that  Towse  was  himself  bound  and  not 
the  corporation,  yet  the  declaration  says  that,  in  consideration  of 
the  premises  and  that  the  plaintiffs  would  do  certain  things,  the 
defendants  promised  to  do  certain  things  ;  this  therefore  is  a  new 
contract.) 


The  consideration  is  that  the  plaintiffs  would  perform  the  things 
on  their  part  and  behalf  to  be  performed. 

(Maule,  J. :   That  would  mean  the  things  which   Towse  had 
undertaken  they  should  perform.) 

It  is  submitted,  it  must  mean  the  things  they  had  themselves 
undertaken  to  perform. 
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Ogilby  should  have  been  made  a  co-plaintiff,  the  joint  considera- 
on  being  that  the  pi 
opposition  to  the  bill. 


The  Fish- 
lion  being  that  the  plaintiffs  and   Ogilby  would  withdraw  their     company 


BOBEBTSOK, 


(TiNDAL,  Ch.  J. :  Is  not  that  objection  got  rid  of  by  the  allegation 
in  the  declaration  that  ''  Ogilby  opposed  the  bill  separately  and 
apart  from  the  plaintiffs,  and  on  his  own  behalf?"  How  could  he 
join  with  the  plaintiffs  in  an  action  where  there  was  no  joint 
interest?) 

They  have  a  legal  joint  interest — the  consideration  being  their 
joint  undertaking. 

(Mauls,  J. :  Is  it  not  competent  for  G.  to  promise  A.  to  do  some^ 
thing,  in  consideration  of  something  to  be  done  by  A.  and  B.  ? 
Upon  demurrer  we  must  presume  an  express  promise.) 

But  the  contract  here  is  between  A.  and  B.  on  the  one  side  and  G. 
on  the  other ;  the  action  therefore  will  not  lie  by  A.  alone. 

(TiNDAL,  Ch.  J. :  The  consideration  moves  from  two  parties,  and 
the  promise  is  made  to  one.) 

It  is  submitted  the  original  promise  is  made  to  both,  and  then  a 
new  promise  to  one  is  alleged,  but  without  *any  new  consideration. 
At  all  events  a  performance  by  Ogilby  ought  to  have  been  averred. 
Another  objection  is,  that  the  agreement  was  illegal.  Where 
part  of  the  consideration  is  illegal,  a  promise  founded  thereon 
cannot  be  enforced.  The  Act  of  Parliament  in  respect  of  which  the 
agreement  was  made,  is  a  public  act,  affecting  the  Grown  and  the 
rights  of  the  subject ;  and  therefore  an  agreement  to  take  money 
for  abstaining  from  opposing  such  is  an  illegal  act,  as  being  contrary 
to  public  policy ;  and  it  is  therefore  void. 

(Cresswell,  J. :  Why  is  it  illegal  to  take  money  to  do  something 
for  the  benefit  of  the  public  ?  This  measure  is  stated  to  be  so  in 
the  Act  of  Parliament. 

TiKDAL,  Ch.  J. :  This  is  not  like  a  public  Act  regulating  the  state 
of  the  nation.    It  is  made  public  for  judicial  purposes  only.) 


Channell,  Serjt.,  in  reply. 


[  •ise  ] 
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TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

In  this  action,  the  plaintiffs,  the  Fishmongers'  Company, 
demurred  specially  to  the  pleas  of  the  defendant,  Robertson,  pat 
in  by  him  thirdly,  fourthly  and  fifthly,  to  the  first  count  of  the 
declaration ;  and  they  also  demurred  specially  to  the  rejoinder  of 
Bobertson,  by  *him  put  in  to  the  plaintiffs'  replication  to  the  second 
plea.  But,  as  the  principal  question  argued  before  us  arose  upon 
the  declaration,  the  defendants  contending  that  no  action  was  main- 
tainable by  a  corporation  aggregate  upon  a  contract  not  being  under 
seal,  it  will  be  more  convenient  to  consider  that  question,  and  the 
validity  of  the  objections  raised  against  the  declaration,  in  the  first 
instance,  and  afterwards  to  discuss  and  determine  the  several  points 
which  have  been  raised  upon  the  subsequent  pleadings  upon  this 
record. 

The  declaration  stated,  by  way  of  inducement,  that  the  defen- 
dants in  the  action  had  presented  a  petition  to  the  House  of 
Commons  for  a  bill  for  draining  and  reclaiming  certain  slob  or 
waste  land  in  Ireland,  the  introduction  of  which  bill  was  opposed  by 
the  plaintiffs,  and  also  by  one  Ogilby,  on  his  own  behalf ;  and  that, 
by  an  agreement  made  on  the  17th  of  March,  1888,  "  between 
J.  D.  Towse,  on  behalf  of  the  plaintiffs  "  of  the  first  part ;  one 
Kensit,  on  behalf  of  Ogilby,  of  the  second  part,  and  the  defendants 
of  the  third  part,  for  preventing  expense  and  settling  rights,  it  was 
agreed  that  the  plaintiffs  and  Ogilby  should  respectively  withdraw 
all  opposition  to  the  further  progress  of  the  bill ;  that  the  powers 
and  clauses  to  be  inserted  in  the  Act,  should  be  agreed  and  settled 
by  the  solicitors,  in  order  that  the  bill  might  be  as  perfect  and 
beneficial  to  all  parties  as  it  could  be  made,  and  that  any  disputes 
should  be  settled  by  Mr.  Brodie,  whose  determination  was  to  be 
final;  that  the  plaintiffs  and  Ogilby  respectively  should  use  all 
reasonable  means  and  endeavours  to  promote  the  progress  of  the 
bill,  and  procure  an  Act  of  Parliament  to  pass  thereupon ;  that  part 
of  the  slob  should  be  allotted  and  given  to  the  plaintiffs,  and  a 
proportion  of  the  slob  allotted  and  given  to  Ogilby;  that  such 
allotments  should  be  absolutely  reserved  in  the  Act  to  the  plaintiffs 
and  Ogilby  respectively,  free  of  expense  of  draining,  &c. ;  *that  the 
defendants  would,  on  the  passing  of  the  Act,  pay  the  plaintiffs 
1,000Z. ;  that  the  defendants  would  pay  all  costs  of  and  attendant 
upon  the  application  for  and  obtaining  the  Act ;  that  the  allotments 
should  be  taken  by  the  plaintiffs  and  Ogilby,  in  full  of  all  rights ; 
and  that  they  would  indemnify  the  defendants  against  claims  of 
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tenants,  &c.  And  the  declaration  then  set  out  a  certain  memo- 
randum indorsed  upon  the  said  agreement,  and  of  the  same  date 
therewith,  by  and  with  the  consent  and  approbation  of  all  the 
parties,  and  signed  by  J.  M.  Pearce,  as  solicitor  and  agent  of  the 
defendants,  by  which  it  was  declared  to  be  understood,  that  the 
plaintiffs  and  Ogilby  were  severally  and  jointly  bound ;  that  the 
1,000{.  was  to  be  paid  to  the  plaintiffs  for  certain  expenses  incurred 
by  them,  partly  in  a  survey  and  for  certain  plans,  &c.,  which  the 
defendants  were  to  have  the  benefit  of,  but  that  the  plans,  &c.,  were 
to  be  forthwith  returned  to  the  plaintiffs  if  the  1,000Z.  was  not  paid ; 
and  that  the  agreement  was  to  be  in  force  only  for  the  Session 
1837,  1888.  And  the  declaration  then  proceeded  to  state,  that,  in 
consideration  of  the  said  agreement  and  memorandum,  and  of  the 
premises,  and  that  the  plaintiffs  would  perform  the  same  on  their 
part,  the  defendants  promised  to  perform  the  same  on  their  part 
so  far  as  concerned  the  interest  of  the  plaintiffs.  The  declaration 
then  proceeded  to  aver,  that  the  plaintiffs  had,  on  the  faith  of  the 
defendants'  promise,  delivered  the  survey,  plans  and  valuations, 
and  that  the  defendants  had  had  the  benefit  thereof;  that  the 
plaintiffs  had  withdrawn  all  opposition  to  the  introduction  of  the 
bill,  and  that  Ogilby  had  done  the  same,  and  to  allege  in  like 
manner  a  particular  performance  of  each  of  the  matters  and  things 
specified  in  the  said  agreement,  which,  according  to  the  plaintiffs' 
construction,  amounted  to  conditions  precedent  to  be  performed  by 
the  plaintiffs,  concluding  with  a  general  averment  of  performance 
by  *the  plaintiffs,  and  notice  thereof  to  the  defendants.  And  the 
declaration  then  stated,  as  breaches  of  the  agreement  on  the  part 
of  the  defendants,  first,  that,  before  the  bill  passed  the  House  of 
Commons,  the  defendants  had,  without  the  consent  of  the  plain- 
tiffs, caused  certain  powers  and  clauses  to  be  inserted  without  their 
having  been  first  agreed  upon  or  settled  in  the  manner  specified  in 
the  agreement ;  secondly,  that  the  defendants  had  not  paid  the  sum 
of  1,000Z.  mentioned  in  the  agreement,  although  a  reasonable  time 
had  elapsed,  and  they  had  been  requested  so  to  do ;  thirdly,  that 
the  defendants  had  not  returned  the  survey,  plans  and  valuations, 
but  had  kept  the  same ;  and,  lastly,  that  the  defendants  had  not 
paid  the  costs  incurred  in  prosecuting  the  bill  at  their  request, 
although  they  had  notice  thereof,  and  were  requested  so  to  do. 
The  declaration  also  contained  a  count  on  an  account  stated. 

Upon  the  present  state  of  the  pleadings,  the  defendant  Robertson 
has  undoubtedly  the  right  to  raise  any  objection  to  the  declaration 
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which  could  have  been  made  available  on  a  general  demorrer 
thereto ;  and  it  has  accordingly  been  contended,  on  his  behalf,  that 
it  may  be  assumed,  from  the  declaration  itself,  that  the  contract 
upon  which  this  action  is  brought,  was  not  sealed  on  the  part  of 
the  plaintiffs  with  the  common  seal  of  the  corporation ;  that,  by 
the  general  rule  of  law,  the  plaintiffs,  being  a  body  corporate, 
cannot  bind  themselves  by  an  agreement  which  is  not  under  their 
common  seal ;  that,  although  there  are  certain  admitted  and  well- 
known  exceptions  to  this  general  rule,  yet  that  the  present  case 
does  not  fall  within  any  of  such  exceptions ;  and,  lastly,  that,  if  the 
agreement  be  such  that  the  corporation  is  not  bound  thereby,  and 
cannot  be  sued  thereon,  so  neither  can  the  other  party  be  bound 
thereby,  nor  can  the  corporation  sustain  an  action,  as  plaintiffs, 
upon  such  an  agreement. 

We  concur  with  some  of  the  positions  above  laid  down  on  the 
part  of  the  defendants.  From  the  statement  of  the  contract  itself 
on  the  face  of  the  declaration,  and  the  mode  of  its  execution  by  an 
agent  on  behalf  of  the  corporation,  as  there  described,  we  think  it 
may  be  inferred,  that  the  defendants'  counsel  is  entitled  to  assume, 
that  the  common  seal  of  the  corporation  was  never  affixed  thereto. 
We  agree  also  in  the  general  rule  of  law  as  above  stated,  and  that 
the  case  now  under  consideration  does  not  fall  within  any  of  those 
exceptions,  which  are  so  well  known  as  to  require  no  enumeration : 
but,  whatever  may  be  the  consequences,  where  the  agreement  is 
entirely  executory  on  the  part  of  the  corporation,  yet,  if  the  contract, 
instead  of  being  executory,  is  executed  on  their  part, — if  the 
persons  who  are  parties  to  the  contract  with  the  corporation  have 
received  the  benefit  of  the  consideration  moving  from  the  corpora- 
tion,— in  that  case,  we  think,  both  upon  principle  and  decided 
authorities,  the  other  parties  are  bound  by  the  contract,  and  liable 
to  be  sued  thereon  by  the  corporation.  Even  if  the  contract  put  in 
suit  by  the  corporation  (i)  had  been,  on  their  part,  executory  only, 
not  executed — we  feel  little  doubt  but  that  their  suing  upon  the 
contract  would  amount  to  an  admission  on  record  by  them  that  such 
contract  was  duly  entered  into  on  their  part,  so  as  to  be  obligatory 
on  themselves ;  and  that  such  admission  on  the  record  would  estop 
them  from  setting  up  as  an  objection,  in  a  cross  action,  that  it  was 
not  sealed  with  their  common  seal  (2) :  on  the  same  principle  as  it 

(1)  Vide  ante,  pp.  257.  n.  (2),  and  (1851)   16  Q.  B.  237,  20  L.  J.  Q.  B. 
259.  174;  and  by  Kelly,  C.  B.  in  Jtfiiyor  o/ 

(2)  Disapproved  by  Lord  Campbell,  Kidderminster  v.  Hardwick  (1873)  L.  R. 
Ch.  J.  in   Copppr  Miners'   Co.  v.  Fox  9  Ex.  13,  21,  43  L.  J,  Ex.  9.—A.  C. 


VOL.  LXiir.]     1848.     C.  P.     5  MAN.  &  G.  192—194. 


£78 


was  held  by  Holt,  Ch.  J.,  and  the  Court,  in  The  Mayor  of  Thet- 
ford's  case  (i),  "  that,  though  a  corporation  cannot  do  an  act  in 
pais  without  their  common  seal,  yet  they  may  do  an  act  upon 
record ;  and  that  is  the  case  of  the  city  of  London  every  year,  who 
make  an  *attomey  by  warrant  of  attorney  in  this  Court  without 
either  sealing  or  signing ;  and  the  reason  is,  because  they  are 
estopped  by  the  record  to  say  that  it  is  not  their  act.  So,  if  an 
action  be  brought  against  a  corporation  for  a  false  return,  they  are 
estopped  to  say  it  is  not  their  return,  for,  it  is  responsio  majoris  et 
communitatis  upon  record."  And  in  the  present  case,  the  direct 
allegation  by  the  corporation  upon  this  record,  that  the  agreement 
was  made  by  Towse  on  their  behalf,  would,  as  we  think,  amount  to 
an  estoppel  to  the  corporation  from  denying  the  obligatory  force  of 
the  agreement  in  a  subsequent  action  against  themselves.  But  it 
is  unnecessary  to  determine  this  point  on  the  present  occasion, 
because,  on  the  face  of  the  declaration,  there  is,  as  we  apprehend, 
an  averment  of  the  performance  by  the  corporation  of  every  matter 
which  amounts  to  a  condition  precedent  on  their  part :  at  least,  we 
so  assume  in  the  present  stage  of  the  argument,  and  before  con- 
sidering the  pleas  of  the  defendant.  The  question,  therefore, 
becomes  this,  whether  in  the  case  of  a  contract  executed  before 
action  brought,  where  it  appears  that  the  defendants  have  received 
the  whole  benefit  of  the  consideration  for  which  they  bargained,  it 
is  an  answer  to  an  action  of  assumpsit  by  the  corporation,  that  the 
corporation  itself  was  not  originally  bound  by  such  contract,  the 
same  not  having  been  made  under  their  common  seal. 

Upon  the  general  ground  of  reason  and  justice,  no  such  answer 
can  be  set  up.  The  defendants  having  had  the  benefit  of  the 
performance  by  the  corporation  of  the  several  stipulations  into 
which  they  entered,  have  received  the  consideration  for  their  own 
promise ;  such  promise  by  them  is  therefore  not  nudum  pactum ; 
they  never  can  want  to  sue  the  corporation  upon  the  contract,  in 
order  to  enforce  the  performance  of  those  stipulations  which  have 
already  been  voluntarily  performed ;  and  therefore  ^no  sound  reason 
can  be  suggested  why  they  should  justify  their  refusal  to  perform 
the  stipulations  made  by  them,  on  the  ground  of  inability  to  sue  the 
corporation,  which  suit  they  can  never  want  to  sustain.  It  may 
possibly  be  the  case,  that,  up  to  the  time  of  the  corporation  adopt- 
ing the  contract  by  performing  the  stipulations  on  their  part,  there 
was  a  want  of  mutuality,  from  the  corporation  not  being  compellable 
(1)  1  Salk.  192;  8.  C.  3  Salk.  103;  2  Ld.  Bay.  848;  Ld.  Holt,  171. 
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to  perform  their  contract ;  and  that  the  defendants  might,  daring 
that  interval,  have  the  power  to  retract,  and  insist  that  their  under- 
taking amounted  to  a  ntuliun  pactum  only.  But,  after  the  adoption 
of  the  contract  by  the  corporation  by  performance  on  their  part, 
upon  general  principles  of  reason  the  right  to  set  up  this  defence 
appears  altogether  to  fail. 

Independently,  however,  of  the  reasonableness  of  such  construc- 
tion, there  appears  authority  in  law  to  support  the  position.  In 
the  case  of  The  Barber  Surgeons  of  London  v.  Pehonii) — assumpsit 
for  a  forfeiture  under  a  bye-law — where  the  objection  was  expressly 
taken,  that  a  promise  cannot  be  made  to  a  corporation  aggregate 
without  deed,  the  Court  held  that  the  action  well  lay,  and  that  the 
objection  had  been  overruled  in  The  Mayor,  dtc.  of  Londxm  v. 
Goree{2).  Again,  in  The  Mayor,  dec,  of  London  v.  Hani  (3), 
assumpsit  was  held  to  be  maintainable  by  a  corporation  for  tolls. 
In  The  Mayor,  dtc.  of  Stafford  v.  Till  (4)  use  and  occupation  was 
held  to  be  maintainable  by  a  corporation  aggregate,  though  there 
was  no  demise  under  seal,  the  tenant  having  occupied,  and  paid 
rent :  and  the  same  point  was  ruled  in  the  case  of  T'he  Dean  and 
Chapter  of  Rochester  v.  Pieice  (5).  The  case  of  The  East  India 
Company  v.  Glover (6)  carries  the  law  further;  for  the  action  in 
that  case  was  not  *upon  a  promise  implied  by  law  on  an  executed 
consideration,  as,  for  goods  sold,  but  was  assumpsit  by  a  corpora- 
tion for  not  accepting  and  taking  away  coffee  within  the  time 
mentioned  by  an  agreement  for  sale.  The  objection,  indeed,  was 
not  raised :  but  we  cannot  but  suppose  it  would  have  been  made,  if 
thought  maintainable;  for,  when  the  defendant  wanted  to  show 
fraud  upon  the  sale,  on  the  execution  of  the  writ  of  inquiry  before 
Pratt,  Gh.  J.,  he  refused  to  let  in  the  evidence,  saying,  the  defendant 
had  admitted  the  contract  to  be  as  the  plaintiff  had  declared,  by 
suffering  judgment  by  default,  instead  of  pleading  non  assumpsit. 
And,  again,  the  judgment  of  the  Court  of  Error  in  Bowen  v.  Morm(7), 
although  not  directly  an  authority  upon  the  point,  shows  a  strong 
indication  of  the  opinion  of  Mansfield,  Ch.  J.,  in  support  of  the 
present  action.  In  that  case,  the  mayor  of  a  corporation  had 
signed  a  contract  to  sell  landed  property  belonging  to  the  corpora- 
tion ''on  behalf  of  himself  and  the  rest  of  the  burgesses  and 


(1)  2  Lev.  252. 

(2)  1  Vent.  298. 

(3)  3  Lev.  37. 

(4)  29  R.  R.  511  (4  Bing.  77; 
Moore,  260). 


12 


(5)  11  B.  E.  673  (1  Camp.  466;  2 
Camp.  96). 

(6)  1  Stra.  612. 

(7)  26  E.  B.  618,  n.  (2  Taunt.  374). 
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commonalty,"  and'  the  action  was  brought  in  the  name  of  the     Thk  Fibh- 
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mayor,  who  had  signed  the  contract,  to  recover  damages.     The     company 
Lord  Chief  Justice,  in  giving  judgment  that  the  action  was  not   gQ^BaTsoN. 
maintainable  in  the  name  of  the  mayor,  observes,  ''  that,  although 
the  corporation  have  not  constituted  the  mayor  their  bailiff  or 
agent  by  an  instrument  under  seal,  so  that  he  was  not  competent 
by  that  contract  to  bind  the  corporation,  yet  as  the  mayor  signed 
it,  perhaps  the  corporation  might  have  sustained  an  action  on 
the  contract."    And  the  cases  referred  to  on  guarantees  (see  par- 
ticularly the  judgment  in  Kennaway  v.  Treleavan)  (i),  and  on  the 
Statute  of  Frauds,  where  the  contract  has   been  signed  by  the 
defendant  only,  and  not  by  the  plaintiff,  but  allowed  to  be  enforced 
by  action,  notwithstanding  the  objection  of  a  want  of  mutuality, 
tend  strongly  to  *support  the  principle  on  which  we  consider  the      [  ♦196  ] 
present  action  maintainable.    And  the  earlier  case  of  Cooper  v. 
Goodetick  (2)  may  be  adverted  to,  as  showing  the  opinion  of  the 
Court  upon  the  legal  consequence  of  bringing  an  action  by  a  body 
corporate.    In  that  case  the  defendant,  as  bailiff  of  Emanuel 
College,  made  conusance    for  rent  granted  to  them  in  fee  by 
indenture.    The  issue  was  non  concessit :  and  the  jury  found  that 
the  grantor  granted  it  by  the  deed,  and  delivered  that  deed  to  a 
stranger  to  their  use,  and  they  sealed  the  counterpart  of  that 
indenture ;  the  question  was  whether  a  stranger,  without  letter  of 
attorney  from  them  to  receive  it,  might  receive  the  deed  to  their 
use :  and  it  was  held  by  all  the  Court  that  he  might,  and  that  the 
sealing  of  the  counterpart  was  a  sufficient  agreement,  and  as  well 
as  if  they  had  made  a  letter  of  attorney ;  "  and,  if  they  had  not 
sealed  the  counterpart,  but  had  brought  an  action  upon  it,  that  had 
made  the  grant  perfect :  "  and  judgment  was  given  for  the  plaintiff. 
We  therefore  think  the  present  action   is  maintainable  by  the 
corporation,  unless  some  sufficient  answer  appears  on  the  pleas, 
which  we  now  proceed  to  consider. 

The  second  plea  of  the  defendant  Bobertson  only  raises  more 
distinctly  the  question  which  we  have  already  fully  considered  as 
arising  on  the  face  of  the  declaration  itself :  and,  as  we  hold  the 
seal  of  the  corporation  not  to  be  necessary  in  order  to  make  the 
contract  obligatory  on  the  defendants,  the  plea  itself  is  insufficient, 
and  it  becomes  unnecessary  to  give  any  opinion  on  the  subsequent 
pleadings  depending  thereon. 

The  third  plea  appears  to  us  to  be  bad  for  reasons  expressed  in 
(1)  52  £.  B.  808  (5  M.  &  W.  501).  (2)  Cro.  Eliz.  862. 
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the  course  of  the  argument :  and,  indeed,  the  learned  counsel  for 
the  defendants  did  not  rely  upon  it. 

The  fourth  plea,  which  is  pleaded  to  all  the  breaches  in  the 
declaration  except  that  of  not  returning  the  survey,  plans  and 
valuations,  is  a  traverse,  in  the  terms  of  the  averment  in  the 
declaration,  ''  that  the  plaintiffs  did  not  continually  from  time  to 
time,  and  at  all  times  up  to  and  until  the  time  of  passing  the 
Act  of  Parliament,  use  all  reasonable  means  and  endeavours  to 
promote  the  progress  of  the  said  bill,  and  to  procure  an  Act  of 
Parliament  to  pass  thereupon."  Now,  without  stopping  to  inquire 
whether  such  general  form  of  denial  is  allowable  by  the  rules  of 
pleading,  instead  of  showing  that  there  were  other  reasonable 
means  in  the  power  of  the  plaintiffs  which  were  not  resorted  to,  or 
that  any  other  means  were  pointed  out  to  the  plaintiffs,  and  they 
were  requested  to  use  them,  but  refused,  this  plea  raises  the 
question  whether  the  failure  to  use  all  reasonable  means  &c.  is  an 
answer  to  the  action ;  that  is,  in  other  words,  whether  the  using  all 
reasonable  means  was  a  condition  precedent  to  the  right  of  the 
plaintiffs  to  maintain  an  action  against  the  defendants  for  the 
breach  of  their  part  of  the  agreement.  Now,  in  Staters  v. 
Curling  (i),  it  was  distinctly  laid  down  as  the  result  of  a  long 
series  of  decisions,  **  that  the  question  whether  covenants  are  to 
be  held  dependent  or  independent  of  each  other  is  to  be  deter- 
mined by  the  intention  and  meaning  of  the  parties  as  it  appears 
on  the  instrument,  and  by  the  application  of  common  sense  to  each 
particular  case,  to  which  intention,  when  once  discovered,  all 
technical  forms  of  expression  must  give  way : "  and  one  of  the 
means  of  discovering  such  intention  is  thus  laid  down  in  Ritchie  v. 
Atkinson  (2),  "  Where  mutual  covenants  go  to  the  whole  of  the 
consideration  on  both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other ;  but,  where  the  covenants  go  to  a  part  only, 
there  a  ^remedy  lies  on  the  covenant,  to  recover  damages  for  the 
breach  of  it,  but  it  is  not  a  condition  precedent." 

In  this  case,  the  things  to  be  done  by  the  plaintiffs  were,  with- 
drawing opposition  to  the  bill, — promoting  the  progress  of  the  bill 
by  petition  or  otherwise  by  all  reasonable  means  at  the  expense  of 
the  defendants, — and  handing  over  to  the  defendants  certain  plans, 
surveys  and  valuations  which  had  been  taken  at  the  expense  of  the 
plaintiffs.     The  things  to  be  done  by  the  defendants,  on  the  other 


(1)  43  E.  E.  682  (3  Bing.  N.  0. 355; 
3  Scott,  740). 


(2)  10  E.  E.  307  (10  East,  306). 
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hand,  were,  that  they  should  by  the  bill  secure  to  the  plaintiffs  The  Fish. 
certain  portions  of  the  slob  and  waste  land, — that  they  should  pay  company 
1,000Z.  on  the  passing  of  the  Act, — that  they  should  pay  all  the  rqbb^tson 
expenses  of  procuring  the  Act,  and  should  return  the  plans,  &c. 
forthwith  to  the  plaintiffs  if  the  l,0O0i.  were  not  paid.  Now, 
applying  the  test  of  common  sense  to  this  agreement,  it  seems 
impossible  to  say  that  the  intention  of  the  parties  was,  that,  if  the 
plaintiffs  performed  every  part  of  that  which  they  undertook,  with 
the  single  exception  of  omitting  to  use  some  means  of  promoting 
the  bill,  which  might  be  deemed  reasonable,  however  small  and 
inefficient  those  means  might  be  in  their  own  nature,  they  should 
not  be  in  a  condition  to  claim  the  performance  of  any  part  of  that 
which  the  defendants  had  agreed  to  do  on  their  part ;  and  this,  too, 
although  the  omission  to  use  such  means  may  have  worked  no 
prejudice  to  the  defendants,  and  they  may  have  actually  obtained 
that  object  in  the  pursuit  of  which  those  very  means  were  to  be 
employed.  And,  again,  to  apply  the  other  test  laid  down  in  Boone 
V.  Eyre  (i),  and  the  other  cases  before  referred  to,  can  it  be  said 
that  this  stipulation  goes  to  the  whole  consideration  on  either  side  ? 
It  is  only  a  part,  and  a  very  small  part,  of  the  consideration 
moving  from  the  plaintiffs  :  it  certainly  does  not  amount  *to  that  [  ♦iSQ  ] 
for  which  the  defendants  were  to  give  the  whole  consideration 
moving  from  them.  It  is  sufficient  to  refer  to  the  terms  of  the 
agreement  itself,  and  to  see  what  stipulations  the  defendants 
entered  into  thereby,  to  be  satisfied  that  this  part  of  the  plaintiffs' 
engagements  goes  to  a  very  immaterial  part  of  the  consideration  on 
either  side. 

We  hold,  therefore,  that  this  stipulation  on  the  part  of  the 
plaintiffs,  the  performance  of  which  has  been  denied  by  the  fourth 
plea,  is  not  a  condition  precedent  on  the  part  of  the  plaintiffs. 
And,  although  it  may  be  argued  that  this  must  be  considered  as  a 
condition  precedent,  because  the  defendants  cannot  maintain  a 
cross  action  thereon  for  damages ;  we  answer  that  it  is  not  to  be 
assumed  that  such  cross  action  is  not  maintainable,  but,  on  the 
contrary,  for  the  reasons  before  given,  it  might  be  maintainable. 
But  even  if  it  could  not  be,  the  question  whether  a  condition  is 
precedent  or  not,  is  a  question  of  intention  of  the  parties  them- 
selves as  it  appears  on  the  contract  itself,  not  the  determination 
whether  the  agreement  will  bear  a  cross  •  action  in  a  court  of 
law.  We  therefore  think  the  fourth  plea,  which  puts  in  issue  the 
(1)  2  B.  R.  768  (1  H.  Bl,  273,  w.). 
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COMPANY     be  supported. 

lioBKBTsoK.  ^^^  ^^^b  pl^^  appears  to  us  to  be  clearly  bad.  It  alleges  that 
the  plaintiffs  presented  a  petition  to  the  House  of  Lords  against  the 
preamble  of  the  bill.  This  amounts  at  most  to  an  argumentative 
traverse  either  of  the  averment  that  the  plaintiffs  withdrew  their 
opposition  to  the  bill,  or  of  the  averment  that  the  plaintiffs  used  all 
reasonable  means  to  promote  the  bill,  without  distinctly  showing  to 
which  it  is  intended  to  apply.  It  is  bad,  therefore,  on  the  grounds 
discussed  in  the  consideration  of  the  fourth  plea ;  and  indeed  it 
may  be  further  observed,  that,  neither  by  the  fourth  nor  the  fifth 
[  *200  ]  is  it  shown  that  the  supposed  breach  of  contract  *imputed  to  the 
plaintiffs  was  committed  by  them  before  the  breach  of  contract  as 
to  the  clauses  of  the  bill  alleged  in  the  declaration  to  have  been 
committed  by  the  defendants. 

Inasmuch,  therefore,  as  we  think  the  declaration  good,  and  the 
several  pleas,  for  the  reasons  above  given,  insuf&cient,  we  give  our 
judgment  for  the  plaintiffs,  against  the  defendant  Eobertson. 

The  several  pleas  which  are  pleaded  by  the  defendant  Booth  are, 
in  substance,  the  same  as  those  pleaded  by  the  defendant  Robertson, 
which  we  have  already  considered,  and  upon  which  we  have  given 
our  judgment.  The  only  difference  in  the  subsequent  part  of  the 
pleadings  is,  that  the  plaintiffs,  instead  of  demurring  specially  to  the 
rejoinder  of  the  defendant  Booth  to  the  replication  to  the  second 
plea,  have  surrejoined,  and  stated  a  confirmation  of  the  authority 
of  their  agent  by  a  deed-poll  under  their  common  seal.  But,  as 
the  judgment  given  in  the  case  of  Bobertson  proceeded  on  the 
grbund,  as  well  of  the  insuf&ciency  of  the  pleas  pleaded,  as  of  the 
sufBciency  of  the  declaration,  we  think  the  same  reasons  apply  to 
the  present  case,  and  that  it  is  unnecessary  to  add  any  thing  to  what 
has  been  already  stated. 

The  judgment  already  pronounced  upon  the  pleas  of  the  defen- 
dant Robertson  will  also  govern  those  pleaded  by  the  defendant 
Staines,  except  as  to  the  fifth  plea  ;  upon  which  we  have  given  the 
plaintiffs  leave  to  amend  on  the  usual  terms. 

Judgment  for  the  plaintiffs. 
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(5  Man.  &  G.  253-263 ;  S.  C.  12  L.  J.  0.  P.  147 ;  6  Scott,  N.  E.  182  ;  2  DowL        ^««J3. 

N.  S.  838.) 

A  memorandum  as  follows :  '*  Send  me  a  licence  to  nse  two  of  A.*b  patent 
furnaces  to  be  applied  to  a  singe-plate,  &c.,  for  which  I  agree  to  pay,  as 
agreed,  25/.  as  a  patent-right,  and  which  is  to  include  iron  works,  fire- 
bricks, and  labour ;  engineers'  or  fumaoe-builders'  time  to  superintend  or 
fix  the  above  order,  to  be  paid  6s.  per  day : " 

Held  to  be  either  an  agreement,  or  an  acceptance  of  a  previous  proposal, 
and  therefore  to  require  a  stamp : 

Held  also,  that  it  was  not  within  the  exemption  in  the  Stamp  Act,  as 
relating  to  '*the  sale  of  goods,  wares,  or  merchandise,*'  as  either  the 
primary  object  of  the  agreement  was  the  licence,  or  it  was  an  agreement 
for  the  erection  of  fixtures. 

Assumpsit.  The  first  count  was  for  the  licence,  consent  and 
permission  of  the  plaintiff,  before  then  given  and  granted  to  the 
defendant  to  erect,  set  up  and  apply  and  use  in  divers  ways  and  on 
divers  occasions  and  purposes,  a  certain  patent  invention  whereof 
the  plaintiff  was  the  owner  and  proprietor,  that  is  to  say,  a  certain 
invention  called  Chanter  &  Co.'s  patent  furnace,  and  to  use  and 
apply  the  same  for  the  use  and  benefit  of  the  defendant ;  which 
patent  invention  the  defendant  had  then,  in  divers  ways  &c., 
erected  &c.,  and  applied  to  his  own  use  and  benefit,  under  and  by 
virtue  of  the  said  licence  and  permission.  There  were  also  counts 
for  goods  sold,  for  work  and  materials,  and  upon  an  account  stated. 
Plea :  non  (MSunipsiL 

At  the  trial,  before  Tindal,  Gh.  J.,  at  the  sittings  in  London  after 
Michaelmas  Term  last,  the  plaintiff  having  abandoned  the  first 
count,  tendered  in  evidence  the  following  document,  which  was  a 
printed  form,  filled  in  with  names  and  dates,  and  with  certain 
alterations  and  interlineations. 

"  No.  1.  (I) 

Send  me  a  License  to  use  two  of 
Chanter  &  Co.'s  -psktent  furnaces 
to  be  applied  to  a  singe  plate 

and  cloth  boiler 
*for  which  /  agree  to  pay  Mr.  Chanter  or  his  [  '254  ] 

order,  tho  tormo  of  printod  lict  horounto  annoiod- 

(1)  The  words  in  italics  were  written  in  this  document;  the  others  were  in 
the  printed  form. 
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Chanter  as  ag.,  Twenty-Jive  pounds  as  a  patent  right  and 

Dickinson.  which  is  to  incltide  iron  works,  fire  bricks  and  labor. 

"  Signature  Nath\  Dickinson, 

"  Place  Canal  St.  Dye  Works. 

"  Date  June  1th,  1842. 

"  Remarks  to  be  paid  for  Nett  Cash 

in  —  months, 
one 

"  Engineers'  or  furnace-builders'  time,  to  superintend  or  fix  the 
above  order,  to  be  paid  six  shillings  per  day ;  and  all  expenses,  if 
the  distance  exceeds  three  miles." 

It  was  objected  that,  this  being  an  agreement,  the  subject-matter 
of  which  was  of  the  value  of  upwards  of  201.,  a  stamp  was  necessary 
under  55  Geo.  III.  c.  184,  Sched.  Part  1,  tit.  Agreement  (i).  The 
Lord  Chief  Justice  reserved  the  point,  and  a  verdict  was  found  for 
the  plaintiff,  the  defendant  having  leave  to  move  to  enter  a  nonsuit. 

Bompas,  Serjt.,  on  a  former  day  in  this  Term  (January  18th) 
having  obtained  a  rule  nisi  accordingly, 

Cfiannell,  Serjt.  now  showed  cause : 

The  document  in  question  is  not  an  agreement.  It  is  nothing 
more  than  an  offer  or  proposal.  It  may  be  treated  as  being 
addressed  to  no  one,  since  the  name  of  Nicholas  Hoyle(2), 
originally  existing  in  the  memorandum,  has  been  struck  out.  It 
was  a  mere  printed  form  for  an  order,  subject  to  its  becoming  an 
agreement  by  acceptance  and  execution  of  it  in  the  terms  contained 
in  it.  In  Drant  v.  Brown  (3)  it  was  laid  down  by  Baylby,  J.,  that 
[  *25r>  ]  a  paper  ^containing  a  mere  proposal,  subsequently  agreed  to  by 
parol,  to  let  land  according  to  terms  contained  in  another  paper 
that  was  stamped,  was  not  such  an  *'  agreement,  minute  or 
memorandum  of  agreement "  as  required  a  stamp.  The  expres- 
sion **  as  ag."  contained  in  the  memorandum  in  this  case,  must 
undoubtedly  be  taken  to  mean  ''  as  agreed ;  "  but  that  may  merely 
refer  to  the  price,  in  case  the  proposal  was  accepted. 

(Cresswbll,  J. :  That  would  seem  to  point  to  a  price  previously 
agreed  upon,  in  which  case  acceptance  would  make  it  a  complete 
agreement.) 

(1)  See  now  Stamp  Act,  1891  (54  &  55      agent  for  the  plaintiff. 

Vict.  c.  39),  Sch.  tit.  Agreement.  (3)  3  B.  &  C.  665;  5  Dowl.  &  Ry. 

(2)  He  was  stated  to  have  been  the      582. 
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The  document  was  merely  a  form  adapted  to  ordinary  sales,  and  chanteb 
capable  of  being  altered  to  meet  the  particular  circumstances  of  diokinsok. 
each  case.  The  words  "as  agreed"  would  seem  to  refer  to  "the 
terms  of  printed  list "  which  are  struck  out;  so  that  the  words  "  as 
agreed  "  may  mean  "  as  specified/'  and  may  be  considered  to  refer 
to  a  rate  of  prices  agreed  to  be  substituted  for  those  in  the  printed 
lists ;  and  then  the  instrument  on  the  face  of  it  would  not  neces- 
sarily require  a  stamp.  In  Edgar  v.  Blick  (i),  which  was  an  action 
on  a  parol  contract,  it  was  held  by  Lord  Ellenbobough,  Ch.  J., 
that  reference  might  be  had  to  an  unstamped  document  containing 
a  written  proposal  of  the  terms  of  such  contract.  It  may  perhaps 
be  contended  on  behalf  of  the  defendant,  that  as  this  document  is 
at  least  evidence  of  a  contract,  it  is  within  the  terms  of  the  Act ; 
but  the  same  observation  would  apply  to  every  case  of  a  written 
proposal  followed  by  a  parol  acceptance.  In  Vaughton  v.  Brine  (2) 
it  was  said  by  Tindal,  Ch.  J.,  that  though  the  words  in  the  Stamp 
Act  "  whether  the  same  shall  be  only  evidence  of  a  contract"  &c. 
would  extend  to  all  cases  in  which  recourse  is  had  to  any  writing  as 
evidence  of  a  contract ;  still  the  document  must  come  within  the 
previous  *words  "  minute  or  memorandum  of  agreement."  [  •266  ] 

(Ebskine,  J. :  The  document  in  that  case  was  neither  a  contract 
obligatory  upon  the  parties,  nor  a  memorandum  of  contract  between 
any  parties. 

TiNDAL,  Ch.  J. :  The  difficulty  here  lies  in  the  precise  words  in  the 
document — "I  agree"  and  "as  agreed" — can  they  point  to  any 
thing  but  a  former  agreement  ?) 

There  is  no  evidence  of  any  previous  negotiation.  It  is  not  disputed 
that  wherever  a  contract  is  reduced  to  writing  it  must  be  stamped ; 
and  even  where  the  terms  of  a  parol  agreement  are  subsequently 
reduced  to  writing,  so  as  such  writing  is  to  be  available  as  evidence, 
it  would  require  to  be  stamped;  but  the  document  here  it  is 
submitted  is  a  mere  preliminary  proposal. 

But  admitting  the  instrument  to  be  an  agreement,  it  falls  within 
the  exemption  in  the  Stamp  Act,  being  an  agreement,  "for,  or 
relating  to,  the  sale  of  goods,  wares  or  merchandise."  It  has 
especial  reference  to  the  sale  of  the  furnaces,  and  not  merely  the 
licence  to  use  them.     *     ♦     * 

(1)  18  B.  E.  809  (I  Stark.  N.  P.  0.  (2)  56  R.   R.    379   (I   Man.    &  G. 

4^4).  359 ;  1  Scott,  N.  E.  258). 
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Ohantbb  Bompas,  Serjt.,  in  support  of  the  rule: 

DiGKiNsoK.  The  whole  tenor  of  the  memorandum  in  question  shows  that  it 
[  ^^^  ]  amounts  to  an  agreement,  and  is  not  merely  an  order  or  proposal. 
If  it  is  an  agreement  it  cannot  be  said  to  relate  to  the  sale  of  goods. 
A  furnace  is  not  a  manufactured  article  ready  for  delivery,  as  a 
boiler.  A  furnace  is,  in  fact,  manufactured  in  the  setting  up.  The 
substance  of  the  present  agreement  is  for  the  patent  right.  In 
South  V.  Finch  (i),  it  was  held  that  an  agreement  for  the  sale  of 
goods  and  the  good-will  of  a  business,  required  a  stamp.  That  is  a 
much  stronger  case  than  the  present,  since  in  that  case  the  estimated 
value  of  the  good-will,  formed  but  a  small  part  of  the  amount ;  but 
in  this  case  the  licence  is  the  primary  object,  as  expressly  appears 
by  the  declaration. 

(Channell,  Serjt. :  The  first  count  was  given  up  at  the  trial,  and 
the  plaintiff  proceeded  upon  the  count  for  goods  sold.) 

The  cases  cited  on  the  other  side  relate  solely  to  the  sale  of  goods. 
The  present  agreement,  which  appears  on  the  face  of  the  two  docu- 
ments, is  not  an  agreement  for  the  sale  of  goods.  It  is  therefore 
within  the  provisions  of  the  Stamp  Act,  and  the  onus  lies  upon  the 
plaintiff  to  take  it  out  of  their  operation. 

TiNDAL,  Gh.  J. : 

The  first  question  in  this  case  is,  whether  the  document  under 
consideration  amounts  to  an  agreement ;  for  if  it  is  only  a  proposal 
or  a  mere  order  it  will  not  require  a  stamp.  I  think  it  is  impossible 
to  read  the  document  without  seeing  that  it  amounts  to  an  agree- 
ment. It  seems  that  the  parties  had  previously  met  and  agreed  on 
a  stipulated  sum  as  the  price  to  be  paid.  The  words  being  *'  send 
me  a  licence  to  use  two  of  Chanter  &  Co.'s  patent  furnaces,  to  be 
[  *260  ]  applied  to  a  singe-plate  and  cloth  boiler,  for  *which  I  agree  to  pay 
Mr.  Chanter  or  his  order,  as  agreed,  252.  as  a  patent  right."  Now 
this  amounts  to  a  statement,  that  the  defendant  holds  himself 
bound  by  an  agreement  to  pay  a  stipulated  price  for  the  things 
mentioned.  Prima  facie^  therefore,  this  is  a  document  requiring  a 
stamp ;  and  it  lies  on  the  plaintiff  to  show  that  the  matters  con- 
tained in  it  are  such  as  fall  within  the  exceptions  mentioned  in 
the  Stamp  Act,  which  are  confined  to  ''memorandum,  letter  or 
agreement  made  for  or  relating  to  the  sale  of  any  goods,  wares  or 

(1)  43  E.  B.  726  (3  Bing.  N.  C.  606;  4  Scott,  293). 
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merchandise."  Then,  the  question  is — does  this  agreement  relate  to  Chantbr 
the  Bale  of  any  goods,  wares  or  merchandise  ?  In  the  first  place  it  dickinbon. 
seems  like  a  stipulation  for  leave  to  use  the  subject-matter  of  the 
order.  The  defendant  says,  ''  send  me  a  licence  for  two  of  Chanter 
&  Co.'s  patent  furnaces/'  for  which  he  agrees  to  pay  2oZ.  "  as  a 
patent  right.*'  Now,  I  cannot  see  why  these  words  were  left  in  the 
memorandum,  unless  it  was  intended  that  the  party  should  be  at 
liberty  to  use  the  furnace  as  a  patent  right ;  that  is,  that  he  might 
repair  or  refix  them  if  they  got  out  of  order,  without  being  liable  to 
the  patentee  for  an  infringement  of  his  patent.  It  appears  to  be 
an  agreement  for  a  licence  to  put  up  a  furnace  upon  the  plaintiff's 
principle.  If  it  were  a  purchase  of  a  furnace  itself,  no  licence  to 
use  it  would  be  required ;  for  it  would  be  a  purchase  of  the  patent 
article  and  of  the  licence  to  use  it,  at  the  same  time.  But  further, 
looking  at  the  nature  of  the  things  to  be  used,  I  think  they  cannot 
properly  be  said  to  fall  within  the  description  of  *'  goods,  wares  or 
merchandise."  They  were  furnaces  ''  to  be  applied  to  a  singe-plate 
and  a  cloth-boiler ;  "  and  it  appears,  from  the  whole  of  the  agree- 
ment, that  they  were  to  be  fixtures.  The  sum  agreed  upon  was  ''  to 
include  iron- work,  fire-bricks  and  labour" — a  stipulation  not  refer- 
able to  a  ready-made  article,  or  to  one  which  might  be  rendered 
serviceable  without  much  ^labour :  on  the  contrary,  it  appears  that  [  *26i  ] 
something  was  to  be  done  on  the  premises  before  the  articles  could 
be  used.  This  is  evident  from  the  memorandum  at  foot,  which  we 
are  entitled  to  look  at.  It  provides  that  '*  engineers'  or  furnace- 
boUders'  time,  to  superintend  or  fix  the  above  order  is  to  be  paid  6^. 
per  day;  and  also  expenses,  if  the  distance  exceeds  three  miles." 
This  shows  that  it  was  not  work  to  be  done  instanter  and  with  little 
labour ;  that  it  was  not  merely  an  agreement  for  the  sale  of  goods, 
but  for  work  to  be  done  by  the  plaintiff  upon  the  premises  of  the 
defendant,  whereby  furnaces  were  to  be  put  up  on  a  particular 
plan.  This  brings  the  case  within  the  principle  of  South  v. 
Finch  (1) ;  and  the  rule  for  entering  a  nonsuit  must  therefore  be 
made  absolute. 

COLTMAN,  J. : 

I  think  the  case  is  free  from  doubt.  The  document  in  question 
clearly  has  reference  to  some  former  agreement  with  an  agent,  or 
to  some  previous  offer,  in  which  case  it  is  an  acceptance  of 
such  offer. 

(1)  43  B,  B.  726  (8  Bing.  N.  0.  506;  4  Scott,  293). 
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Chantrb  Then  the  question  is,  whether  it  falls  within  the  exemption  in 
Dickinson.  ^^^  Stamp  Act.  The  primary  object  of  this  contract  seems  to  be, 
the  purchase  of  the  licence  and  not  of  the  patented  article.  It  is  a 
contract  for  the  right  to  make  use  of  a  patent  machine.  Bat, 
independently  of  that,  I  think  the  subject-matter  of  the  contract 
has  not  been  shown  to  be  ''  goods,  wares  or  merchandise,"  so  as 
to  support  a  count  for  goods  sold.  Work  and  labour  were  to  be 
done  before  the  article  was  available;  indeed  the  thing  itself  had 
apparently  no  existence  at  the  time. 

Erseine,  J.  : 

I  also  am  of  opinion,  that  the  rule  must  be  made  absolute.  The 
[  •2G2  ]  statute  imposes  a  duty  *upon  every  "  agreement,  or  minute,  or 
memorandum  of  agreement,  &c.,  where  the  matter  thereof  shall 
be  of  the  value  of  201.  or  upwards,  whether  the  same  shall  be  only 
evidence  of  a  contract,  or  obligatory  upon  the  parties  from  its  being 
a  written  instrument.'*  It  is  true,  it  has  been  decided  that  these 
words,  general  as  they  are,  do  not  include  every  written  minute  that 
may  be  used  as  a  link  of  evidence  of  a  contract ;  and,  therefore, 
that  a  mere  proposal  in  writing  to  enter  into  a  contract  is  not  within 
their  operation.  But,  looking  at  this  paper,  it  is  clear  that  it  must 
be  taken,  either  as  a  contract  obligatory  on  the  defendant,  or  as 
evidence  of  an  existing  contract  previously  entered  into.  It  shows 
that  some  previous  arrangement  had  taken  place,  and  must  be  con- 
sidered, at  the  lowest,  as  a  minute  of  a  parol  agreement.  As  such, 
it  requires  a  stamp,  unless  within  any  of  the  exemptions  of  the 
Stamp  Act.  Then  it  is  said,  that  it  relates  to  the  sale  of  goods. 
If  it  had  been  a  contract  for  the  purchase  of  a  grate  to  be  fixed, 
there  is  nothing  to  show  that  such  a  document  would  require  a 
stamp,  except  the  doubt  expressed  by  Parke,  B.  in  the  case  of 
Pinner  v.  Arnold.  I  should  not,  I  confess,  feel  any  great  doubt 
myself  on  such  a  point,  since  the  purchase  of  the  grate  would  be 
the  principal  thing,  and  the  work  and  labour,  in  fixing,  it  would  be 
merely  incidental.  Here,  I  should  say  from  the  terms  of  the  agree- 
ment, that  the  work  and  labour  were  the  principal  thing ;  at  any 
rate  it  is  for  the  plaintiff  to  show  that  it  is  not  so.  The  meaning 
of  the  contract  appears  to  me  to  be  this ;  the  defendant  writes  to 
the  plaintiff,  ''inasmuch  as  I  cannot  use  furnaces  according  to 
your  patent  right  without  a  licence,  I  will  give  you  251.  to  erect 
two  for  me."  This  is  quite  beside  any  question  as  to  a  sale 
of  goods. 
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Cbbsswbll,  J. :  Chanter 

*  r. 

I  am  entirely  of  the  same  opinion.  Drant  v.  Brown  is  certainly  Dickinson. 
an  authority  for  the  proposition  *that  a  mere  proposal  does  not  [  *263  ] 
require  a  stamp ;  but  I  think  the  document  in  this  case  does  not 
bear  that  character.  This  is  an  absolute  order ;  and  I  cannot 
adopt  the  ingenious  suggestion  of  my  brother  Channel^  that  the 
words  ''  as  agreed"  may  mean  as  agreed  in  the  printed  list,  which 
latter  words  are  struck  out.  I  am  of  opinion  that  it  amounts  to  a 
written  acceptance  of  a  previous  proposal ;  and  that  therefore  a 
stamp  was  necessary. 

It  is  said  that  the  case  comes  within  the  exemption  in  the  Act  as 
to  sales  of  goods,  &c.  But  it  appears  to  me  not  to  be  a  contract 
for  the  purchase  of  any  thing  ;  certainly  not  of  any  goods  or 
chattels.  Upon  the  face  of  the  document,  it  rather  bears  the 
appearance  of  being  an  order  for  a  licence  or  privilege  to  use  a 
patent  article,  and  not  a  purchase  of  any  specific  article.  But  even 
if  we  take  it  to  be  a  contract  for  the  purchase  of  two  furnaces,  what 
is  there  to  show  that  these  furnaces  were  goods  and  chattels  ?  It 
appears  that  they  would  have  to  be  erected  on  the  defendant's 
premises.  A  furnace  has  not  an  independent  existence,  to  be  sold 
as  a  chattel ;  it  has  to  be  erected  and  fixed  on  the  freehold. 

Rvle  absolute  (l). 


SHOEE  V.  BEDFOKD.  i843. 

(5  Man.  &  G.  271—273 ;  S.  C.  12  L.  J.  C.  P.  138.)  Jan^. 

A.  haying  a  claim  against  B.,  they  went  together  to  the  office  of  A/s        [  271  ] 
attorney,  who  had  never  acted  as  attorney  for  B.    A  statement  was  made 
by  B.  relating  to  A.'s  claim ;  and  it  was  arranged  that  the  attorney  should, 
on  behalf  of  B.,  write  to  a  third  party  in  respect  of  the  subject-matter  of 
the  daim.    An  action  having  been  afterwards  brought  by  A.  against  B. : 
Held,  that  the  statement  by  B.  was  not  a  privileged  communication  : 
Held  also,  that  the  letter,  being  an  act  done,  might  be  proved  by  the 
attorney. 

This  was  an  action  upon  the  warranty  of  a  horse. 

At  the  trial  before  the  under-sheriflf  of  the  county  of  Berks,  it 
was  proved  that  the  plaintiff  had  bought  the  horse  in  question  from 
the  defendant  under  a  warranty;  and  that  the  horse  proved 
unsound.  It  was  contended  for  the  defendant  that  he  had  acted  in 
the  matter  only  as  the  agent  of  one  Pithers.  Previously  to  the 
action  being  brought,  one  Ormond  had  been  the  attorney  for  the 

(1)  See  also  Lucas  v.  Bfoch,  56  E.  R.  419  (1  Man.  &  G,  417). 
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Shore  plaintiff,  but  had  never  acted  for  the  defendant.  The  clerk  of 
Bedford.  Ormond  proved  that  before  action  brought,  the  plaintiff  and 
defendant  called  together  at  Ormond's  office.  The  witness  was 
asked  what  passed  on  that  occasion ;  the  question  was  objected  to 
by  the  counsel  for  the  defendant,  upon  the  ground  that  any  state- 
ment made  by  the  defendant  under  such  circumstances  was  a 
privileged  communication;  but  the  question  was  overruled.  The 
witness  stated  that  the  defendant  admitted  he  had  bought  the  horse 
from  Fithers  for  the  same  price  and  with  the  same  warranty ;  that 
the  plaintiff  then  stated  that  he  would  not  sue  the  defendant  if  he 
(the  defendant)  would  sue  Pithers,  and  that  he  (the  plaintiff)  would 
save  him  harmless;  that  the  defendant  agreed  to  this,  and 
accordingly  instructed  the  witness  to  write  to  Pithers  for  the  price 
of  the  horse,  which  he  did.  The  defendant's  counsel  also  objected 
to  the  letter  being  read ;  but  it  was  received  in  evidence ;  and  the 
plaintiff  had  a  verdict  for  17 L 

Tdfourd,  Serjt.  on  a  former  day  in  this  Term  (January  14th) 

moved  for  a  new  trial,   upon  the  ground   that  the  evidence  of 

[  •272  ]      Ormond's  clerk  had  been  improperly  *received ;  as  what  took  place 

between  him  and  the  defendant  was  a  privileged  communication 

between  attorney  and  client. 

(TiNDAL,  Ch.  J. :  It  was  more  like  an  admission  by  the  defendant 
in  the  presence  of  the  plaintiff 's  attorney.  All  that  passed  in  the 
office  was  before  the  time  when  the  letter  was  written  to  Pithers, 
and  before  the  time  when  Ormond  could  be  said  to  have  acted  in 
any  way  as  the  defendant's  attorney.) 

But  if  at  that  time  he  consulted  him  as  attorney,  the  communica- 
tion was  privileged.  The  letter  at  all  events  was  written  in  the 
character  of  attorney. 

(Erskine,  J. :  That  was  an  act  done,  and  therefore  not  within  the 
rule  as  to  privileged  communications.) 

The  learned  Serjeant  referred  to  Doe  d.  Peter  v.  Wat  kins  (i) .     *     *     * 

A  rule  nisi  having  been  granted, 

Channell,  Serjt.  now  showed  cause : 

It  may  be  admitted  that  the  rule  as  to  privileged  communications 
may  extend  to  such  as  are  preliminary  to  a  suit  (2).     But  here  the 

(1)  43  E,  E.  701  (3  Bing.  N  C.  421 ;  (2)  See    Greenvuyh    v.    Gaskell,    36 

4  Scott,  155).  R  E.  258  (1  My.  &  K  100). 
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eommanication  was  not  of  that  character.  The  meaning  of  the  Shore 
rule  is,  that  one  party  shall  not  call  the  other  party's  attorney  to  Bedford. 
state  what  he  had  been  told  professionally  relating  to  the  suit. 
Bnt  here  the  two  parties  go  together  to  an  attorney,  and  make  a 
statement  in  his  presence.  Ormond  was  not  at  that  time  the 
defendant's  attorney,  or  if  he  was,  the  communication  was  not 
privileged,  as  it  was  made  in  the  presence  of  the  plaintiff.  In  fact 
it  was  an  admission  made  to  the  clerk  of  the  plaintiff 's  attorney. 

Talfoiird,  Serjt.  in  support  of  the  rule :  [  273  ] 

The  attorney's  clerk  must,  of  course,  be  taken  to  be  the  same  as 
the  attorney ;  and  he  was  clearly  consulted  professionally  by  the 
defendant. 

(Maule,  J. :  If  two  parties  go  to  an  attorney,  can  what  is  said  by 
one  of  them  in  the  presence  of  the  other  be  considered  confidential  ? 

E&SKiNE,  J. :  In  Griffith  v.  Davies  (i)  it  was  held  that  a  conversa- 
tion in  which  the  defendant  proposed  a  compromise  with  the 
plaintiff,  might  be  proved  by  the  defendant's  attorney  who  was 
present  at  the  time.) 

Perhaps  a  party  who  accidentally  overheard  a  conversation  between 
an  attorney  and  his  client  might  be  allowed  to  prove  it.  But  the 
question  here  is,  whether  the  attorney  is  at  liberty  to  divulge  a 
communication  made  to  him. 

(Ebskine,  J. :  It  appears  that  the  plaintiff  and  defendant  having 
had  a  misunderstanding,  they  go  to  the  plaintiff's  attorney  and 
come  to  an  arrangement.  The  only  question  is,  whether  they  did 
not  go  for  the  purpose  of  consulting  Ormond  as  to  the  best  means 
of  seeing  Pithers. 

TiNDAL,  Gh.  J.:  It  does  not  appear  to  me  to  be  at  all  like  a 
confidential  communication.) 

Per  CuBiAif : 

Rule  discharged  (2). 

(1)  39  E.  R  547  (5  B.  &  Ad.  602).  869  (9  M.  &  W.  681 ;    1  Car.  &  M. 

(2)  See   Perry  v.  Smith,  60  E.   E.      554). 
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1848.  wboLLEY  AND  Another  v.  REDDELIEN. 

Jan,  25. 
(5  Man.  &  G.  31ft— 321 ;  S.  0.  12  L.  J.  C.  P.  152 ;  6  Scott,  N.  K.  199.) 

1^  ^    J  A  charter-party  (or  memorandum  of  charter),  by  which  it  is  agreed  that 

the  ship,  after  delivering  her  outward  cargo  at  Malta,  shall,  with  all  con- 
venient speed,  sail  to  one  of  several  ports  as  shall  be  ordered  at  Malta, 
contains  an  implied  promise,  on  the  part  of  the  charterer,  that  the  ship 
shall  be  ordered  at  Malta  to  sail  to  such  port  within  a  reasonable  time  after 
her  arrival  at  Malta. 

Assumpsit.  The  declaration  stated  that  on  the  24th  of  December, 
1841,  by  a  certain  charter-party  (memorandum  of  charter)  then 
made  between  the  plaintiffs,  owners  of  the  coppered  ship  called  the 
Robert  A.,  Johnson  master,  of  the  measurement  of  300  tons  or 
thereabouts,  then  lying  in  the  port  of  London  and  on  the  point  of 
sailing  for  Malta  with  Government  stores  of  the  one  part,  and  the 
defendant  of  the  other  part,  it  was  witnessed  that  the  said  ship, 
being  tight  &c.,  after  delivering  her  outward  cargo,  should,  with  all 
convenient  speed,  sail  and  proceed  to  Marseilles,  Genoa,  or  another 
safe  port  on  the  west  coast  of  Italy,  or  a  safe  port  on  the  east  coast 
of  Italy,  not  higher  than  Manfredonia,  as  should  be  ordered  at 
Malta,  or  so  near  thereunto  as  she  could  safely  get,  and  there  load 
from  the  factors  of  the  defendant  a  full  and  complete  cargo  of  wheat 
[  •317  ]  or  other  lawful  merchandize,  not  exceeding  *what  she  could  reason- 
ably stow  and  carry  over  and  above  her  tackle,  apparel,  provisions 
and  furniture ;  and  being  so  loaded  should  therewith  proceed  to  a 
good  and  safe  port  in  the  United  Kingdom  (Gloucester  excepted) 
calling  at  Cork  or  Falmouth  for  orders,  or  so  near  thereunto  as  she 
could  safely  get,  and  deliver  the  same  on  being  paid  freight  as 
follows,  6«.  per  Imperial  quarter,  &c.  &c.,  the  act  of  God  &c.  always 
excepted ;  one  half  of  the  freight  to  be  paid  in  cash  on  unloading 
and  right  delivery  of  the  cargo,  and  the  remainder  by  good  approved 
bills  on  London,  at  three  months  following ;  forty  running  days  to 
be  allowed  the  defendant  (if  the  ship  should  not  be  sooner  dispatched) 
for  loading  and  delivery,  and  ten  days  on  demurrage  over  and  above 
the  said  laying  days,  at  72.  per  day.  The  declaration,  after  setting 
out  a  penalty  for  non-performance  of  the  agreement,  stated  that  the 
charter-party  being  so  made,  afterwards,  to  wit  &c.,  in  considera- 
tion thereof,  and  that  the  plaintiffs  had  then  promised  the  defendant 
to  perform  and  fulfil  the  charter-party  in  all  things  on  their  part  to 
be  performed  and  fulfilled,  the  defendant  promised  the  plaintiffs  to 
perform  and  fulfil  the  charter-party  in  all  things  on  his  part  to  be 
performed  and  fulfilled,  and  that  the  said  ship  should  be  ordered  at 
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Malta  to  sail  and  proceed  to  such  port  as  in  the  said  charter-party  woolley 
is  mentioned  within  a  reasonable  time  after  the  arrival  of  the  said  reddelien. 
ship  at  Malta  aforesaid.  Averment :  that  although  the  plaintiffs 
had  performed  and  fulfilled  &c.y  and  although  the  said  ship  within 
a  reasonable  time  of  making  of  the  said  charter-party,  to  wit,  on 
the  day  and  year  aforesaid,  did  set  sail  and  proceed  to  Malta  afore- 
said, and  although  the  same  ship  within  a  reasonable  time  in  that 
behalf  after  her  arrival  at  Malta  aforesaid  and  the  delivery  of  her 
outward  cargo,  to  wit,  on  the  26th  of  March,  1842,  was  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage  in  the 
charter-party  mentioned,  and  although  the  same  ship  was  then 
ready  *with  all  convenient  speed  to  sail  and  proceed  to  Marseilles,  [  *318  ] 
Genoa,  or  another  safe  port  on  the  west  coast  of  Italy,  or  a  safe 
port  on  the  east  coast  of  Italy,  not  higher  than  Manfredonia,  as 
should  be  ordered  at  Malta,  yet  the  defendant,  did  not  nor  would 
within  a  reasonable  time  in  that  behalf  cause  the  said  ship  to  be 
ordered  at  Malta  to  sail  and  proceed  to  such  port  as  aforesaid,  but 
detained  the  said  ship  at  Malta  waiting  for  such  orders  for  a  long 
and  unreasonable  space  of  time,  to  wit,  twenty-eight  days,  whereby 
the  plaintiffs  were  put  to  much  cost  and  charge,  and  expended  a 
large  sum  of  money,  to  wit,  300Z.,  in  and  about  the  maintenance  of 
the  masters  and  mariners  of  the  said  ship  during  the  time  aforesaid, 
and  lost  and  were  deprived  of  great  gains  and  profits  which  they 
would  otherwise  have  had  and  acquired  by  the  use  of  the  said  ship 
during  the  said  time;  and  although  the  defendant  afterwards,  to 
wit,  on  the  22nd  of  April,  1842,  ordered  the  said  ship  to  proceed  to 
a  certain  port  within  the  meaning  of  the  charter-party,  to  wit, 
Barletta,  and  although  the  said  ship  did  then  accordingly  sail  and 
proceed  to  Barletta,  and  the  master  was  then  ready  and  willing  to 
load,  and  did  afterwards,  to  wit,  on  the  3rd  of  June,  1842,  load  on 
board  the  said  ship  at  Barletta  from  the  factors  of  the  defendant  a 
full  and  complete  cargo  of  wheat,  and  being  so  loaded  did  proceed 
therewith  to  Falmouth  for  orders,  and  being  there  ordered  to 
proceed  to  a  certain  good  and  safe  port  in  the  United  Kingdom,  to 
wit,  Dublin,  did  then  accordingly  proceed  to  the  same  port  and 
there  deliver  the  said  cargo  to  the  defendant's  agents,  according  to 
the  tenor  and  effect  of  the  charter-party,  yet  the  defendant  did 
not  nor  would,  within  the  number  of  days  in  the  charter-party 
mentioned,  load  the  said  ship  with  the  said  cargo  at  Barletta,  and 
dispatch  her  from  thence  on  the  said  voyage  and  deliver  the  said 
cargo  at  the  said  port  of  discharge,  according  to  the  true  intent 
B.B. — VOL.  LXin.  19 
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WooLLBT     and  meaning  of  the  charter-party  and  of  the  defendant's  promise 

Beddelten.    ^in  that  behalf,  but,  on  the  contrary  thereof,  detained  the  said  ship 

[  *3i9  ]       after  she  was  ready  to  receive  her  cargo  aforesaid  at  Barletta,  and 

he  defendant  had  notice  thereof,  and  after  she  was  ready  to 

deliver  the  same  at  Dablin,  and  the  defendant  had  notice  thereof, 

in  and  about  the  loading  and  unloading  of  the  said  ship  at  the  said 

places  respectively  a  long  space  of  time,  to  wit,  fifty  days,  over  and 

above  the  said  running  days  and  ten  days  of  demurrage  in  the 

charter-party  mentioned,  whereby  the  plaintiffs  were  put  to  further 

great  costs  and  charges  to  a  large  amount,  to  wit,  500Z.,  in  and 

about  further  maintaining  the  master  and  mariners  of  the  said  ship 

for  the  time  last  mentioned,  and  lost  and  were  deprived  of  the  use 

of  the  same  and  all  profits  thereof  during  the  time  aforesaid ;  and 

although  by  reason  of  the  premises  a  large  sum  of  money,  to  wit, 

722Z.  98.  6(2.,  became  due  and  payable  to  the  plaintiffs  as  and  for 

the  freight  of  the  said  ship  for  the  voyage  aforesaid  according  to 

the  terms  of  the  charter-party,  to  be  paid  as  therein  mentioned ; 

and  although  the  defendant  had  paid  more  than  half  of  the  sum 

due  for  the  said  freight,  to  wit,  6891.  12«.  6d.y  and  although  the 

plaintiffs,  to  wit,  on  the  16th  of  August  in  the  year  aforesaid, 

requested  the  defendant  to  pay  them  the  remainder  of  the  said  sum 

of  722{.  98.  6d.y  so  due  for  freight  as  aforesaid,  by  good  approved 

bills  on  London  at  three  months  following,  yet  the  defendant  had 

not  paid  the  remainder  of  the  said  sum  of  7221.  98.  6d.  by  such 

good  approved  bills  upon  London  or  otherwise ;   and  although  by 

reason  of  the  premises  a  further  large  sum  of  money,  to  wit,  210/., 

became  due  and  payable  to  the  plaintiffs  as  and  for  demurrage  for 

the  detention  of  the  said  ship  at  Barletta  and  Dublin  for  the  days 

of  demurrage  in  the  charter-party  mentioned,  yet  the  defendant 

had  not  paid  to  the  plaintiffs  the  last-mentioned  sum  of  money  or 

any  part  thereof,  but  to  pay  the  same,  &c. 

General  demurrer  and  joinder. 

[  320  ]  ChanneU,  in  support  of  the  demurrer : 

The  declaration  avers  "  that  the  defendant  promised  that  the  ship 
should  be  ordered  at  Malta  to  sail  and  proceed  to  such  port  as  in 
the  charter-party  is  mentioned."  The  defendant  made  no  such 
promise.  The  ship  was  to  discharge  her  cargo,  and  from  that  time 
the  contract  was  to  take  effect. 

(Cbesswell,  J. :  The  ship  is  to  sail  immediately  or  with  all 
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convenient  speed  after  the  discharge  of  the  outward  cargo.    But  it     Woolley 
may  have  been  the  duty  of  the  defendant  to  give  his  orders  before    reddrlien. 
the  discharge.) 

The  declaration  is  bad  if  the  promise  alleged  is  not  co-extensive 
with  the  consideration.  There  is  nothing  to  show  that  the 
defendant  was  bound  to  give  orders  for  the  homeward  voyage 
before  the  outward  cargo  was  discharged. 

(Ebskine,  J. :  It  is  not  so  alleged.  The  allegation  in  the  declara- 
tion is  that  orders  were  to  be  given  within  a  reasonable  time  after 
the  ship's  arrival  at  Malta.) 

The  declaration,  in  setting  out  the  consideration  for  the  defendant's 
promise,  contains  no  allegation  of  a  request  on  the  part  of  the 
defendant  (i). 

BompcLBj  Serjt.,  contra  : 

In  the  contract  of  charter  entered  into  between  these  parties  is 
implied  an  engagement,  to  give  orders  within  a  reasonable  time 
after  the  arrival  of  the  Robert  at  Malta,  for  that  ship  to  proceed  to 
a  port  of  loading.  The  declaration,  therefore,  properly  states  a 
promise  on  the  part  of  the  defendant  to  that  effect :  Whitwill  v. 
Scheer{2). 

(Cresswell,  J. :  The  question  is,  whether  if  the  special  promise 
had  been  omitted,  the  plaintiff  could  have  assigned  a  breach  in  not 
giving  orders  with  a  reasonable  time  after  the  arrival  of  the  vessel 
at  Malta.) 

ClianneU,  Serjt.  in  reply  :  [  S2i  ] 

It  is  not  contended  that  a  plaintiff  may  not  state  in  his  declara- 
tion a  promise  to  the  effect  of  any  implied  engagement  necessarily 
arising  out  of  the  written  contract.  But  it  is  submitted  that  here 
no  such  engagement  is  to  be  implied. 

TiMDAL,  Ch.  J. : 

The  question  in  this  case  is,  whether  the  terms  of  the  written 
contract  will  support  the  promise  on  which  the  plaintiff  has 
declared.  The  words  ''with  all  convenient  speed"  clearly  apply 
to  the  sailing  of  the  ship,  and  not  to  the  orders  under  which  she  is 

(1)  Vide  Osborne  v.  Bogers,  1  Wms.  (2)  8  Ad.  &  El.  301 ;  3  N.  &  P.  398. 

Saund.  264,  ii. ;  1  Man.  &  Or.  266,  n. 

19—2 


292  1848.     C.  P.     6  MAN.  &  G.  821.  [r.r. 


WooLLEY  to  sail.  But  the  convenience  of  the  parties,  and  the  good  reason  of 
Rbddjslikn.  the  thing  require  that  the  orders  for  sailing  from  Malta  should  be 
given  within  a  reasonable  time  after  the  arrival  of  the  vessel  at 
that  port ;  and  the  language  of  the  contract  being  susceptible  of 
that  construction,  I  am  of  opinion  that  the  promise  is  well  laid, 
and  that  the  demurrer  must  be  overruled  (i). 

Ebskinb,  J. : 

I  am  of  the  same  opinion.  I  think  the  declaration  properly 
alleges  a  promise  to  give  orders  within  a  reasonable  time  after  the 
arrival  of  the  ship  at  Malta.  What  would  be  a  reasonable  time 
after  the  arrival,  would,  if  put  in  issue,  be  a  question  for  a  jury. 
Upon  the  trial  it  might  appear  to  be  reasonable  that  the  orders 
should  be  deferred  until  after  the  discharge  of  the  outward  cargo ; 
but  it  does  not  appear  to  me  that  the  promise  resulting  from  the 
memorandum  of  charter  is  limited  to  that  period. 

Cresswell,  J. : 

I  am  of  the  same  opinion.  There  is  nothing  to  show  that  the 
orders  are  not  to  be  given  before  the  discharge  of  the  outward 
cargOy  if  it  be  reasonable  that  they  should  be  so  given. 

Judgment  for  the  plaintiff. 


1843  WARWICK  V.  ROGERS  and  bTHERs(£). 

Jan.  11.  ^  ' 
(5  Man.  &  Or,  340—375 ;  S.  C.  12  L.  J.  C.  P.  113 ;  6  JScott,  N.  E.  1.) 

*-        -^  A.  was  the  holder  of  a  foreign  bill  drawn  upon  B.,  in  England,  and 

accepted  by  B.,  payable  at  the  banking-house  of  C.  On  the  morning  when 
the  bill  became  due,  D.,  as  A.*8  banker,  took  the  bill  to  the  clearing-house 
in  London,  and  put  it  into  C.'s  drawer.  C.  having  examined  the  bill,  and 
having  funds  of  B.'s  in  his  hands  at  the  time,  cancelled  the  acceptance  by 
drawing  lines  across  B.'s  name,  without  rendering  the  acceptance  illegible. 
In  the  course  of  the  day  B.  finding  himself  to  be  insolvent,  ordered  C.  not 
to  pay  the  bill;  whereupon  C.  wrote  thereon  "cancelled  by  mistake — 
orders  not  to  pay : "  and  the  bill  was  returned  in  this  state  to  D.  at  the 
clearing-house  before  the  settling  hour.  It  is  the  usage  in  the  trade  in 
London  so  to  cancel  bills  intended  to  be  paid,  and  where  a  cancellation  has 
occurred  through  mistake,  to  indicate  the  same  by  writing  on  the  bill : 

Held,  that  under  these  circumstances,  no  legal  liability  was  cast  upon  C, 
from  which  a  promise  coiild  be  inferred  that  he  would  pay  the  amount  of 
the  bill  or  return  it  without  having  cancelled  or  destroyed  the  acceptance ; 

That  the  duty  cast  upon  C.  was  no  more  than  to  take  duo  care  of  the  bill, 
and  if  he  did  not  choose  to  pay  it,  to  return  it  uncancelled  unless  it  had 

(1)  Vide  1  Man.  &  G.  202.  325,  47  L.  J.  P.  C.  42.     See  BiUs  of 

(2)  Approved  in  Prince  v.   Oriental      Exchange  Act,   1883   (45  &  46  Vict, 
Bank    Corporation  (1878)  3  App.  Ca.      c.  61),  s.  63  (3).— A.  C. 


VOL.  Lxm.l    1843.     C.  P.     5  MAN.  &  G.  840—841.  298 

bcon  cancellod  by  mistake,  and  in  that  case  to  indicate  the  same  by  writing     \yABWiOK 

on  the  bill ;  t. 

That  C.  did  use  duo  care  to  prevent  the  acceptance  from  being  defaced ;         Rookbs, 
That  the  acceptance  was  an  acceptance  defaced  and  cancelled  in  point  of 

fact,  but  that  it  was  an  acceptance  cancelled  by  mistake. 

Semblf,  that  a  banker  who  omits  to  return,  or  defaces,  a  bill  is  not,  in  all 

cases,  under  an  obligation  to  pay  the  amount ; 
But  semblet  if  he  do  so  wrongfully  he  becomes  liable  to  an  action  on  the 

case  if  the  holder  has  sustained  damage  by  his  breach  of  duty. 
Held  also,  that  under  the  circumstances  above  stated,  A.  could  not  sue 

C.  for  money  had  and  received. 
The  facts  having  been  found  by  a  special  verdict  in  the  ordinary  way : 
Held,  that  the  case  was  not  within  the  3  &  4  Will.  IV.  c.  42,  s.  24  (1)  : 
Held  also,  that  after  special  verdict,  the  pleadings  could  not  be  amended. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  certain 
persons  asing  the  style  or  firm  of  H.  B.  and  S.  Barker  &  Co., 
before  the  making  of  the  promise  thereinafter  next  mentioned,  to 
wit,  on  the  15th  of  October,  1885,  at  Smyrna,  in  parts  beyond  the 
seas,  made  and  drew  their  certain  bill  of  exchange,  directed  to  Mr. 
Bichard  Jellicoe,  London,  and  thereby  requested  the  said  B.  J.,  at 
sixty-one  days  after  sight  thereof,  to  pay  by  that  their  first  bill  of 
exchange  to  the  order  of  Mr.  Alexander  Bargigli  the  sum  of  8002. 
sterling,  value  of  the  same ;  which  bill  the  said  A.  B.  ^afterwards,  [  *34i  ] 
to  wit,  on  the  day  and  year  aforesaid,  indorsed  and  delivered  to  a 
certain  person  in  such  indorsement  mentioned,  to  wit,  one  Vincent 
Bavertrelly,  who  afterwards,  to  wit,  on  the  21st  of  October  in  the 
year  aforesaid,  indorsed  and  delivered  the  same  to  a  certain  person 
in  such  indorsement  mentioned,  to  wit,  one  Michael  Badetty,  who 
afterwards,  to  wit,  on  the  17th  of  November  in  the  year  aforesaid, 
indorsed  and  delivered  the  same  to  certain  persons  in  such  indorse- 
ment mentioned,  to  wit,  A.  Hesse  &  Co.,  who  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  indorsed  and  delivered  the 
same  to  a  certain  person  in  such  indorsement  mentioned,  to  wit, 
one  Jonas  Hagerman,  who  afterwards,  to  wit,  on  the  80th  of 
November  in  the  year  aforesaid,  indorsed  and  delivered  the  same 
to  certain  persons  in  such  indorsement  mentioned,  to  wit,  B.  L. 
1  ould  and  Foulds  Oppenheim,  who  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  indorsed  and  delivered  the  same  to  the 
plaintiff:  that,  after  the  making  and  drawing  of  the  said  bill,  to 
wit,  on  the  28rd  of  November  in  the  year  aforesaid,  the  said  B.  J. 
duly  accepted  the  said  bill,  and  by  such  acceptance,  written  upon 
the  said  bill,  made  the  same  payable  at  the  banking-house  of  the 
defendants :  that,  after  the  said  several  indorsements,  and  after  the 

(1)  See  note,  p.  318,  post. 
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Warwick     said  acceptance,   when  the  said  bill  became  due  and  payable, 
BoGKKs       according  to  the  tenor  and  effect  of  the  said  bill  and  of  the  said 
acceptance  thereof,  to  wit,  on  the  26th  of  January,  1886,  the  said 
bill  was  duly  presented  and  shown  to  the  defendants,  at  their  said 
banking-hoase,  for  payment  thereof  according  to  the  tenor  and 
efifect  of  the  said  acceptance,  and  the  defendants  were  thereupon 
then  requested  by  the  plaintiff  to  pay  him  the  same ;  and  thereupon 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  considera- 
tion that  the  plaintiff  would  deliver  the  said  bill  to  the  defendants 
without  receiving  the  sum  of  money  expressed  therein,  at  the  time 
[  •342  ]      of  such  *delivery,  the  defendants  promised  the  plaintiff  that  they 
the  defendants  would,  until  they  should  have  determined  whether 
they  would  pay  the  sum  of  money  in  the  said  bill  expressed  or 
return  the  said  bill  to  the  plaintiff,  use  due  care  to  prevent  the  said 
acceptance  from  being  defaced  or  obliterated,  and  would,  upon 
being  requested  so  to  do,  in  a  reasonable  time  in  that  behalf,  pay 
to  the  plaintiff  the  said  sum  of  money  or  return  the  said  bill  to  the 
plaintiff  without  having  cancelled  or  destroyed  the  said  acceptance. 
Averment:  that  the  plaintiff,  confiding  in  the  said  promise,  did 
thereupon  then  deliver  the  said  bill  to  the  defendants  without 
receiving,  at  the  time  of  such  delivery,  the  said  sum  of  money 
expressed  in  the  said  bill,  or  any  part  thereof :  yet  the  defendants 
did  not  nor  would,  after  such  delivery  to  them  of  the  said  bill,  and 
before  they  had  determined  whether  they  would  pay  the  said  sum 
of  money  in  the  said  bill  expressed  or  return  the  said  bill  to  the 
plaintiff,  use  due  care  to  prevent  the  said  acceptance  from  being 
defaced  or  obliterated ;  but,  on  the  contrary  thereof,  the  defendants, 
after  such  delivery,  and  before  such  determination,  to  wit,  on  the 
day  and  year  last  aforesaid,  used  so  little  care  in  that  behalf,  that 
the  said  acceptance,  through  the  want  of  care  of  the  defendants  in 
that  behalf,  became  and  was  defaced  and  obliterated :  that  after- 
wards, and  in  a  reasonable  time  in  that  behalf,  he  the  plaintiff 
requested  the  defendants  to  pay  to  him  the  said  sum  of  money 
expressed  in  the  said  bill,  or  to  return  the  said  bill  to  him  the 
plaintiff,  without  having  cancelled  or  destroyed  the  said  acceptance ; 
yet  the  defendants,  further  disregarding  the  said  promise,  did  not 
nor  would,  when  they  were  so  requested  as  aforesaid,  or  at  any 
other  time,  pay  to  the  plaintiff  the  sum  of  money  in  the  said  bill 
expressed,  or  any  part  thereof;  or  return  the  said  bill  to  the 
plaintiff  without  having  cancelled  or  destroyed  the  same ;  but,  on 
[  ♦343  ]      the  contrary  *thereof,  the  defendants  on  that  occasion  refused  to 
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pay  to  the  plaintiff  the  said  sum  of  money  in  the  said  bill  expressed,     Warwick 

and  cancelled  and  destroyed  the  said  acceptance,  and  returned  the      Rogers. 

said  bill  to  the  plaintiff  with  the  said  acceptance  so  cancelled  and 

destroyed  ;  by  reason  of  which  premises,  not  only  had  the  plaintiff 

lost  and  been  deprived  of  the  benefit  of  the  said  acceptance  and  of 

his  recourse  and  remedies  against  the  drawer  and  indorsers  of  the 

said  bill  respectively,  but  certain  persons,  to  wit,  Heath,  Furze  & 

Co.,  to  whom  the  said  bill  had  been  addressed  in  case  of  need  by 

certain  indorsers  of  the  said  bill  through  whom  the  plaintiff  became 

such  indorsee  and  holder  thereof  as  aforesaid,  to  wit,  the  said 

A.  Hesse  &  Co.,  and  who,  but  for  such  defacing  and  obliterating  of 

the  said  acceptance,  would  have  taken  up  and  paid  the  said  bill  for 

the  honour  of  the  said  indorsers  of  the  said  bill,  to  wit,  A.  Hesse  & 

Co.,  wholly  refused  to  take  up  and  pay  the  said  bill,  and  the  said 

sum  of  money  still  remained  wholly  unpaid,  due,  and  unsatisfied  to 

the  plaintiff. 

There  were  also  counts  for  money  had  and  received,  and  upon  an 
account  stated. 

The  defendants  pleaded,  first,  non  assumpsit 

Secondly — to  the  first  breach,  in  the  first  count — that  they  did, 
after  the  delivery  to  them  of  the  said  bill  of  exchange  as  in  the 
declaration  mentioned,  and  before  and  until  they  had  determined 
whether  they  would  pay  the  sum  of  money  in  the  bill  expressed  or 
return  the  bill  to  the  plaintiff,  use  due  care  to  prevent  the  acceptance 
from  being  defaced  or  obliterated — concluding  to  the  country. 

Thirdly — to  the  same  breach — that  the  acceptance  did  not  become, 
nor  was,  defaced  or  obliterated,  modo  et  formd — concluding  to  the 
country. 

Fourthly — to  the  last  breach  in  the  first  count — that  the  defen- 
dants did  return  the  bill  to  the  plaintiff  without  *having  cancelled       [  •sii  ] 
or  destroyed  the  acceptance — concluding  to  the  country. 

Fifthly — as  to  so  much  of  the  breach  in  the  first  count  of  the 
declaration  lastly  assigned  as  imputed  to  the  defendants  that  they 
cancelled  the  said  acceptance,  and  returned  the  bill  to  the  plaintiff 
with  the  acceptance  cancelled — that  the  said  promise  in  the  said 
first  count  mentioned  was  made  by  the  defendants  to  the  plaintiff 
with  and  subject  to  a  certain  proviso,  to  wit,  that,  if  they  the 
defendants,  after  such  delivery  to  them  of  the  said  bill  as  in  the 
said  first  count  mentioned,  should,  with  a  view  to  the  payment  of 
the  said  money  therein  mentioned,  cancel  the  acceptance  thereof, 
to  wit,  by  drawing  lines  along  and  across  the  same,  but  without 
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Warwick  rendering  the  acceptance  illegible,  and  afterwards,  and  before 
BooEBs.  actually  paying  the  said  bill,  and  within  a  reasonable  time  for 
returning  the  said  bill  to  the  plaintiff  unpaid,  should  discover  that 
they  had  not  funds  or  had  not  authority  of  or  from  the  said  B.  J. 
to  pay  the  said  bill,  or  if  such  authority  should,  after  such  cancel- 
ling, and  before  such  actual  payment,  and  within  such  reasonable 
time  as  aforesaid,  be  revoked,  that  then  in  either  of  such  cases  the 
defendants  should  be  allowed,  within  such  reasonable  time  as  afore- 
said, to  return  the  same  bill  to  the  plaintiff  with  the  said  acceptance 
in  manner  and  form  aforesaid  cancelled,  without  paying  or  being 
required  to  pay  the  money  in  the  said  bill  mentioned,  they  the  said 
defendants  first  writing  upon  such  bill  that  the  said  acceptance  had 
been  cancelled  by  mistake,  or  other  words  to  the  like  effect :  that, 
after  the  said  bill  had  been  so  as  aforesaid  delivered  to  the  defen- 
dants by  the  plaintiff,  to  wit,  on  the  said  26th  of  January,  18S6, 
they,  the  defendants,  with  a  view  to  the  payment  of  the  said  sum 
of  money  in  the  said  bill  mentioned,  did  cancel  the  said  acceptance, 
to  wit,  by  drawing  lines  along  and  across  the  same,  but  without 
[  *345  ]  rendering  the  *said  acceptance  illegible ;  and  that  afterwards,  and 
before  actually  paying  the  said  bill,  and  within  a  reasonable  time 
for  returning  the  said  bill  to  the  plaintiff  unpaid,  to  wit,  on  the 
day  and  year  aforesaid,  the  authority  theretofore  given  them  by 
the  said  B.  J.  to  pay  the  said  bill  was  revoked  by  the  said  B.  J. ; 
whereupon  they  the  defendants  did  thereupon,  afterwards,  and 
within  such  reasonable  time  as  aforesaid,  and  when  they  were  so 
requested  by  the  plaintiff  as  in  the  said  first  count  mentioned, 
return  the  said  bill  to  the  plaintiff  with  the  said  acceptance  in 
manner  and  form  aforesaid,  and  in  no  other  way  whatever,  cancelled, 
and  without  paying  the  same,  they  the  defendants  having  first,  to 
wit,  on  the  day  and  year  last  aforesaid,  written  upon  the  said  bill 
that  the  said  acceptance  thereof  had  been  so  as  aforesaid  cancelled 
by  mistake,  as  it  was  lawful  for  them  to  do  for  the  cause  aforesaid. 
Verification. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  replied  de 
injuria  to  the  last. 

At  the  trial,  before  Tindal,  Ch.  J.,  at  the  sittings  for  London  after 
Trinity  Term,  1838,  a  special  verdict  was  found,  which  stated  as 
follows : 

The  bill  of  exchange  in  the  first  count  mentioned  was  drawn, 
indorsed,  and  accepted  as  in  that  count  mentioned,  and  the  drawers 
and  indorsers  of  the  said  bill  in  that  count  mentioned,  at  .the  time 
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the  same  was  so  drawn  and  indorsed  as  aforesaid,  were,  respectively,  Warwick 
merchants  residing  in  parts  beyond  the  seas  :  and  at  the  time  the  roobrs. 
said  A.  Hesse  &  Co.  indorsed  the  said  bill,  as  in  that  count  men- 
tioned, the  said  A.  Hesse  &  Co.  addressed  the  said  bill,  in  case  of 
needy  to  "  Messrs.  Heath,  Furze  &  Co.,"  as  in  that  count  mentioned. 
On  the  4th  of  December,  1885,  the  plaintiff  discounted  the  said 
bill,  with  others,  amounting  altogether  to  the  sum  of  10,0002.  or 
thereabouts,  with  Messrs.  Overend,  Gurney,  &  Co.,  bill-brokers  in 
^London.  On  the  26th  of  January,  1836,  the  said  bill  became  due,  [  *346  ] 
and,  being  then  in  the  hands  of  Messrs.  Barclay  &  Co.,  of  the  city 
of  London,  as  bankers  for  the  plaintiff,  was,  about  eleven  o'clock  in 
the  morning  of  that  day,  taken  by  a  clerk  of  Messrs.  Barclay  &  Go. 
to  the  clearing-house,  and  there  presented  to  a  clerk  of  the  defen- 
dants for  payment  according  to  the  practice  of  London  bankers  as 
thereinafter  mentioned,  that  is  to  say,  by  his  putting  the  same  into 
the  drawer  belonging  to  the  defendants  at  the  said  clearing-house  ; 
and  that  the  said  bill  was  thereupon  taken  by  the  said  clerk  of  the 
defendants  from  their  said  drawer  to  their  banking-house  in  the 
said  city,  that  the  defendants  might  determine  whether  they  would 
pay  the  same.  During  the  whole  of  the  day  of  the  26th  of 
January,  1886,  the  said  R.  J.  had  unincumbered  funds  in  the  hands 
of  the  defendants,  sufficient  in  amount  to  pay  the  said  bill.  The 
said  bill  being  so  taken  to  the  defendants*  banking-house,  they 
examined  the  same,  and  cancelled  the  acceptance  upon  the  said 
bill  about  half-past  eleven  in  the  morning  of  the  same  day,  by 
drawing  lines  along  and  across  the  same  in  the  form  usual  amongst 
London  bankers  when  they  pay  or  intend  to  pay  bills  made  payable  at 
their  house ;  and  the  said  bill  was  entered  by  a  clerk  of  the  defen- 
dants in  manner  following :  "  R.  Jellicoe  300/.," — in  a  book  called 
**  The  paid-clearing-book,"  kept  by  them  for  the  purpose  of  entering 
therein  bills  and  cheques  brought  from  the  clearing-house  paid  or 
intended  to  be  paid  by  the  said  bankers,  and  which  said  entries  are 
made  that  the  bankers  may  know  the  general  amount  paid  at  the 
clearing-house  in  the  course  of  the  day :  according  to  the  course  of 
business  in  the  defendants'  said  banking-house,  the  entries  made 
in  the  last-mentioned  book  are  shortly  afterwards,  in  the  course  of 
the  same  day,  transferred  into  a  book  of  the  defendants  called 
''  The  ledger,"  to  the  debit  of  *the  parties  on  whose  account  the  [  *3^7  ] 
bills  or  cheques  therein  referred  to  are  paid  by  the  defendants ;  and 
the  said  entry  so  made  in  the  said  paid-clearing-book  was  not  ever 
transferred  into  the  said  ledger  of  the  defendants. 
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Warwick  In  consegnence  of  letters  received  from  abroad  at  half-past  nine 
RoGEBs.  in  the  morning  of  that  day,  the  said  B.  J.  on  the  26th  of  January, 
about  twelve  o'clock  in  the  day,  advised  with  some  friends,  and 
afterwards  with  his  solicitor,  and  determined  to  stop  payment,  and 
did  in  fact  on  and  from  that  day  stop  payment,  and  shortly  after- 
wards became  bankrupt,  and  a  fiat  in  bankruptcy  duly  issued 
against  him ;  and,  having  so  determined  to  stop  payment,  the  said 
B.  J.  knowing  that  the  said  bill  of  exchange  fell  due  on  the  said 
26th  of  January,  went  to  the  banking-house  of  the  defendants 
about  half-past  twelve  o'clock  on  that  day,  and  then  ordered 
them  not  to  pay  any  bills  on  his  account ;  and  on  that  occasion 
the  said  bill  so  cancelled  as  aforesaid  was  shown  to  the  said  B.  J. 
The  defendants,  having  received  such  orders  as  aforesaid,  soon 
afterwards  wrote  upon  the  said  bill  the  words  "cancelled  by 
mistake — orders  not  to  pay  ;  "  and  the  said  bill  was  afterwards,  at 
three  o'clock  of  the  same  day,  taken  by  one  of  their  clerks  to  the 
clearing-house,  and  by  him  deposited  in  a  drawer  belonging  to  the 
said  Messrs.  Barclay  &  Co.,  having  at  the  time  the  same  words 
*'  cancelled  by  mistake — orders  not  to  pay,"  written  thereon ;  and 
the  same  was  so  as  aforesaid  brought  back  and  deposited  within  the 
usual  time  at  which  bills  or  cheques  are  brought  back  and  deposited  at 
the  clearing-house  when  bankers  refuse  to  pay  them.  The  clearing 
clerk  of  the  said  Messrs.  Barclay  &  Co.,  on  seeing  the  said  bill  so 
returned  with  such  cancellation,  and  such  words  written  thereon  as 
aforesaid,  applied  to  his  principals,  the  said  Messrs.  Barclay  &  Co., 
to  know  what  he  was  to  do,  and  they,  after  some  hesitation, 
[  *34S  ]  answered  they  supposed  they  must  keep  the  bill ;  and  the  *bill  was 
accordingly  retained  by  the  Messrs.  Barclay  &  Co.,  and  taken  into 
account  between  them  and  the  defendants,  on  striking  the  day's 
balance,  as  hereinafter  mentioned. 

The  clearing-house  above  referred  to  is  a  room  situate  in  the  city 
of  London,  generally  used  by  the  bankers  of  London  and  West- 
minster for  the  purpose  of  facilitating  the  receipts  and  payments 
between  themselves.  The  manner  of  presenting  and  receiving 
and  passing  bills,  notes  and  cheques  at  the  clearing-house,  is  as 
follows:  The  clerks  from  the  different  banking-houses  using  the 
clearing-house,  assemble  there  daily  at  eleven  o'clock  in  the  fore- 
noon, and  remain,  or  go  backwards  and  forwards,  as  the  case  may 
be,  until  half-past  five,  when  the  clearing-house  is  closed.  Each 
banker  has  a  separate  drawer,  into  which  drawer  all  bills,  notes, 
and  cheques  then  due,  and  which  are  payable  at  such  banker's,  are 
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put  by  the  other  respective  bankers'  clerks  holding  the  same,  on     Warwick 
arrival,  at  eleven  o'clock,  and  so  from  time  to  time  through  the      bogbbs. 
day.     Up  to  four  o'clock  (but  not  later),  bills,  notes  and  cheques 
are   put   into  the  drawer  as  they  arrive.     Shortly  after  eleven 
o'clock,  the  clearing  clerk  of  each  banker  takes  out  of  his  drawer  all 
the  bills,  notes  and  cheques  which  have  been  then  put  into  it  by 
other  bankers'  clerks  claiming  payment,  and  takes  or  sends  the 
same  to  his  principal's  banking-house,  in  order  that  the  banker  may 
examine  them  and  determine  as  to  the  payment  of  them  respec- 
tively ;  and  the  same  course  is  pursued  again  at  three  o'clock  in 
the  afternoon,  and  from  time  to  time  afterwards  during  the  remainder 
of  the  day  until  four  o'clock.    Each  banker  examines  the  bills  and 
cheques  so  sent  or  taken  to  him  by  their  respective  clerks,  and  the 
customer's  accounts  to  which  they  refer  ;  and  such  bills  or  cheques 
as  are  at  the  time  intended  to  be  paid,  are  cancelled  by  drawing 
lines  along  and  across  the  name  of  the  party  for  whom  *such       [  *8*9  ] 
payment  is  intended  to  be  made.     Such  of  the  bills  and  cheques 
as  the  bankers  determine  not  to  pay,  are  returned  by  them  to  and 
deposited  in  the  drawer  at  the  clearing-house  of  the  bankers  by 
whom  the  same  were  that  morning  brought  to  the  clearing-house. 
Sometimes  this  is  done  when  the  clerk  returns  at  three  o'clock  to 
the  clearing-house,  and  sometimes  the  bankers  (if  they  so  please) 
retain  them  until  three  minutes  before  five  o'clock,  and  then  return 
and  deposit  them  in  the  said  drawer :  and  all  bills  not  so  returned 
and  deposited  by  the  last-mentioned  time  are  considered  by  the 
respective  bankers  as  paid,  the  claims  of  the  several  bankers  on  each 
other  being  settled  at  five  o'clock,  and  the  final  balance  between 
them  then  struck ;  though  each  banker's  clerk  makes  up  his  account 
from  time  to  time  during  the  day,  as  may  suit  his  convenience, 
until  five  o'clock,  correcting  it  by  the  addition  of  such  subsequent 
receipts  and  payments  as  may  be  necessary  according  to  the  items 
which  afterwards  come  in.    When  a  cancellation   has   occurred 
through  error  or  mistake,  the  same  has  been  indicated  in  writing 
on  the  bill,  note  or  cheque  returned. 

Upon  taking  the  account  between  Messrs.  Barclay  &  Co.  and  the 
defendants  at  the  clearing-house  at  five  o'clock  in  the  afternoon  of 
the  26th  of  January,  1886,  of  the  claims  on  each  other  through  the 
clearing-house  on  that  day,  there  was  a  balance  due  from  Messrs. 
Barclay  &  Co.  to  the  defendants,  which  amounted,  after  disallowing 
Messrs.  Barclay  &  Co.  credit  for  the  amount  of  the  said  bill  in  the 
first  count  mentioned,  to  the  sum  of  629{.  7^.  10d.y  and  on  allowing 
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Warwick  to  them  the  said  bill  as  a  credit,  amounted  to  329L  Is.  lOrf. ;  and 
RooBEs.  on  the  settlement  of  the  said  account  at  half-past  five  on  the  same 
afternoon  between  Messrs.  Barclay  &  Co.  and  the  defendants  at 
the  clearing-house,  the  amount  due  to  the  defendants  was  taken 
[  •350  ]  as  629Z.  Is.  lOrf.,  *and  was  then  paid  by  Messrs.  Barclay  &  Co.  to  the 
defendants ;  and  the  said  bill  was  retained  by  Messrs.  Barclay  & 
Go.  with  the  acceptance  of  the  said  B.  J.  thereon  cancelled,  and  the 
words  "  cancelled  by  mistake — orders  not  to  pay,"  written  thereon 
by  the  defendants. 

On  the  27th  of  January,  1836,  the  said  bill  was  returned  to  the 
plaintiff,  who  paid  to  Overend,  Gurney  &  Co,  the  amount  thereof. 

On  the  said  27th  of  January,  1836,  the  plaintiff  duly  presented 
the  said  bill  to  the  defendants  at  their  banking-house  for  payment 
thereof,  and  demanded  payment  of  the  same,  when  the  defendants 
refused  to  pay  the  same,  and  declared  to  the  plaintiff  that  they 
made  such  refusal  by  the  order  of  the  said  B.  J.,  and  that  they 
should  keep  the  funds  of  the  said  B.  J.  in  their  hands  until  any 
question  about  the  said  bill  was  disposed  of;  and  thereupon  the 
plaintiff  caused  the  said  bill  to  be  protested  for  nonpayment 
thereof. 

On  the  said  27th  of  January,  1836,  the  plaintiff  presented  the 
said  bill  to  Messrs.  Heath,  Furze  &  Co.  for  payment  thereof ;  but  the 
said  Messrs.  Heath,  Furze  &  Co.,  who  were  correspondents  of  the 
said  A.  Hesse  &  Co.,  and  to  whom  reference  had  been  made  on  the 
said  bill  in  case  of  need,  and  who  were  authorised,  by  the  indication 
of  the  said  bill,  to  pay  the  same,  refused  to  pay  it,  stating,  at  the 
time,  the  said  cancellation  of  the  acceptance  as  the  reason  for  their 
so  refusing  to  pay :  and  thereupon  the  plaintiff  caused  the  said  bill 
to  be  again  protested  for  nonpayment  thereof:  and  John  B. Heath, 
one  of  the  partners  in  the  said  house  of  Heath,  Furze  &  Co.,  was 
called  as  a  witness  on  the  part  of  the  plaintiff  on  the  trial,  and 
swore  that  his  firm  would  have  paid  the  bill  provided  the  acceptance 
had  not  been  cancelled. 
[  •SSI  ]  It  is  entirely  optional  with  a  party  to  whom  a  bill  is  *referred  in 

case  of  need,  whether  he  will  or  will  not  pay  the  same  for  the 
honour  of  the  party  making  such  reference  ;  and  parties  to  whom 
reference  is  so  made  do  not  usually  pay  the  bill  if  they  have  any 
doubt  at  all  as  to  the  regularity  of  the  proceedings. 

On  the  said  27th  of  January,  1836,  the  plaintiff  gave  the  defendants 
notice  of  such  refusal  to  pay  by  the  said  Messrs.  Heath,  Furze  &  Co., 
and  that  the  said  bill  would  be  returned  under  protest  by  that  night's 
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post  to  Paris,  and  that  the  defendants  would  be  held  responsible  for     Warwick 
all  damages  and  consequences  arising  from  the  cancellation  of  the      Rogers, 
acceptance  of  the  said  B.  J.  as  aforesaid. 

On  the  said  27th  of  January,  1836,  the  plaintiff  returned  the  bill 
by  post,  under  protest,  to  Messrs.  B.  L.  Fould,  and  Foulds  Oppen- 
heim,  at  Paris,  and,  in  due  com*se  of  post,  the  said  Messrs.  B.  L. 
Fould,  and  Foulds  Oppenheim,  returned  the  bill  to  the  plaintiff 
anpaid,  and  refused  to  pay  the  same ;  and  stated  that  they  did  so 
on  account  of  the  said  cancellation,  and  that  it  would  be  impossible 
for  them  to  recover  the  amount  of  the  said  bill  from  the  prior 
indorsers  or  drawers,  in  consequence  of  such  cancellation  as 
aforesaid. 

On  the  said  26th  of  January,  1836,  between  the  hours  of  two  and 
three  o'clock  in  the  afternoon,  the  said  E.  J.  wishing  to  pay  back  to 
a  correspondent  a  sum  of  500i.  which  that  correspondent  had  remitted 
to  him  a  few  days  before,  for  the  purpose  of  taking  up  a  bill  upon 
which  that  correspondent  was  liable,  and  which  was  to  fall  due  on 
the  2nd  or  3rd  of  February  following,  carried  a  certain  bill  of 
exchange  for  the  sum  of  500{.  to  the  banking-house  of  the  defen- 
dants, and  applied  to  them  to  discount  the  same  for  him,  which 
they  consented  to  do,  and  in  fact  did,  in  manner  following,  that  is  to 
say,  the  said  B.  J.  indorsed  the  last-mentioned  bill,  and  handed  it 
to  the  defendants,  and,  at  the  same  time,  drew  a  cheque  upon  them 
across  the  counter  for  the  like  sum  *of  500Z.  The  defendants  then  [  *352  ] 
and  there  cancelled  the  said  cheque,  and  paid  the  sum  of  5002.  to 
the  said  B.  J.,  and  at  the  same  time  the  defendants  credited  the 
account  of  the  said  B.  J.  with  the  sum  of  5002.,  being  the  amount 
of  the  said  bill,  and  debited  the  same  account  with  the  like  sum  of 
5002.,  and  also  with  the  sum  of  32.  2^.  6d.  for  the  discount  of  the 
said  bill. 

Foreign  indorsers  of  bills  are  in  the  habit  of  refusing  to  pay 
where  the  acceptance  of  a  bill  indorsed  by  them  has  been  can- 
celled ;  but,  whether  such  foreign  indorsers  are  or  are  not,  by  the 
law  of  France,  compellable  to  pay  where  the  acceptance  of  a  bill 
indorsed  by  them  has  been  cancelled  in  manner  and  form  as  the 
acceptance  of  the  said  bill  in  the  first  count  mentioned  was  so  as 
aforesaid  cancelled,  the  jurors  know  not,  nor  can  they  say. 

When  bills  of  exchange  are  paid,  or  intended  to  be  paid,  by 
bankers,  it  is  the  custom  and  practice  for  such  bankers,  to  cancel 
the  acceptance  in  the  manner  in  which  the  said  bill  of  exchange 
in  the  first  count  mentioned  was  cancelled. 
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WARWICK         The  defendants  have  ever  since  retained,  and  now  hold,  the 
BoGEBs.       amount  of  the  said  bill  in  their  hands,  in  order  (if  they  can)  to 

pay  the  said  bill  in  the  event  of  a  judgment  being  recovered 

against  them. 

The  special  verdict  then  left  it,  in  the  usual  terms,  to  the  Court 

to  determine  for  which  party  the  finding  upon  the  issues  should 

be  entered;   and  the  damages  of  the  plaintiff  were  contingently 

assessed  at  345Z. 

The  point  marked  for  argument  on  the  part  of  the  plaintiff,  was 
as  follows : 

''  That  the  defendants  by  the  cancellation  of  the  acceptance  of 
the  said  B.  J.  on  the  said  bill  of  exchange  in  this  special  verdict 
mentioned,  in  the  manner  and  under  the  circumstances  therein 
stated,  became  liable  to  pay  to  the  plaintiff  the  said  sum  of  300/. 
[  *353  ]  in  the  said  '''bill  mentioned,  with  interest  at  6  per  cent.,  or  damages 
for  such  cancellation  equal  to  that  amount." 

The  points  on  the  part  of  the  defendants  were, — 

*'  First.  That  from  the  facts  stated  in  the  special  verdict,  the 
law  will  not  imply  any  such  unqualified  promise  to  have  been 
made  by  the  defendants  as  that  stated  in  the  special  count  of  the 
declaration,  viz.  that  they  would  either  pay  the  money  in  the  bill 
mentioned,  or  return  the  bill  to  the  plaintiff  without  having  can- 
celled or  destroyed  the  acceptance :  and  that  the  defendants  were 
therefore  entitled  to  the  judgment  of  the  Court  on  the  plea  of  fwn 
assumpsit. 

*'  Secondly.  That  the  facts  stated  in  the  special  verdict  did  not 
show  that  the  acceptance  became  defaced  or  obliterated  or  can- 
celled or  destroyed,  within  the  meaning  of  those  terms  as  used  in 
the  declaration  ;  still  less  did  they  show  that  they  became  so  (if  at 
all)  through  the  defendants'  failing  to  use  due  care  to  prevent  the 
acceptance  from  becoming  defaced  or  obliterated ;  and  that,  conse- 
quently,  the  defendants  were  entitled  to  judgment  on  the  second} 
third,  and  fourth  pleas. 

"  Thirdly.  That  the  true  nature  of  the  contract,  to  be  implied 
from  the  facts  as  found  by  the  jury,  was  that  set  forth  in  the  fifth 
plea;  and  that  the  allegations  therein  contained  were  justified  by  the 
finding  of  the  jury,  so  as  to  entitle  the  defendants  to  the  judgment 
of  the  Court  on  the  replication  to  the  said  fifth  plea. 

''  Lastly.  The  defendants  will  insist,  generally,  that,  by  the  law 
of  England,  a  banker,  at  whose  house  a  bill  is  made  payable  by  the 
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acceptor,  being  a  customer  of  such  banker,  comes  under  no  irrevoc-     Warwick 
able  liability,  by  cancelling  the  acceptance  in  manner  stated  in  the      Rogers. 
Epecial  verdict,  to  pay  such  bill ;  but  that  under  the  circumstances 
stated  in  the  special  verdict,  the  banker,  notwithstanding  such  can- 
cellation, is  justified,  by  the  law  of  England,  in  returning  the  bill 
unpaid  to  the  persons  *presenting  the  same  at  maturity,  if,  before      [  •354  ] 
those  persons  call  for  the  same,  or  have  notice  of  such  cancellation, 
the  acceptor  has  enjoined  the  banker  not  to  pay  it,  such  banker  in 
that  case,  intimating  on  the  face  of  the  bill,  that  the  acceptance 
has  been  cancelled  by  mistake :  and,  if  it  be  necessary  to  discuss 
the  question,  the  defendants  will  contend  that  such  is  also  the  law 
of  foreign  countries." 

The  case  was  argued  in  last  Trinity  Term  (i). 

Manning y  Serjt.   (with  whom  was  Sir  John  Bayley),  for  the 
plaintiff : 

All  that  the  plaintiff  has  to  show  in  order  to  be  entitled  to  judg- 
ment is,  that  the  promise  alleged  to  have  been  made  by  the  defen- 
dants is  to  be  implied  from  the  facts  of  the  case,  a  breach  of  such 
promise  on  their  part,  and  that  some  damage  has  resulted  therefrom 
to  the  plaintiff.  The  amount  of  damage  is  not  in  question ;  though 
the  jury  have  found  that  if  he  is  entitled  to  recover  at  all,  he  is 
entitled  to  the  whole  amount  of  the  bill. 

(Maule,  J. :  If  the  fifth  plea  is  proved  the  verdict  must  be  entered 
for  the  defendants  upon  that  plea,  and  also  upon  the  general  issue.) 

That  would  be  so,  as  the  fifth  plea  amounts  to  non  assumpsit^  and 
would  have  been  bad  on  demurrer.  It  alleges,  in  effect,  that  when 
a  cancellation  is  made  upon  a  bill  by  error  or  mistake,  a  certain 
coarse  is  to  be  taken,  and  that  the  promise  made  by  the  defendants 
was  a  conditional  one, — to  follow  that  course, — and  not  absolute,  as 
stated  in  the  declaration.  The  facts  as  found  by  the  special  verdict 
show  that  this  was  not  the  case  of  a  cancellation  by  mistake,  and 
therefore  it  does  not  fall  within  the  usage  found.  At  the  time  the 
cancellation  was  made>  the  acceptor  had  not  revoked  the  authority  of 
the  defendants  to  pay  the  bill,  nor  had  he  even  made  up  his  own  mind 
not  to  pay  it.  In  Marzetti  *v.  Williams  (2)  it  was  held  that  a  customer  [  *355  ] 
might  maintain  an  action  against  a  banker  who  had  received  suffi- 
cient funds,  for  refusing  to  pay  his  cheque;  even  although  the 

(1)  Jane  Srd.    Before Tindal,  Ch.  J.,  (2)  So  B.  £«  329  (1  B.  &  Ad.  415). 

CQltman,  Maule,  and  Cresswell,  JJ. 
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Warwick     customer  had  not  sustained  actual  damage.    So,  in  this  case,  the 
BoGEBs.      acceptor  might  have  sued  the  defendants  if  they  had  in  the  first 
instance  refused  to  pay  the  bill. 

(TiNDAL,  Gh.  J. :  An  action  might  have  lain  if  they  had  sent  back 
the  bill  to  the  clearing-house  uncancelled ;  but  not  if  they  had  kept 
it  lying  on  their  counter  up  to  the  time  when  they  first  knew  his 
intention  to  stop  payment. 

Maule,  J. :  The  question  is,  whether  the  acceptance  was  cancelled 
by  mistake.) 

It  is  submitted  that  it  was  not.  The  acceptance  was  cancelled 
intentionally  and  with  full  knowledge.  Novelli  v.  Rossi  (i)  will  be 
relied  upon  by  the  other  side.  It  was  there  held  that  where  an 
acceptance  is  cancelled  by  mistake,  and  the  mistake  is  immediately 
discovered,  and  an  explanation  is  written  on  the  face  of  the  bill, 
the  rights  and  liabilities  of  the  parties  remain  as  before.  But  there 
the  cancellation  was  clearly  made  by  mistake,  at  the  time  the  bill 
was  presented,  under  an  impression  that  the  bankers  had  funds  of 
the  acceptor  at  the  time  in  their  hands.  In  this  case  there  was 
clearly  no  mistake  as  to  any  fact  at  the  time  of  cancellation. 
Besides,  in  NoveUi  v.  Rossi  the  action  was  between  parties  to  the 
bill ;  and  the  question  was,  whether  the  holder  was  precluded  from 
enforcing  the  bill;  for  he  was  in  the  same  situation  as  if  he  were 
suing  upon  it.  And  it  was  held  that  the  holder  would  be  entitled 
to  recover  against  the  indorser  if  the  cancellation  had  not  the  effect 
of  destroying  the  bill.  But  that  is  very  different  from  the  question 
in  this  case.  It  is  sufficient  here  for  the  plaintiff  to  show  that  he 
is  in  a  worse  situation  by  the  cancellation.  Where  any  alteration  is 
[  •356  ]  apparent  on  the  face  of  a*negotiable  instrument,  the  onus  is  thrown 
upon  the  holder  to  show  the  circumstances  under  which  the  alteration 
was  made  :  Henman  v.  Dickinson  (2).  A  greater  burden  of  proof  is 
consequently  thrown  upon  the  plaintiff,  which  might  be  too  heavy 
to  be  borne.  He  might  be  unable  to  prove  the  circumstances  under 
which  the  cancellation  took  place.  The  witness  to  the  transaction 
might  be  dead.  In  Novelli  v.  Rossi  no  point  was  raised  as  to  the 
altered  condition  of  the  parties.  It  was  assumed  that  if  the  right 
of  action  against  the  acceptor  was  not  gone,  that  would  be 
sufficient ;  without  considering  how  that  right  might  be  affected  as 

(1)  36  R.  B.  736  (2  B.  &  Ad.  757;  (2)  30  E.  E.  565  (5  Bing.  183;   2 

S.  a  9  L.  J.  K  B.  307).  Moo.  &  P.  289). 
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to  the  burden  of  proof.  Assuming,  then,  that  the  cancellation  in  Warwick 
this  case  did  not  amount  to  a  legal  destruction  of  the  document,  Rogers. 
still  the  plaintiff's  course  of  proceeding  against  prior  parties  would 
be  altered ;  and  that  is  sufficient  damage  to  give  him  a  right  of 
action.  If  the  cancellation  in  question  had  been  made  with  the 
consent  of  the  holder,  his  remedy  against  prior  parties  would  have 
been  gone. 

(Maule,  J. :  Is  that  quite  clear?) 

If  the  cancellation  were  without  payment. 

(Maulb,  J. :  It  does  not  appear  to  have  been  so  held  in  NoveUi  v. 
Rossi.) 

Perhaps  the  position  may  be  stated  somewhat  too  strongly ;  but  it 
is  clear  that  the  situation  of  the  holder  would  have  been  materially 
altered  as  to  the  burden  of  proof. 

(Mavlb,  J. :  Suppose  the  bill  had  been  defaced  by  unavoidable 
accident  while  it  was  in  the  hand  of  the  banker,  would  the  action 
have  lain  ?) 

It  is  submitted  that  it  would,  upon  the  present  form  of  declaration 
and  the  plea  of  non  assumpsit. 

(TiNDAL,  Gh.  J.:  Suppose  there  had  been  several  bills  lying  on  the 
counter  at  the  same  time,  and  a  clerk,  intending  to  cancel  another 
bill,  had  by  mistake  cancelled  the  one  in  question  ?) 

Still  that  would  have  been  negligence;  and  the  declaration  "^alleges      [  *357  ] 
a  promise  that  the  defendants  would  use  due  care  to  prevent  the 
acceptance  from  being  defaced  or  obliterated. 

(Maule,  J. :  The  promise  as  to  taking  care  to  prevent  the  bill 
from  being  defaced  might  be  struck  out ;  there  would  then  remain 
an  allegation  of  a  promise  to  pay  the  bill,  or  return  it  with  the 
acceptance  uncancelled.) 

And  that  would  be  sufficient ;  as  if  a  promise  were  made  to  pay 
lOOZ.  at  York  or  1,0002.  somewhere  else,  at  the  election  of  the 
promisee,  and  he  elected  to  receive  the  lOOZ.  at  York,  the  promisor 
would  be  liable  for  that  sum,  though  not  for  the  1,000Z.  So  here, 
assuming  that  the  plaintiff  consented  to  have  the  bill  returned  to 
B.B. — ^VOL.  Lxm.  20 
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Warwick     him,   the  defendants  were  bound   to  return    it  without    having 

KoGERs.      cancelled  the  acceptance.    If,  as  suggested,  the  cancellation  had 

been  made  merely  by  the  manual  act  of  the  defendants  without 

any  intention  on  their  part,  it  might  perhaps  not  have  been 

sufficient  to  support  the  declaration. 

(Maule,  J. :  It  appears  to  me  that  you  must  go  the  length  of 
contending  that  NoveUi  v.  Rosd  is  not  law.) 

Possibly  that  decision  ought  to  be  received  with  some  grains  of 
allowance.  In  Master  v.  Miller  (i)  it  was  held  that  an  alteration 
of  the  date  of  a  bill  of  exchange,  after  acceptance,  whereby  the 
payment  would  be  accelerated,  avoids  the  instrument,  and  that 
no  action  can  be  afterwards  brought  upon  it,  even  by  an  innocent 
holder  for  a  valuable  consideration.  The  necessity  of  preserving 
negotiable  instruments  in  an  unaltered  state  is  strongly  commented 
upon  in  that  case. 

(Maule,  J. :  There  is  no  exception  in  the  promise  here,  not  to 
cancel  the  acceptance  without  the  consent  of  the  plaintiff.) 

It  was  not  necessary.  Exceptio  eorum  qu^  tacite  insunt  nihil  operatur. 
It  is  not  like  the  case  of  an  assault  where  a  permission  to  beat 
the  plaintiff  would  be  no  defence  to  an  action. 

[  •358  ]  (Maulb,  J. :    There  seems  to  me   to  be  great  difficulty    *in 

converting  a  duty  into  an  implied  promise.) 

If  the  promise  is  somewhat  inaccurately  stated,  still  the  plaintiff 
might  have  judgment,  as  the  case  is  within  the  operation  of  the 
8  &  4  Will.  lY.  c.  42,  s.  24,  whereby  a  Judge,  instead  of  directing 
an  amendment  in  the  record,  is  authorised  to  have  the  special  facts 
found  by  the  verdict,  and  the  Court  then  are  to  give  judgment 
''according  to  the  very  right  and  justice  of  the  case."  Or  the 
Court  might  amend  the  declaration  at  common  law,  independently 
of  the  statute. 

(TiNDAL,  Gh.  J. :  Not  after  special  verdict.  To  amend  would 
be  to  give  a  new  ground  of  action,  and  that  would  have  to  be 
submitted  to  a  new  jury.) 

The  promise  as  alleged  must  be  understood  to  mean  that  the 
(I)  2  B.  R.  399  (4  T.  B.  320;  S.  C,  affirmed  <m  error,  2  H.  BL  140). 
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defendants  would  not  cancel  the  bill  in  such  a  way  as  to  render  it     Warwick 
less  available  than  it  was  before.  Boobbs. 

(TiKDAL,  Ch.  J. :  The  second  plea  goes  to  the  first  breach :  the 
fourth  plea  to  the  second  breach :  the  third  plea  alleges  that  the 
defendants  did  use  due  care  to  prevent  the  acceptance  from  being 
defaced  or  obliterated.  Now  the  facts  are  that  the  acceptance  was 
cancelled  when  the  bill  was  taken  to  the  defendants,  the  acceptor 
then  having  funds  in  their  hands,  and  the  defendants  intending  to 
pay  the  bill, — but  in  the  course  of  the  day  they  receive  instructions 
from  the  acceptor  not  to  pay  it.  Was  that  a  want  of  ordinary  care 
on  their  part  ?  How  could  they  tell  that  the  acceptor  would  come 
in  and  order  them  not  to  pay  the  bill  ?) 

Assuming  the  acceptor  to  have  had  the  option  to  revoke  the 
acceptance,  the  defendants  ought  not  to  have  cancelled  the 
acceptance  before  such  option  had  been  exercised. 

(TiNDAL,  Ch.  J. :  Suppose  the  defendants  had  fifty  bills  presented 
to  them  in  the  course  of  the  day  ;  the  cancellation  could  not  be  put 
off  till  the  last  moment.  Some  reasonable  time  must  be  allowed 
to  them.  Then  the  question  is  whether  this  bill  was  cancelled  in 
an  unreasonable  time.  The  fourth  plea  says  that  the  defendants 
returned  the  bill  without  having  ♦cancelled  or  destroyed  the  [  •Sod  ] 
acceptance ;  and  upon  that  the  question  will  be  whether  what  took 
place  amounted  to  a  cancellation  by  the  law  of  England.) 

The  cancellation  destroys  the  bill  pro  tanto ;  and,  at  any  rate, 
encumbers  the  plaintiff  with  the  burden  of  additional  proof ;  and, 
under  some  circumstances,  it  might  destroy  his  right  of  action 
altogether.  If  the  acceptance  remains  to  all  intents  and  purposes 
as  available  as  before,  it  must  be  admitted  that  there  was  no  legal 
cancellation.  But  that  is  not  the  effect  of  the  alteration.  The 
plaintiff  has  clearly  sustained  some  damage.  It  is  expressly  found 
by  the  special  verdict  that  foreign  indorsers  of  bills  are  in  the 
habit  of  refusing  to  pay  where  the  acceptance  of  a  bill  indorsed  by 
them  has  been  cancelled.  It  does  not  indeed  appear  whether  such 
foreign  indorsers  are  or  are  not  by  the  law  of  France,  compellable 
to  pay  in  such  a  case ;  but  it  may  be  presumed  that  they  are  not 
compellable,  as  they  do  not  pay;  and  that  if  they  refuse,  they 
refuse  lawfully. 
At  any  rate  the  plaintiff  is  entitled  to  recover  under  the  count 

20—2 
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Warwick  for  money  had  and  received.  In  P.  N.  B.  121  F.  it  is  said,  "  if  a 
BooBBB.  ^^^  hskve  a  patent  from  the  King  to  have  a  certain  sum  for  term 
of  years,  or  for  life,  out  of  the  customs  of  London,  and  thereupon 
he  have  a  liberate  to  the  customer  to  pay  him,  which  he  delivereth 
to  the  customer,  at  which  time  the  customer  hath  enough  in  his 
hands  to  pay  him ;  now  by  the  delivery  of  the  liberate,  and  the 
assets  in  the  hands  of  the  customer,  the  customer  is  debtor  unto 
him,  and  he  shall  upon  this  matter  have  debt  against  him." 

(Maule,  J. :  There  are  later  authorities  upon  the  subject.  In 
De  Bemales  v.  Fuller  (i),  where  money  was  paid  into  a  banking 
house  for  the  purpose  of  taking  up  a  particular  bill,  which  was 
[  ♦360  ]  lying  there  for  payment,  it  was  held  *to  be  money  had  and  received 
to  the  use  of  the  then  owner  and  holder  of  the  bill,  and  that  it 
could  not  be  applied  by  the  bankers  to  the  general  account  of  the 
acceptor  who  paid  in  the  money ;  though  the  banker's  clerk  had 
said  at  the  time  the  money  was  paid  in,  that  he  could  not  give  up 
the  bill  till  he  had  seen  his  master.  But  that  decision  turned  upon 
the  fact  that  the  money  having  been  expressly  paid  in  to  the 
defendant's  house  for  the  specific  purpose,  declared  at  the  time,  of 
taking  up  that  particular  bill ;  and  that  purpose  not  having  been 
directly  repudiated  till  afterwards,  it  must  be  taken  to  have  been 
received  at  the  time  for  the  use  of  the  holder  of  the  bill.  But  the 
principle  of  that  case  would  appear  to  be  rather  against  you. 

Gresswell,  J. :   In  the  passage  cited  from  F.  N.  B.,  it  appears 
that  the  liberate  was  delivered  to  the  party.) 

The  defendants  having  assets  of  the  acceptors  in  their  hands,  and 
the  acceptance  being  made  payable  at  their  Bank,  they  became 
debtors  to  the  holder  of  the  bill.  The  making  the  acceptance  so 
payable  was  a  mandate  or  order  to  them  to  pay  the  money,  which 
would  operate  in  the  same  way  as  the  delivery  of  the  liberate  in 
the  instance  cited.  But  the  plaintiff  here  may  go  further ;  for  the 
defendants  have,  by  cancelling  the  acceptance,  done  an  act  which 
not  only  amounts  to  an  assent  on  their  part  to  the  order  from  the 
acceptor,  but  which  also  disables  them  from  putting  the  plaintiff  in 
the  same  situation  he  was  in  before. 

As  to  the  form  of  the  promise — assuming  that  the  second  alterna- 
tive is  not  correctly  set  forth,  it  might  be  rejected  as  immaterial. 

(1)  13  E.  E.  321,  n.  (14  East,  590,  n.)  (and  see  ibid.  p.  598,  in  the  judgment ; 
13  E.  E.  328).     S.  C,  not  8.  P.  2  Camp.  426. 
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If  A.  promises  to  do  a  thing  absolately,  and  the  promisee  alleges    Wabwiok 
that  the  promise  was  to  do  that  thing  and  also  another  which  is     roq^bbs. 
immaterial,  it  is  of  no  consequence ;  and  if  the  promisee  shows 
that  A.  did  promise  to  do  that  thing,  and  proves  a  breach  of 
such  promise,  he  supports  his  allegation. 

(Maulb,  J. :  Is  *that  so  ?)  [  'sei  ] 

He  proves  all  that  is  material.  But  at  any  rate,  the  words  in  the 
declaration,  ''  or  return  the  said  bill  to  the  plaintiff  without  having 
cancelled  or  destroyed  the  acceptance,"  may  be  read  thus,  *'  or 
return  the  said  bill  to  the  plaintiff,  without  having  done  any  act  of 
cancellation  that  should  prejudice  the  rights  of  the  plaintiff : "  and 
if  that  were  so,  a  breach  has  been  proved,  because  the  plaintiff's 
rights  have  been  prejudiced. 

Talfourd,  Serjt.    (with    whom    was    F,    Robimon),    for    the 
defendants : 

There  is  no  statement  in  the  declaration  that  the  defendants  had 
funds  belonging  to  the  acceptor  in  their  hands.  The  promise 
alleged  is,  therefore,  not  inconsistent  with  their  having  no  funds. 
And  it  amounts  merely  to  a  promise  that  they  will  either  pay  the 
bill,  or  return  it  with  the  acceptance  uncancelled.  It  imports, 
therefore,  an  absolute  promise  without  reference  to  the  state  of  the 
accounts  between  the  acceptor  and  the  defendants,  that  if  they 
were  unable  to  return  the  bill,  from  whatever  cause,  they  would 
pay  it.  It  is  not  an  alternative  promise,  but  an  absolute  promise 
to  do  one  thing  or  another.  Even  apart  from  the  usage  stated  in 
the  special  verdict,  there  is  no  ground  for  contending  that  any  such 
obligation,  as  would  give  rise  to  an  implied  promise  as  alleged, 
would  result  from  the  state  of  facts  alleged  in  the  declaration. 

(Maule,  J. :  The  promise  is  not  quite  as  you  state  it — it  is,  that 
the  defendants  will  pay  the  amount  of  the  bill,  or  return  the  bill 
'*  without  having  cancelled  or  destroyed  the  acceptance."  That 
would  mean  that  the  acceptance  was  not  to  be  cancelled  by  any  act 
of  theirs.) 

At  any  rate,  the  plaintiff  now  contends  that  the  defendants  would 
be  bound  if  they  had  cancelled  the  acceptance  by  the  merest 
accident.  But  that  cannot  be  so.  No  legal  remedy  in  that  case 
would  be  lost  to  the  holder.    At  *the  most  a  trifling  inconvenience      [  *362  j 
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Warwick  to  him  would  have  arisen.  So,  if  the  bill  had  been  accidentally 
BoGERs.  burnt,  there  would  have  been  inconvenience  no  doubt  to  the 
plaintiff;  but  his  remedy  in  respect  of  the  bill  would  not  have  been 
destroyed.  So,  if  the  bill  had  been  altered  by  a  stranger  (i).  In 
Master  v.  Miller  the  alteration  was  made,  though  it  did  not  appear 
by  whom,  while  the  bill  was  in  the  possession  of  a  prior  indorser, 
through  whom  the  plaintiff  claimed. 

At  all  events  the  contract  is  laid  too  widely.  There  may  possibly 
be  a  duty  on  the  part  of  the  defendants  not  to  deface  the  bill, 
which  may  give  rise  to  an  implied  contract  to  the  same  extent; 
but  there  is  no  duty  to  pay  the  amount  of  the  bill. 

The  practice  among  bankers  in  London,  as  stated  in  the  fifth 
plea,  is  borne  out  by  the  special  verdict.  If  the  plaintiff  had 
presented  the  bill  himself  at  the  defendant's,  it  would  have  been 
paid  at  once  ;  but  as  he  chose  to  present  it  through  his  bankers, 
all  the  known  usages  of  bankers  must  be  taken  as  imparted  into 
the  transaction.  In  htec  fcedera  venit.  And  it  appears  that  the 
cancellation  in  question  took  place  in  the  ordinary  course  of 
proceedings.  The  plaintiff  was  therefore  bound,  under  the  circum- 
stances, by  the  practice  in  the  city ;  as  where  a  bill  is  made 
payable  at  a  banker's,  it  must  be  presented  within  banking  hours  ; 
though  it  is  different  where  the  bill  is  payable  at  a  private  house  : 
Wilkina  v.  Jadis  (2),  Elf  or d  v.  Teed  {s),  Parker  v.  Gordon  (4).  The 
usage  as  to  the  clearing-house,  as  found  by  the  special  verdict,  is 
this — that  the  cancellation  of  an  acceptance  denotes  the  intention 
[  *363  ]  of  the  bankers  to  *pay  the  bill ;  but  that  such  intention  may  be 
revoked  till  the  settling  at  the  close  of  the  day.  It  may  often  be 
an  advantage  to  an  acceptor  that  matters  should  thus  remain  in 
fieriy  as  he  may  thereby  be  enabled  to  pay  in  funds  into  his 
banker's  in  the  course  of  the  day  to  meet  acceptances  which  would 
otherwise  have  been  dishonoured.  In  Fernandey  v.  Glynn  (6)  it 
Vfo,&  held,  that,  by  the  usage  of  trade  in  London,  a  cheque  may  be 
retained  by  the  banker,  on  whom  it  is  drawn,  till  five  in  the 
afternoon  of  the  day  on  which  it  is  presented  for  payment,  and 
then  returned,  although  it  has  been  previously  cancelled  by 
mistake. 

(1)  See  Lord  D'Arnfa  case,  1  Lev.  (2)  36  E.  E.  640  (2  B.  &  Ad.  188). 

282  ;   Waugh  v.  BusaeU,  15  E.  E.  624  (3)  1  M.  &  S.  28. 

(5  Taunt.  707) ;   Hen/ree  v.  Bromley,  (4)  8  E.  E.  646  (7  East,  385). 

8  E.  E.  491  (6  East.  309);  Irvine  v.  (5)  27  E.  E.  401  (1  Camp.  426,  «.)  ; 

Elnort  8  East,  54 ;  French  v.  Patten  ^  9  8.  C,  cit.  (nom.  Fernandez  v.  Olynn)  3 

E.  E.  571  (9  East,  355).  B.  &  C.  438. 
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(TiNDAL,  Ch.  J. :  There  may  be  a  distinction  between  a  cheque     Warwick 
and  a  bill  of  exchange*  bogebs. 

Maule,  J. :  There  may  be  several  parties  to  a  bill.) 

In  Cox  V.  Troy{i),  where  a  drawee,  having  once  written  his 
acceptance  upon  a  bill  with  the  intention  of  accepting  it,  after- 
wards  changed  his  mind,  and  before  it  was  communicated  to  the 
holder,  or  the  bill  was  delivered  back  to  him,  obliterated  his  accept- 
ance, it  was  held  that  the  drawee  was  not  bound  as  acceptor.  In 
the  present  case  it  may  be  admitted,  that  if  the  indorsers  had  been 
discharged  by  the  cancellation,  the  action  would  have  lain. 

(TiNDAL,  Gh.  J. :  The  plaintiff  contends,  that  at  any  rate  he  has 
suffered  some  damage  in  this  case  by  reason  of  the  further  proof 
imposed  upon  him  in  an  action  against  the  previous  parties  to 
the  bill.) 

The  same  diflSculty  would  have  arisen  in  Cox  v.  Troy,  in  an 
action  against  the  drawer.  [He  also  referred  to  Wilkinson  v. 
Johnson  (2).'] 

Upon  the  first  point,  therefore,  it  is  submitted  that  no  such  [  365  ] 
promise  as  is  alleged  in  the  declaration,  arises  *from  the  facts  [  *366  ] 
therein  stated.  This  is  independent  of  the  special  circumstances 
stated  in  the  fifth  plea  and  found  by  the  special  verdict ;  and  even 
ii  a  promise  might  be  implied  from  the  general  facts,  there  could 
be  none  under  these  special  circumstances.  Novelli  v.  Rossi  is  a 
strong  authority  for  the  defendants.  The  alteration  in  the  situation 
of  the  parties  was  referred  to  in  the  argument  in  that  case. 

The  second  plea,  which  alleges  that  the  defendants  did  use  due 
care  to  prevent  the  acceptance  from  being  defaced  or  obliterated,  is 
supported  by  the  facts  of  the  case.  For  the  defendants,  in  acting 
in  the  ordinary  course  of  business,  and  adding  the  words  on  the 
bill,  "cancelled  by  mistake,  orders  not  to  pay,"  did  exercise  every 
care  that  could  reasonably  be  expected  of  them. 

The  fourth  plea,  which  alleges  that  the  defendants  did  return 
the  bill  without  having  cancelled  or  destroyed  the  acceptance,  is 
also  supported.  What  was  done  to  the  bill  did  not  amount  to  a 
cancellation  in  law — there  was  no  anirmts  cancellandi  on  the  part  of 
the  defendants.    If  an  issue  were  joined  whether  or  not  a  will  had 

(1)  24  R.  R.  460  (5  B.  &  Aid.  474).  (2)  27  E.  B.  393  (3  B.  &  C.  428 ;  6 

DowL  &  Ry.  403). 
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Warwick     been  cancelled,  and  it  were  shown  that  the  testator  had  drawn  his 
BooEBs.      P^^  across  it  without  any  intention  to  revoke  it,  it  would  be  found 
to  be  no  cancellation. 
It  is  clear  there  is  no  ground  for  the  amendment  suggested. 

(TiNDAL,  Ch.  J. :  It  would  entirely  vary  the  measure  of  damages 
and  the  situation  of  the  parties.) 

Manning,  Serjt.  in  reply : 

The  second  breach  alleged  in  the  declaration  is,  that  the  defendants 
would  not  pay  the  amount  of  the  bill,  or  return  the  bill  without 
having  cancelled  or  destroyed  the  same,  but,  on  the  contrary, 
cancelled  and  destroyed  the  acceptance,  and  returned  the  bill  with 
the  acceptance  so  cancelled  and  destroyed. 

(Maule,  J.  The  term  ''  cancelling,"  as  used  in  the  declaration, 
[  ♦367  ]       *seems  to  mean  invalidating  the  bill.) 

If  that  were  so,  there  would  be  no  meaning  to  be  attributed  to 
the  word  destroying.  The  cancellation  purports  prima  facie  that 
'  the  bill  has  been  paid;  and,  therefore,  a  bill,  the  acceptance  of 
which  has  been  cancelled,  cannot  be  sued  upon  without  an  explana- 
tion of  the  circumstances  under  which  the  cancellation  took  place. 
The  rights  of  the  parties  have  therefore  been  altered  by  the  can- 
cellation. A  banker  is  not  a  servant  or  agent  of  his  customer,  but 
a  debtor ;  and  in  this  case  there  had  been  a  transfer  of  the  debt. 

(Maule,  J. :  The  arrangement  as  to  the  clearing-house  is  for  the 
convenience  of  both  parties.  Suppose  the  plaintiff  had  himself 
presented  the  bill  at  the  defendants'  counting-house  and  they  had 
torn  it,  would  that  have  given  rise  to  a  contract  ?) 

It  would  be  more  like  the  present  case  to  suppose  that  when  the 
plaintiff  brought  the  bill  to  the  defendants*  counting-house,  one  of 
them  had  said,  ''I  must  show  this  b*ill  to  my  partner;"  and  had 
taken  it  into  a  back  room,  and  had  then  brought  it  back  torn  or 
cancelled ;  and  it  is  submitted  that  such  a  state  of  circumstances 
would  give  rise  to  an  implied  contract.  In  Fernandey  v.  Olynn  it 
clearly  appeared  that  no  rights  of  any  third  parties  would  be 
injured.  So,  in  Cox  v.  Troy,  the  remedy  against  the  drawer  of  the 
cheque  would  remain  the  same. 
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(Maule,  J. :  The  holder  of  the  cheque  would  be  exactly  in  the     Warwick 
same  difficulty  as  to  evidence,  as  the  plaintiff  in  the  present  case.)       rogbbs. 

The  point  was  not  raised  in  that  case ;  but  clearly  no  third  party 
was  concerned.  In  Novelli  v.  Rossi  also  no  question  was  raised  as 
to  the  increased  difficulty  in  the  proof.  The  only  point  taken  was, 
as  to  the  difference  effected  in  the  situation  of  the  partners  by  the 
decision  of  the  French  Court.  Indeed,  the  point  could  not  have 
been  raised,  as  the  French  Court  had  decided  that  the  parties 
were  discharged  from  liability  on  the  bill.  The  latter  part  of  the 
judgment  in  Wilkinson  ♦v.  Johnson  is  in  favour  of  the  plaintiff.  [  •368  ] 
Abbott,  Ch.  J.  suggests,  and  the  suggestion  has  been  adopted  in 
the  coarse  of  the  present  argument,  that  a  special  action  on  the 
case  might  lie  to  recover  compensation  to  the  extent  of  the  injury 
sustained  by  an  improvident  cancellation.  Perhaps  the  plaintiff 
here  might  have  sued  in  tort ;  but  he  may  waive  the  tort  and  bring 
assumpsit ;  as  in  the  case  of  actions  against  carriers,  who  may  be 
either  sued  in  case  upon  their  common  law  duty,  or  in  assumpsit 
upon  the  implied  contract  arising  out  of  such  duty. 

(Maule,  J. :  Suppose  the  acceptor  had  paid  the  bill  in  the  course 
of  the  day,  could  you  have  still  brought  your  action  against  the 
defendants?  You  might  have  done  so,  if  this  is  a  contract.  If 
the  action  were  in  tort  the  case  would  be  quite  simple,  because  no 
damage  could  be  shown.) 

The  payment  by  the  acceptor  would  have  been  a  satisfaction  of 
the  contract;  it  would  have  enured  as  a  payment  by  an  agent 
of  the  defendants.  If  A.'s  goods  are  distrained  for  rent  on  a 
tenant's  premises,  the  rent  is  thereby  satisfied.  It  does  not  signify 
from  what  party  the  satisfaction  comes. 

(Maule,  J. :  Could  you  say  that  in  such  a  case  of  payment  there 
had  been  accord  and  satisfaction  ?) 

The  argument  need  not  go  that  length.  It  is  sufficient  that  there 
would  have  been  a  payment,  and  thus  one  alternative  of  the 
promise  would  have  been  satisfied. 

(Cbesswell,  J. :  When  you  speak  of  the  rights  of  the  parties 
having  been  altered,  you  mean  their  position.) 
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Warwick     There  is  no  substantial  difference  between  the  rights  of  the  parties 
RoGEBs.      B'^d  their  means  of  enforcing  them. 

Cur.  adv.  vuU. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  as  follows : 

This  is  an  action  of  special  assumpsit.  The  declaration  states, 
that  H.  B.  and  S.  Barker  &  Go.  drew  a  bill  of  exchange  upon 
Bichard  Jellicoe  for  800Z.,  payable,  sixty-one  days  after  sight,  to 

[  •369  ]  the  order  *of  Alexander  Bargigli ;  that  it  was  indorsed  by  him  and 
by  several  others  successively,  the  last  of  whom,  B.  L.  Fould  and 
Foulds  Oppenheim,  indorsed  to  the  plaintiff;  that  the  drawee, 
Bichard  Jellicoe,  on  the  23rd  of  November,  1885,  accepted  the 
bill,  by  writing  upon  it  and  making  it  payable  at  the  banking- 
house  of  the  defendants.  The  declaration  further  states,  that, 
when  the  bill  became  due,  on  the  26th  of  January,  1886,  it  was 
duly  presented  for  payment  to  the  defendants  at  their  banking- 
house,  and  that  the  defendants,  in  consideration  that  the  plaintiff 
would  deliver  the  bill  to  them  without  receiving  payment  at  the 
time  of  the  delivery,  promised  the  plaintiff  that,  until  they  should 
have  determined  whether  they  would  pay  the  bill  or  return  it,  they 
would  use  due  care  to  prevent  the  acceptance  from  being  defaced  or 
obliterated,  and  would,  upon  being  requested  in  a  reasonable  time, 
pay  the  plaintiff  the  amount  of  the  bill  or  return  it  without  having 
cancelled  or  destroyed  the  acceptance.  The  declaration  then  goes 
on  to  state  that  the  defendants  did  not  use  due  care,  but  that 
through  their  want  of  care  the  acceptance  became  defaced  and 
obliterated;  that  the  plaintiff  requested  the  defendants  to  pay  the 
bill  or  return  it  with  the  acceptance  uncancelled,  but  the  defendants 
would  not  pay  the  money,  and  returned  the  bill  with  the  acceptance 
cancelled  and  destroyed ;  by  reason  whereof  the  plaintiff  has  lost 
the  benefit  of  the  acceptance,  and  his  remedies  against  the  drawers 
and  indorsers ;  and  also  that  certain  persons  to  whom  the  bill  had 
been  addressed  in  case  of  need  by  certain  indorsers  thereof,  and 
who  but  for  the  obliteration  of  the  acceptance  would  have  paid  the 
bill,  refused  to  pay  it.  The  declaration  also  contains  a  count  for 
money  had  and  received  by  the  defendants  to  the  use  of  the 
plaintiff,  and  a  count  on  an  account  stated. 

[  •370  ]  The  defendants  have  pleaded — first,  that  they  did  not  *promise  as 

alleged  in  the  declaration ;  secondly,  to  the  first  breach  in  the  first 
count,  that  they  did  use  due  care  to  prevent  the  acceptance  from 
being  defaced  or  obliterated ;  thirdly,  to  the  same  breach,  that  the 
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acceptance  did  not  become,  nor  was  it  defaced  or  obliterated,  as  Warwick 
complained  of  by  the  plaintiff;  fourthly,  to  the  last  breach  in  the  rooebs. 
first  count,  that  they  did  return  the  bill  without  having  cancelled 
or  destroyed  the  acceptance;  fifthly,  as  to  so  much  of  the  last 
breach  in  the  first  count  as  imputes  to  the  defendants  that  they 
cancelled  the  acceptance,  and  returned  the  bill  with  the  acceptance 
cancelled,  that  the  promise  mentioned  in  the  first  count  was  subject 
to  a  proviso,  that,  if  the  defendants  should,  with  a  view  to  the 
payment  of  the  bill,  cancel  the  acceptance  without  making  it 
illegible,  and  afterwards  within  a  reasonable  time  for  returning 
the  bill  should  discover  that  they  had  not  funds  or  had  not 
authority  from  the  acceptor  to  pay  the  bill,  or  such  authority 
should  be  revoked,  the  defendants  should  be  allowed  to  write  on 
the  bill  that  it  had  been  cancelled  by  mistake,  and  to  return  it 
cancelled,  without  paying  it:  the  plea  then  goes  on  to  aver  the 
matters  necessary  to  bring  the  breach  to  which  it  is  pleaded  within 
the  terms  of  this  proviso,  and  conclildes  with  a  verification. 

The  plaintiff  joins  issue  on  the  first  four  pleas,  and  replies 
de  injuridf  &c.  to  the  fifth;  on  which  replication,  also,  issue  is 
joined. 

The  cause  came  on  to  be  tried  before  me,  at  the  sittings  in 
London  after  Trinity  Term,  1888,  when  the  jury  found  a  special 
verdict,  which  states,  in  effect,  that  the  bill  in  question  was  drawn, 
indorsed,  and  accepted  as  stated  in  the  declaration;  that  the 
drawers  and  indorsers  are  foreign  merchants  residing  beyond  the 
seas;  that  certain  indorsers,  to  wit,  A.  Hesse  &  Co.,  addressed 
the  bill,  in  case  of  need,  to  Messrs.  Heath,  Furze  &  Go. ;  that,  on 
the  morning  of  the  26th  of  January,  1836,  a  *clerk  of  the  plaintiff's  [  *37i  ] 
bankers  took  the  bill  to  the  clearing-house,  and  put  it  into  the 
defendants'  drawer,  from  whence  it  was  taken  by  the  clerk  of  the 
defendants  to  them  at  their  banking-house  in  order  that  they  might 
determine  whether  they  would  pay  it  or  not ;  that  the  defendants 
had  funds  of  the  acceptor  sufficient  to  pay  the  bill ;  that  the  defen- 
dants cancelled  the  acceptance  by  drawing  lines  along  and  across 
the  name  of  the  acceptor  in  the  manner  usual  with  London  bankers 
when  they  intend  to  pay  bills  made  payable  at  their  houses,  and 
entered  the  bill  in  a  book  called  the  '^  paid-clearing-book,"  which 
they  keep  in  order  to  know  the  total  amount  paid  to  the  clearing- 
house in  the  course  of  the  day ;  that  Bichard  Jellicoe,  the  acceptor, 
on  the  same  day,  having  determined  to  stop  payment,  ordered 
the  defendants  not  to  pay  the  bill,  who  thereupon  wrote  on  it 
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Warwick  "cancelled  by  mistake — orders  not  to  pay,"  and  in  that  state  returned 
BooBBs.  ^^  *o  t^®  plaintiff's  bankers  at  the  clearing-house  within  the  usual 
time  for  returning  the  bills  which  the  bankers,  at  whose  houses 
they  are  made  payable,  determine  not  to  pay.  The  special  verdict 
then  sets  out  the  course  of  business  at  the  clearing-house,  showing 
that  (except  so  far  as  the  cancellation  of  the  bill  is  concerned)  the 
course  usual  when  bills  are  not  paid,  was  pursued  in  the  present 
case.  As  to  the  cancellation,  it  finds,  that  it  is  usual  to  cancel 
such  bills  and  cheques  as  are  intended  to  be  paid,  by  drawing  lines 
along  and  across  the  name  of  the  party  for  whom  the  payment  is 
intended  to  be  made,  and  that,  when  a  cancellation  has  occurred 
through  error  or  mistake,  the  same  has  been  indicated  in  writing 
on  the  bill,  note,  or  cheque  returned ;  that  Messrs.  Heath,  Furze 
&  Co.,  to  whom  the  bill  was  addressed  in  case  of  need,  refused  to 
pay  it,  stating  the  cancellation  as  their  reason ;  that  it  is  optional 
with  parties  to  whom  bills  are  so  addressed  to  pay  them  or  not ; 
[  *372  ]  that  the  plaintiff  gave  the  defendants  ^notice  of  such  refusal  to 
pay;  that  the  bill  was  sent  by  the  plaintiff  to  his  immediate 
indorsers,  who  refused  to  pay  it,  stating  that  they  did  so  on  the 
ground  of  the  cancellation ;  thai  Richard  Jellicoe,  on  the  day  the 
bill  became  due,  wishing  to  pay  back  to  a  correspondent  a  sum  of 
5002.,  which  the  correspondent  had  remitted  to  him  for  the  purpose 
of  taking  up  a  certain  bill,  applied  to  the  defendants,  and  obtained 
discount  of  a  bill  of  500Z. ;  and  that  the  defendants  retain  in  their 
hands  the  amount  of  the  bill  in  question,  in  order  to  pay  it  to  the 
plaintiff  in  the  event  of  a  judgment  against  the  defendants.  The 
special  verdict  then,  in  the  usual  form,  leaves  to  the  Court  to 
determine  in  whose  favour  the  issues  are  to  be  found;  and  the 
jury  assess  the  damages,  in  the  event  of  the  plaintiff  being  entitled 
to  recover,  at  3452. 

In  this  state  of  the  record,  the  Court  has  to  consider  how  each 
of  the  five  issues  is  to  be  determined  by  the  facts  stated  in  the 
special  verdict. 

The  first  of  these  issues  raises  the  question  whether  the  defendants 
made  the  promise  stated  in  the  declaration,  that  is,  that  they  would 
use  due  care  to  prevent  the  acceptance  from  being  obliterated,  and 
would,  upon  request  within  a  reasonable  time,  pay  the  amount  of 
the  bill  or  return  it  without  having  cancelled  or  destroyed  the 
acceptance.  The  facts  stated  in  the  special  verdict,  from  which  a 
legal  liability  and  consequent  promise  to  this  effect  are,  if  at  all,  to 
be  inferred,  are,  in  substance,  that  the  plaintiff  was  the  holder  of  a 
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bill  \vhich  the  acceptor  had  made  payable  at  the  defendants'  Warwick 
banking-house,  and  that  the  bill  was  delivered  to  the  defendants  roofers. 
by  the  plaintiff's  bankers  on  the  morning  of  the  day  it  became  due, 
that  they  might  determine  whether  they  would  pay  it  or  not,  and 
retam  it  to  the  plaintiff  if  they  did  not  choose  to  pay  it ;  and  that 
it  is  usual  to  cancel  bills  intended  to  be  paid,  by  drawing  lines 
along  and  across  the  name  of  the  party  for  whom  the  payment  is 
intended  to  be  made ;  and  that,  where  a  cancellation  has  occurred 
^through  error  or  mistake,  the  same  has  been  indicated  in  writing  [  *373  ] 
on  the  bill  returned.  The  duty  to  be  inferred  from  these  facts 
appears  to  us  to  fall  short  of  the  promise  laid  in  the  declaration ; 
that  duty  being  no  more  than  to  take  due  care  of  the  bill,  and,  if 
the  banker  does  not  choose  to  pay  it,  to  return  it  uncancelled,  unless 
it  has  been  cancelled  by  error  or  mistake,  and  in  that  case  to  indi- 
cate that  it  has  been  so  cancelled,  by  writing  on  the  bill ;  but  that 
there  is  not,  as  it  appears  to  us,  any  promise  to  pay  if  the  bill  is 
not  returned,  or  to  pay  or  return  the  bill,  as  laid  in  the  declaration, 
nor  an  unqualified  promise  to  return  the  bill  uncancelled  if  not 
paid,  but  a  promise  only  to  return  the  bill,  if  not  paid,  uncancelled, 
unless  cancelled  by  error  or  mistake.  If  the  plaintiff's  argument 
be  well  founded,  a  banker  who  omitted  to  return  a  bill  would  be 
bound  by  a  promise  to  pay  the  amount  of  it,  though  it  should  be  of 
no  value,  by  reason  of  all  the  parties  being  insolvent,  or  all  the 
names  forgeries.  According  to  our  view,  the  banker  does  not 
become  liable  to  pay  the  amount  of  the  bill  by  defacing  or  not 
returning  it ;  but  by  so  doing,  if  it  be  wrongfully  done,  he  becomes 
liable  to  damages  for  his  breach  of  duty.  He  has  no  duty  to  pay : 
it  is,  as  between  him  and  the  holder  of  a  bill,  always  optional 
whether  he  will  pay  it  or  not,  till  he  actually  pays  it.  For 
these  reasons,  we  think  the  plea,  that  they  did  not  promise,  is  to 
be  considered  as  found  for  the  defendants. 

The  question  on  the  second  issue  is,  whether  the  defendants  did 
use  due  care  to  prevent  the  acceptance  being  defaced.  The  only 
way  in  which  the  bill  has  been  defaced  being  the  cancellation  made 
by  the  defendants  when  they  might  reasonably  expect  they  would 
have  to  pay  the  bill,  and  such  cancellation  being  made  in  the  usual 
course,  and  the  mistake  indicated  in  the  usual  manner,  it  appears 
to  us  that  this  issue  is  also  in  effect  found  for  the  defendants. 

The  third  plea  denies   that   the  acceptance   was   defaced  *or       [  *374  ] 
obliterated.     It  appears  to  us,  that  though  it  was  defaced  in  a 
manner  and  under  circumstances  which  excuse  the  defendants,  yet 
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wabwick  in  fact  it  was  defaced  within  the  meaning  of  the  allegation 
RooEBs.  traversed  by  the  plea;  the  issue  therefore,  on  this  plea,  must 
be  considered  as  found  for  the  plaintiff. 

And,  in  like  manner  also,  the  issue  on  the  fourth  plea  is  in 
effect  found  for  the  plaintiff,  inasmuch  as  the  special  verdict 
shows  that  the  defendants  did  not,  in  fact,  return  the  acceptance 
uncancelled. 

The  fifth  plea  states,  in  effect,  that  the  promise  was  different 
from  that  laid  in  the  declaration,  and  is  therefore  a  denial  of  that 
promise.  But,  the  matters  in  this  plea  being  put  in  issue,  it  is 
necessary  to  decide  how  it  is  to  be  considered  as  found :  and  we 
think  that  the  facts  stated  in  the  special  verdict  show  that  the 
promise  of  the  defendants  was  subject  to  such  a  proviso  as  is 
stated  in  this  plea,  and  that  the  other  allegations  of  this  plea, 
bringing  the  case  within  the  terms  of  the  proviso,  are  also 
supported ;  for  it  appears  to  us  that  the  cancellation,  under  the 
circumstances  stated,  was  a  cancellation  by  error  or  mistake,  within 
the  meaning  of  the  statement  of  the  usage  on  that  subject,  and 
that,  therefore,  the  fifth  plea  must  be  considered  as  found  for  the 
defendants. 

It  was  contended,  for  the  plaintiff,  that,  supposing  he  could  not 
succeed  in  the  special  count,  he  might  recover  on  that  for  money 
had  and  received  by  the  defendants  to  his  use.  But  we  are  of 
opinion  that  the  plaintiff  has  no  such  right.  There  are  many 
cases  which  establish  that  no  action  for  money  had  and  received 
will  lie  against  a  banker  or  agent  in  respect  of  funds  which  his 
principal  has  ordered  him  to  pay  to  any  person,  at  the  suit  of  the 
person  in  whose  favour  the  order  is  made,  when  the  banker  or 
agent  has  not  assented  to  the  order  and  communicated  his  assent 
to  the  plaintiff.  In  the  present  case  no  such  assent  or  communica- 
[  *S76  ]  tion  took  place ;  the  *only  communication  made  to  the  holder  of  the 
bill  being  its  return,  with  a  statement  that  the  cancellation  was 
made  by  mistake,  and  that  the  defendants  had  orders  not  to  pay. 

It  was  also  suggested  by  the  learned  counsel  for  the  plaintiff, 
though  not  much  insisted  on,  that,  even  though  the  issues  should 
be  found  against  him,  the  Court  might  give  judgment  for  him 
according  to  the  very  right  and  justice  of  the  case,  independently 
of  the  pleadings,  under  the  provision  of  the  8  &  4  Will.  IV.  c.  42, 
s.  24  (i).    But  that  provision  applies  only  where  the  jury  at  the 

(1)  Repealed  as  to  Supreme  Court  by  oedure  Act,  1881  (44  &  45  Vict.  c.  59). 
Statute  Law  Revision  and  Civil  Pro-      — A.  C. 
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trial  have  actually  found  the  facts  for  the  purpose  of  obtaining 
each  a  judgment  of  the  Court,  and  not  to  a  case  like  the  present, 
where  the  facts  are  found  by  the  jury  in  order  to  enable  the  Court 
to  determine  the  issues  on  the  record,  and  for  that  purpose  only. 

As,  therefore,  the  defendants  are  in  our  opinion  entitled  to 
succeed  on  some  of  the  issues  which  go  to  the  whole  cause  of  action, 
our  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 


Warwick 

r, 
ROGKBS. 


Ex  PARTE  ANN  TANNEE  DUFFILL  (1). 

(5  Man.  &  G.  378-^81 ;  S.  0.  6  Scott,  N.  E.  80.) 

Foim  of  rule  to  dispense  with  the  concurrence  of  a  husband  in  the 
conveyance  of  property  to  which  the  wife  alone  is  entitled,  under  3  &  4 
Will.  IV.  0.  74.  ss.  77,  91. 

BOMPAS,  Serjt.,  in  last  Michaelmas  Term,  obtained  a  rule  under 
the  8  &  4  Will.  IV.  c.  74  (2),  on  behalf  of  Ann  Tanner  DuffiU,  a 


184S. 
Jan.  20. 

[  378] 


(1)  Where  either  the  marriage  has 
taken  plaoe  or  the  property  has  been 
acqnired  on  or  after  the  1st  Jan., 
1883,  see  Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  ss.  1, 
2  and  5.— A.  G. 

(2)  By  sect.  77  it  is  enacted,  ''  that 
after  the  31st  day  of  December,  1833, 
it  shaU  be  lawful  for  every  married 
woman,  in  every  case  except  that  of 
being  tenant  in  tail,  &g.,  by  deed,  to 
dispose  of  lands  of  any  tenure,  and 
money  subject  to  be  invested  in  the 
purchase  of  lands,  and  also  to  dispose 
of,  release,  surrender,  or  extinguish 
any  estate  which  she  alone,  or  she  and 
her  husband  in  her  right,  may  have  in 
any  lands  of  any  tenure,  or  in  any 
such  money  as  aforesaid,  and  also  to 
release  or  extinguish  any  power  which 
may  be  vested  in,  or  limited  or  reserved 
to,  her  in  regard  to  any  lands  of  any 
^^nuie,  or  any  such  money  as  afore- 
said, or  in  regard  to  any  estate  in  any 
lands  of  any  tenure,  or  in  any  such 
money  as  aforesaid,  as  fully  and 
effectually  as  she  could  do  if  she  were 
a  feme  §oU ;  save  and  except  that  no 
such  disposition,  release,  surrender,  or 
eztingoishment  shall  be  valid  and 
effectual  unless  the  husband  concur 
in  the  deed  by  which  the  same  shall 


be  effected,  nor  unless  the  deed  be 
acknowledged  by  her  as  hereinafter 
directed,"  &c. 

By  sect.  91,  it  is  provided  and 
enacted,  **  that  if  a  husband  shall, 
in  consequence  of  being  a  lunatic, 
idiot,  or  of  unsoimd  mind,  and  whether 
he  shall  have  been  found  such  by 
inquisition  or  not,  or  shall,  from  any 
other  cause,  be  incapable  of  executing 
a  deed  or  of  making  a  surrender  of 
lands  held  by  copy  or  Court  roll,  or  if 
his  residence  shall  not  be  known,  or  he 
shall  be  in  prison,  or  shall  be  living 
apart  from  his  wife,  either  by  mutual 
consent  or  by  sentence  of  divorce,  or 
in  consequence  of  his  being  trans- 
ported beyond  the  seas,  or  from  any 
other  cause  whatsoever,  it  shall  be 
lawful  for  the  Court  of  Common  Pleas 
at  Westminster,  by  an  order  to  be 
made  in  a  summary  way  upon  the 
application  of  the  wife,  and  upon  such 
evidence  as  to  the  said  Court  shall 
seem  meet,  to  dispense  with  the  con- 
currence of  the  husband  in  any  case 
in  which  his  concurrence  is  required 
by  this  Act  or  otherwise ;  and  all  acts, 
deeds,  or  surrenders,  to  be  done,  exe- 
cuted, or  made  by  the  wife  in  pur- 
suance of  such  order,  in  regard  to 
lands  of  any  tenure,  o*  -> 


[•379,«.  ] 
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Ex  parte     fenic  covert^  to  dispense  with  the  *concurrence  of   her  husband, 
r  •879  1      Henry  Holland  DuflSll,  in  the  conveyance  of  certain  property  to 
which  he  was  separately  entitled. 

The  affidavit  of  Mrs.  Duffill,  upon  which  the  rule  was  obtained, 
stated  {inter  alia),  that  by  a  sentence  or  decree  of  the  Arches  Court 
of  Canterbury,  passed  on  the  15th  of  February,  1836,  in  a  suit 
instituted  by  the  deponent  against  ^the  said  H.  H.  D.,  the  said 
H.  H.  D.  was  divorced  from  bed,  board,  and  mutual  cohabitation 
with  the  deponent ;  and  that  shortly  before  the  said  divorce  was 
decreed,  that  is  to  say,  on  or  about  the  81st  of  January,  1836,  the 
said  H.  H.  D.  left  England,  and,  as  the  deponent  had  been  informed 
[  *380  ]  and  believed,  went  to  the  *United  States  of  America,  and  had 
not  since  returned  to  this  country,  to  the  knowledge  or  belief  of 
the  deponent. 
The  mandatory  part  of  the  rule  was  in  the  following  terms : 
"  It  is  ordered  that  the  said  Ann  Tanner  DuffiU  be  at  liberty,  by 
deed  or  surrender,  to  make  disposition  of,  and  to  convey,  all  her 
estate  and  interest,  of  and  in  the  hereditaments  and  premises  in 
the  said  affidavit  mentioned,  to  such  person  or  persons  as  she  may 
think  fit,  without  the  concurrence  of  her  said  husband,  it  appearing 
by  the  said  affidavit  that  the  said  Henry  Holland  DuffiU  left  England 
some  years  since,  and  hath  not  since  returned  to  this  country." 

Bompasj  Serjt.  now  moved  that  the  rule  might  be  amended 
(in  order  to  make  it  conform  more  closely  to  the  language  of  the 
Act),  by  introducing  the  words  "  to  dispose  of,  release,  surrender, 
or  extinguish,"  in  lieu  of  the  words,  '^  to  make  disposition  of  and 
to  convey ; "  and  also  by  substituting  for  the  statement  that  the 
husband  had  ''  left  England  some  years  since,  and  had  not  since 
returned  to  this  country,"  an  allegation  that  the  parties  were  living 
apart  under  sentence  of  divorce.  It  appeared  that  the  conveyancer, 
who  acted  for  the  purchaser,  had  objected  to  the  sufficiency  of  the 
rule  as  drawn  up. 

Per  Curiam  : 

It  is  certainly  better  that  the  language  of  the  statute  should  be 
adhered  to  as  closely  as  possible.    It  is  not  inconsistent  with  the 

money  subject  to  be  invested  in  the  her,  shall  (but  without  piejudioe  to 

purchase  of   lands,    shall    be    done,  the  rights  of   the   husband  as  then 

executed,  or  made  by  her  in  the  same  existing  independently  ofthis  Act)  be  as 

manner  as  if  she  were  a /erne  sole,  good  and  valid  as  they  would  have  been 

and  when  done,  executed,  or  made  by  if  the  husband  had  concurred,"  &o. 
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rale  as  at  present  framed,  that  the  parties  may  be  living  abroad      ex  parte 
together.  ^^'^'''^^• 

The  rule  was  accordingly  drawn  up  in  the  following  form : 
''  It  is  ordered  that  the  said  Ann  Tanner  DuffiU  be  *at  liberty,  [  •ygi  j 
by  deed  or  surrender,  to  dispose  of,  release,  surrender,  or  extin- 
guish all  her  estate  and  interest  of  and  in  the  hereditaments  and 
premises  in  the  said  affidavit  mentioned,  to  such  person  or  persons 
as  she  may  think  fit,  without  the  concurrence  of  her  said  husband, 
it  appearing  to  the  Court,  by  the  said  affidavit,  that  the  said 
Henry  Holland  DuffiU  is  living  apart  from  his  said  wife  by  sentence 
of  divorce."  ^ 

ALLNUTT  AND  Others  v.  ASHENDEN  (1).  jgis. 

(5  Man.  &  G.  392—398 ;  S.  C.  6  Scott,  N.  E.  127 ;  12  L.  J.  C.  P.  124 ;  7  Jur.  113.)        -^^^^  20. 

The  following  guaranty,  "  I  hereby  guarantee  B.'e  account  with  A.  for  [  392  ] 
wines  and  spirits,  to  the  amount  of  100/.,"  there  being  at  the  time  of  the 
giving  of  such  guaranty,  an  existing  account  between  A.  and  B.,  upon 
which  B.  was  indebted  to  A.  (though  in  a  less  sum  than  100/.),  was  held  to 
be  a  guaranty  fur  the  payment  of  the  existing  account,  and  not  to  extend 
to  future  supplies  of  goods. 

Assumpsit.  The  declaration  stated  that  the  plaintiffs,  before 
and  at  the  time  of  the  making  of  the  guarantee  thereinafter  men- 
tioned, carried  on  the  business  of  wine-merchants,  and  that  one 
John  Jennings  had,  before  the  making  of  the  said  guarantee, 
applied  to,  and  requested,  the  plaintiffs  to  supply  him,  on  credit, 
with  wine  and  spirits,  which  the  plaintiffs  had  consented,  and 
agreed  to  do  upon  receiving  the  guarantee  of  the  defendant  therein- 
after mentioned ;  and  that  thereupon  the  defendant,  on  the  14th 
of  April,  1888,  in  consideration  that  the  plaintiffs,  at  the  request 
of  the  defendant,  would  sell  and  deliver  to  the  said  John  Jennings, 
upon  credit,  certain  wines  and  spirits,  to  wit,  all  such  wines  and 
spirits  as  the  said  John  Jennings  should  have  occasion  for  and 
require,  promised  the  plaintiffs  to  guarantee  the  account  of  the 
said  John  Jennings  with  the  plaintiffs  to  the  amount  of  lOOZ. 
The  declaration  then  alleged,  that  the  plaintiffs,  confiding  in  the 
said  promise,  did  afterwards  sell  and  deliver  to  the  said  John 
Jennings,  on  credit,  divers  large  quantities  of  wine  and  spirits, 
which  the  said  John  Jennings  then  had  occasion  for  and  required 
of  the  plaintiffs,  at  and  for  reasonable  prices  then  agreed  upon  by 
and  between  the  plaintiffs  and  the  said  John  Jennings,  amounting 

(1)  Oomm.  Wood  v.  Prieainer  (1866)  L.  E.  2  Ex.  66,  71,  282,  36  L.  J  Ex 
127.— A.  a 
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allnutt  to  a  large  sum,  to  wit,  3002. ;  that  although  the  said  credit  had 
AsHENDEN.  expired,  yet  the  said  John  Jennings  had  not,  although  requested 
so  to  do,  paid  for  the  same  or  any  part,  of  which  the  defendant  had 
notice ;  and  that  the  defendant  had  not,  although  requested  so  to  do, 
paid  to  the  plaintiffs  the  sum  of  lOOZ.  or  any  part  thereof,  on  account 
of  the  said  wines  and  spirits,  pursuant  to  his  said  guarantee. 
[  393  ]  The  defendant  pleaded,  first,  non  assumpsit,  secondly  and  thirdly, 

two  other  pleas,  upon  which  nothing  turned,  and  which  before  the 
argument  were  struck  out  of  the  record  by  agreement ;  fourthly, 
payment  by  Jennings,  and  acceptance  by  the  plaintiffs,  of  800i.,  in 
satisfaction. 

The  replication  traversed  the  payment  and  acceptance  in  satis- 
faction ;  upon  which  issue  was  joined. 

The  cause  came  on  to  be  tried  before  Tindal,  Ch.  J.,  at  the 
adjourned  sittings  for  London  after  Michaelmas  Term,  1841,  when 
a  verdict  was  found  for  the  plaintiffs,  damages  2002.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case,  with  liberty  for 
either  party  to  turn  the  same  into  a  special  verdict ;  the  Court  to 
have  the  same  power  to  amend  the  record,  if  necessary,  as  a  Judge 
at  Nisi  Prius : 

The  plaintiffs  are  wholesale  wine-merchants,  carrying  on  busi- 
ness in  Mark  Lane,  in  the  city  of  London,  under  the  style  and 
firm  of  Allnutt  and  Arbouin.  The  defendant  is  a  brickmaker, 
residing  near  Sittingbourne  in  Kent.  Previously  to  the  guarantee 
hereinafter  mentioned  being  given,  viz.  on  the  3rd  of  April,  1838, 
the  plaintiffs  had  supplied  spirits  to  John  Jennings,  mentioned  in 
the  declaration  and  in  the  guarantee  hereinafter  mentioned,  to  the 
amount  of  83Z.  Is. 

John  Jennings,  at  the  time  when  the  spirits  were  supplied  as 
aforesaid,  and  also  at  the  time  when  the  spirits  were  supplied  as 
hereinafter  mentioned,  kept  the  '*  King's  Hotel  '*  at  Canterbury. 

On  the  14th  of  April,  1838,  the  defendant,  at  the  request  of 

Jennings,  and  on  the  application  of  Mr.  Simons,  the  commercial 

[  •SQi  ]      traveller  of  the  plaintiffs,  signed  *and  gave  a  guarantee,  of  which 

the  following  is  a  copy,  and  which  guarantee  was  written  by  Mr. 

Simons : 

"  Messrs.  Allnutt  and  Abbouin,  50,  Mark  Lane. 

"  Sirs, — I  hereby  guarantee  Mr.  John  Jenning&'s  account  with 
you  for  wines  and  spirits,  to  the  amount  of  lOOZ. 

*'  i&fpied)  E.  ASHENDEN. 

*'  Sittingbourne,  April  14th,  1838r' 
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At  the  time  when  the  defendant  gave  and  signed  the  said  Allnutt 
gaarantee,  addressed  to  the  plaintiffs  as  aforesaid,  the  only  account  ashr^ndek. 
between  Jennings  and  the  plaintiffs  was  the  account  for  the  said 
spirits  so  supplied  as  aforesaid,  to  the  amount  of  83Z.  Is,,  the  said 
supply  of  spirits  being  the  only  transaction  which  the  plaintiffs 
and  Jennings  had  had  together  prior  to  the  time  when  the  said 
guarantee  was  given.  After  the  guarantee  had  been  given,  the 
plaintiffs  continued,  upon  the  orders  and  at  the  request  of  Jennings, 
to  supply  him  from  time  to  time  with  spirits  up  to  the  24th  of 
November,  1840. 

Between  the  date  of  the  guarantee,  and  the  said  24th  of 
November,  1840,  the  plaintiffs,  from  time  to  time,  sold  and  delivered 
to  Jennings,  upon  credit  (which  had  expired  before  the  commence- 
ment of  this  suit),  spirits  of  the  value  altogether  of  814Z.  3«.  4t2.,  at 
prices  amounting  to  that  sum,  and  the  plaintiffs,  between  the  date 
of  the  guarantee  and  the  said  24th  of  November,  1840,  received 
payments  from  Jennings  to  the  amount  of  61 IZ.  14«.  2d.  on  account 
of  the  spirits  so  supplied,  leaving  a  balance  against  Jennings  in 
favour  of  the  plaintiffs  upon  the  whole  account,  of  218Z,  9jj.  M,  (i), 
which  was  the  amount  due  to  the  plaintiffs  from  Jennings  at  the 
commencement  of  this  suit. 

Before  the  commencement  of  this  suit  the  defendant  had  notice 
of  the  facts  above  stated,  and  was  requested  "^^to  pay  the  plaintiffs,       [  *895  ] 
under  his  aforesaid  guarantee,  the  sum  of  1002.,  part  of  the  moneys 
so  due  from  Jennings  to  the  plaintiffs  for  spirits  so  supplied  as 
aforesaid  ;  which  the  defendant  refused  to  do. 

The  questions  for  the  consideration  of  the  Court  are,  first, 
whether  the  said  guarantee  was  binding  upon  the  defendant  in 
point  of  law  ;  secondly,  whether  the  same  was  a  continuing 
guarantee  (2). 

If  the  Court  shall  be  of  opinion  that  the  guarantee  was  binding 
upon  the  defendant  in  point  of  law,  and  that  the  same  was  a  con- 
tinuing guarantee,  the  verdict  is  to  be  entered  for  the  plaintiffs  for 
100/.  damages. 

If  the  Court  shall  be  of  opinion  that  the  guarantee  was  not  by 
law  binding  upon  the  defendant,  or  that  it  was  not  a  continuing 
guarantee,  a  verdict  is  to  be  entered  for  the  defendant. 

(1)  This  would  apparently  leave  16/.  guarantee  related  to  goods  to  be  sub- 
due on  the  old  account.  sequently  delivered,  it  would  fail  to 

(2)  These  questions   appear  to    be  be  binding  for  want  of  consideration, 
substantially  the  same ;  as  unless  the 

21—2 
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allnutt  Channell,  Serjt.  (with  whom  was  Peacock)  for  the  plaintiffs : 

AsHENDEN.  The  first  question  is,  whether  this  is  a  binding  guarantee ;  and 
it  is  submitted  that  a  sufficient  consideration  appears  on  the  face 
of  it  (i).  Haigh  v.  Brooks  (2),  which  was  an  action  of  assumpsit  on 
a  promise  made  by  the  defendant  in  consideration  that  the  plaintiffs 
would  give  him  up  a  guarantee  then  held  by  them,  is  in  favour  of 
the  present  plaintiffs.  There,  the  guarantee  was  in  these  terms : 
''  Messrs.  H.  (the  plaintiffs),  in  consideration  of  your  being  in 
advance  to  L.  in  the  sum  of  10,000Z.  for  the  purchase  of  cotton, 
I  do  hereby  give  you  my  guarantee  for  that  amount,  on  their 
behalf. — J.  B."  It  was  held  by  the  Court  of  Queen's  Bench,  and 
[  *S96  ]  afterwards  by  the  Exchequer  Chamber,  that  the  guarantee  *did  not 
necessarily  imply  a  past  advance,  and  that,  on  a  trial,  the  plaintiffs 
might  have  given  evidence  to  show  that  future  advances  were 
contemplated. 

(Cresswell,  J. :  The  main  ground  for  the  decision  in  that  case 
was,  that  the  thing  given  up  was  of  some  value.) 

Raikes  v.  Todd  (3).  It  is  submitted  that  the  words  of  this  guarantee, 
by  fair  and  necessary  intendment,  mean  wine  and  spirits  not 
already  furnished,  but  to  be  supplied.  In  Kennaivay  v.  Treleavan  (4) 
it  was  held  that  a  sufficient  consideration  was  disclosed  on  the  face 
of  a  guarantee,  which  was  in  these  words :  "  I  hereby  guarantee 
to  you  the  sum  of  2502.,  in  case  Mr.  P.  should  make  default  in  the 
capacity  of  agent  and  traveller  to  you."  With  respect  to  the  second 
question,  if  this  is  a  binding  guarantee,  it  is  clearly  a  continuing 
one.  In  Mayor  v.  Isaac  (5)  the  guarantee  was  as  follows :  "In 
consideration  of  your  supplying  my  nephew  V.  with  china  and 
earthenware,  I  guarantee  the  payment  of  any  bills  you  may  draw 
on  him  on  account  thereof,  to  the  amount  of  2002."  It  was  held 
that  the  guarantee  was  a  continuing  one,  and  that  the  defendant 
was  liable  upon  it,  although,  after  the  guarantee,  goods  to  a  greater 
amount  than  2002.  had  been  supplied  to,  and  paid  for  by,  Y.  Here, 
the  guarantee  is  clearly  given,  not  for  any  particular  wine  and 
spirits,  but  for  wine  and  spirits  generally.    This  case  is  distin- 

(1)  See  now  Mercantile  Law  Amend-  S.  C,,ia  error,  3  P.  &  D.  452). 
ment  Act,  1836  (19  &  20  Vict.  c.  97),  (3)  47  E.  B.  761  (8  Ad.  &  EI.  846;  1 
8.  3.— A.  C.  P.  &  D.  138). 

(2)  50  B.  B.  399  (10  Ad.  &  El.  309,  (4)  62  R  R  808  (5  M.  &  W.  498). 
S.  a  in  error,  ib.  323 ;  2  P.  &  D.  477,  l5)  66  R  E.  734  (6  M.  A  W.  606). 
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guishable  from  Jenkins  v.  Reynolds  (i) ;   for  there  the  guarantee     ALLnurx 
contained  no  statement  of  what  the  account  was  for;    and   as    arhenden. 
the  nature  of  the  consideration  did  not  appear,  it  might  be  for 
an  illegal  debt. 

Bompas,  Serjt.,  for  the  defendant,  was  stopped  by  the  Court. 

TiNDAL,  Ch.  J.  :  [  397  ] 

Applying  to  this  guarantee,  that  rule  of  construction  which  has 
been  so  often  laid  down,  that  we  must  give  to  the  words  used  their 
natural  meaning,  I  do  not  see  how  this  can  be  considered  as  a  pro- 
spective guarantee ;  and  if  not,  there  is  no  consideration  disclosed 
upon  the  face  of  it.  The  words  are,  "  I  hereby  guarantee  Mr.  John 
Jennings's  account  with  you  for  wine  and  spirits,  to  the  amount  of 
100/.'*  By  "  account,"  I  understand  the  parties  to  mean  some 
account  contained  in  some  ledger  or  book ;  and  the  case  shows 
that  there  was  such  an  account  existing  at  that  time.  The  natural 
construction  of  the  guarantee  therefore  is,  that  it  relates  to  that 
account.  In  order  to  hold  the  construction  contended  for  to  be  the 
sound  one,  we  must  say  that  the  word  means  some  account  between 
the  parties,  which  is  to  run  on  until  a  future  time ;  but  we  cannot 
come  to  that  conclusion  when  it  is  shown  that  there  was,  at  the 
time  that  the  guarantee  was  given,  an  account  to  which  it  might 
apply.  I  think  the  proper  construction  of  the  instrument  is, 
that  it  is  an  undertaking  merely  to  be  answerable  for  some 
existing  account. 

Erskine,  J. : 

I  am  of  the  same  opinion.  The  question  which  we  have  to 
determine  is,  not  whether  a  good  consideration  appears  on  the 
face  of  the  declaration,  but  whether  a  good  consideration  is  dis- 
closed on  the  face  of  the  document  itself.  If  my  brother  Channell 
could  have  established  his  first  position,  he  would  probably  have 
had  little  difficulty  with  respect  to  the  second ;  for  if  the  operation 
of  the  instrument  was  prospective,  it  seems  to  me  that  it  would 
have  been  a  continuing  guarantee.  But,  as  has  been  stated  by  the 
Lord  Chief  Justice,  the  document  contains  no  express  words  which 
point  to  any  prospective  supply  of  goods,  neither  does  any  thing 
appear  from  which  it  can  be  inferred  that  the  parties  contemplated 
any  such  supply.  The  primary  *meaning  of  the  language  used  can  [  •ays  ] 
only  have  reference  to  an  existing  account. 

(1)  3  Brod.  &  B.  14 ;  6  J.  B.  Moore,  86. 
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Allnutt      Crbsswell,  J.  (i) : 


t. 


AsHBNDEN.  The  utmost  that  can  be  said  on  behalf  of  the  plaintiflfs  is,  that 
the  guarantee  is  ambiguous.  If  I  am  to  put  a  construction  upon  it, 
I  should  say  that  it  applies  to  some  present  existing  account. 

Judgment  for  the  defendant  (2). 


[399] 


18*3.  GIBSON   AND   Others  v.   BKUCE  and  Another. 

Jan,  83. 

(5  Man.  &  G.  399—405 ;  S.  C.  6  Scott,  N.  E.  309 ;  12  L.  J.  C.  P.  132.) 


In  1837  A.,  being  in  embarrassed  circumstances,  executed  a  deed  to 
secure  to  his  creditors  a  composition  of  Is,  in  the  pound.  B.,  a  creditor, 
refused  to  sign  the  deed  until  A.  made  B.  a  promise  to  give  him  security 
for  the  difference  between  the  composition  and  the  full  amount  of  the  debt. 
Pursuant  to  that  agreement  A.  subsequently  handed  over  to  B.  his 
promissory  notes,  payable  to  B.  or  order.  B.  indorsed  the  notes,  and  paid 
them  in  to  his  bankers  at  Leeds,  to  whom  B.  was  in  the  habit  of  indorsing 
all  bills  and  notes  received  by  him,  and  drawing  generally  on  account. 
"When  the  notes  were  at  maturity  the  London  correspondents  of  the  Leeds 
bankers  presented  them  to  A.,  by  whom  they  were  paid.  A.  continued  to 
deal  with  B.  down  to  his  bankruptcy  (in  1840)  without  ever  complaining  of 
the  transaction  or  attempting  to  set  off  the  payments  thade  in  respect  of  the 
notes  against  the  subsequent  demands  of  B.  against  him.  No  evidence 
was  given  to  show  the  state  of  the  account  between  B.  and  the  Leeds 
bankers  at  the  time  of  the  payments,  or  that  A.  knew  the  character  in 
which  the  notes  were  held  by  the  bankers  who  presented  them.  In  an 
action  for  money  paid  by  A.  to  the  use  of  B.,  brought  by  the  assignees  of 
A.  to  recover  back  the  amount  of  these  notes,  the  Judge  left  it  to  the  jury 
to  say  whether  or  not  the  payment  was  voluntary,  and  told  them  that  if  the 
payment  was  made  to  the  bankers  as  agents  only,  it  must  be  considered  as 
voluntary ;  and  that  if  they  found  the  payment  to  be  voluntarj',  and  to 
have  been  made  with  a  full  knowledge  of  the  circumstances,  they  must 
find  for  B.,  otherwise  for  the  plaintiffs. 

The  Court  directed  a  new  trial,  in  order  that  the  attention  of  the  jury 
might  be  more  precisely  called  to  the  question — whether  A.  knew  the 
character  in  which  the  bankers  presented  the  notes  for  payment,  namely, 
whether  as  agents  of  B.  or  as  holders  for  value. 

Assumpsit,  brought  to  recover  money  alleged  to  have  been  paid 
by  Martin,  before  his  bankruptcy,  to  the  use  of  the  defendants  at 
their  request.     Plea :  Non  assumpsit. 

(1)  Maule,  J.  was  absent  from  guarantee  was  for  an  account  between 
indisposition.  a  publican  and  his  wine  merchant  **to 

(2)  Had  mercantile  witnesses  been  the  amount  of  100/.;"  and  that  the 
examined  at  the  trial,  it  is  probable  existing  account,  or  existing  item  of 
that  they  would  have  concurred  in  account,  consisted  of  one  sum  (result- 
stating,  that  the  word  '*  account'*  in  ing  from  a  single  dealing)  of  83/.  1«. 
this  guai-antee,  would  be  understood  And  see  further  as  to  continuing 
in  the  commercial  world  as  equivalent  guarantees,  Hitchcock  v.  Humphrey^ 
to  the  word  **  dealings."  jwstf  p.  401. 

It  may  also  be  observed,  that  the 
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At  the  trial  before  Tindal,  Gh.  J.,  at  the  sittings  in  London  after  Gibson 
last  Trinity  Term,  it  appeared  that  Martin,  being  in  embarrassed  bruce. 
circumstances,  on  the  15th  of  February,  1887,  entered  into  a  deed 
of  composition  with  his  creditors  to  secure  to  them  the  payment  of 
7«.  in  the  pound  upon  the  amount  of  their  respective  debts.  The 
defendants,  amongst  other  creditors,  executed  the  deed ;  but  before 
they  did  so  they  obtained  from  Martin  a  *promise  that  he  would  [  •400  ] 
give  them  security  for  the  difference  between  the  amount  of  the 
composition  and  the  amount  of  their  original  debt.  Pursuant  to 
that  agreement,  Martin  subsequently  gave  the  defendants  certain 
promissory  notes,  payable  to  themselves  or  order,  which  notes  the 
defendants  indorsed  and  paid  into  their  bankers,  Messrs.  Williams, 
Williams,  Brown,  &  Co.,  at  Leeds,  who  indorsed  and  remitted  them 
to  their  London  correspondents.  Brown,  Janson,  &  Co.  The  latter 
afterwards  presented  the  notes  to  Martin,  who  took  them  up.  The 
defendants  were  in  the  habit  of  indorsing  and  paying  into  their 
bankers  all  securities  which  they  received,  and  of  drawing  generally 
on  account.  Martin  continued  to  deal  with  the  defendants  from 
the  payment  of  the  notes  until  his  bankruptcy  in  October,  1840, 
and  never  complained  of  the  transaction,  or  claimed  to  set  off  the 
money  so  paid  by  him  against  their  subsequently  accruing  demands 
against  him.  The  precise  state  of  the  account  between  the  defen- 
dants and  their  bankers  at  the  time  the  notes  in  question  were 
indorsed  and  handed  over  to  them  was  not  shown ;  neither  did  it 
appear  that  Martin,  at  the  time  of  paying  the  notes,  knew  the 
character  in  which  they  were  presented  by  the  bankers,  whether 
merely  as  agents  or  as  indorsees  or  holders  for  value. 

For  the  defendants,  it  was  contended  that  the  payment  of  these 
notes  was  a  voluntary  payment  by  Martin,  with  a  full  knowledge  of 
all  the  circumstances,  and  therefore  that  the  transaction  could  not 
be  re-opened  and  the  money  so  paid  recovered  back ;  and  Wilson  v. 
Ray{i)  was  cited.  There  the  plaintiff  being  about  to  compound 
with  his  creditors,  the  defendant,  a  creditor,  refused  to  subscribe 
the  deed  unless  he  were  paid  in  full,  the  plaintiff,  to  obtain  his 
signature,  gave  a  bill  payable  to  the  *defendants'  agent  for  the  [  •401  ] 
difference  between  20s.  in  the  pound  and  8«.,  the  proportion  com- 
pounded for,  the  defendants  then  signed  the  deed ;  the  plaintiff 
did  not  honour  the  bill  when  due,  but  on  subsequent  application  he 
paid  it,  some  months  after  the  dishonour,  by  two  instalments  to 
the  payee,  and  the  defendants  received  the  money;  the  other 
[(1)  50  B.  B.  341  (10  Ad,  &  El.  82 ;  2  P.  &  D.  253). 
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Gibson  creditors  were  paid  according  to  the  deed.  It  was  held  that  the 
Bruce.  plaintiffs  could  not  recovel*  back  the  amount  paid  to  the  defendants 
above  8s.  in  the  pound ;  for  that  the  transaction  had  been  closed 
by  a  voluntary  payment,  with  full  knowledge  of  the  facts,  and  ought 
not  to  be  re-opened ;  and  that  it  made  no  difference  that  the  sum 
in  question  had  not  been  recovered  by  action. 

On  the  part  of  the  plaintiffs  it  was  submitted  that  the  assignees 
were  entitled  to  recover  the  amount  of  the  notes ;  because  inasmuch 
as  these  had  been  extorted  from  the  bankrupt  in  fraud  of  the  other 
creditors,  the  subsequent  payment  of  them  to  the  indorsees  could 
not  be  considered  as  a  voluntary  payment. 

His  Lordship,  in  leaving  to  the  jury  to  say  whether  or  not  the 
payment  by  Martin  was  voluntary,  told  them  that  if  made  to  the 
bankers  as  agents  only  for  the  defendants  it  must  be  considered 
as  a  voluntary  payment ;  and  that  if  they  thought  the  payment  to 
have  been  voluntary  and  with  a  full  knowledge  of  the  circumstances, 
their  verdict,  upon  the  authority  of  the  case  of  Wilson  v.  Ray,  must 
be  for  the  defendants,  otherwise  for  the  plaintiffs. 
The  jury  having  returned  a  verdict  for  the  defendants. 

Sir  T,  Wilde,  Serjt.  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  the  evidence  (i). 

[  402  ]  Bovipas,  Serjt.  (with  whom  was  F.  Robinson)  in  the  same 

Term  showed  cause: 

As  the  Court  gave  no  opinion  on  the  point  of  law,  the  argument 
of  counsel  is  not  reported.  The  learned  Serjeant  cited  the  following 
authorities :  Cockshott  v.  Bennett  (2) ;  Bilbie  v.  Lumley  (3) ;  Sinith  v. 
Cliff  (4,)  ;  Brisbane  v.  Dacres  (5) ;  Fanner  v.  Arundel  (6) ;  Lowry  v. 
Bourdieu  (7)  ;  The  Duke  de  Cadaval  v.  Collins  (8)  ;  and  Kelly 
v.  Solari  (9). 

Sir  T.  Wilde,  Serjt.,  contra,  cited  Smith  v.  Bromley,  contained 
in  a  note  to  Jones  v.  Barkley  (lo).  Browning  v.  Morris  (ii) ;  Bize  v. 

(1)  See  the  grounds  on  which  the  (7)  1  Doug.  468. 

rule  was  moved  for,  stated,  ;jo5^  p.  330.  (8)  43  R.  R.  499  (4  Ad.  &  El.  858 ;  6 

(2)  1  R.  R.  617  (2  T.  R.  763).  N.  &  M.  324). 

(3)  6  R.  R.  479  (2  East,  469).  (9)  60  R.  R.  666  (9  M.  &  W.  54). 

(4)  18  R.  R.  340  (6  M,  &  S.  160).  (10)  2  Doug.  684. 

(5)  14  R.  R.  718  (5  Taunt.  143).  (11)  Cowp.  790. 

(6)  2  W.  BL  824. 
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Dickson  (l)  ;  Grove  v.  Dubois  (2)  ;  Martin  v.  Morgan  (3)  ;  Stevens  Gibson 
V.  Lynch  (4) ;  Milnes  v.  Duncan  (5)  ;  Tuck  v.  Tooke  (6)  and  Turner  bbuoe. 
V.  KooZ€  (7). 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit  for  money  paid  by  the  bankrupt 
to  the  use  of  the  defendants  at  their  request ;  to  which  the  defen- 
dants pleaded  non  assumpsit^  with  two  other  pleas  which  it  is  not 
material  now  to  consider.  At  the  trial  before  me  at  Guildhall  at 
the  sittings  after  Trinity  Term  last,  it  appeared  that  Martin,  some 
time  before  his  bankruptcy,  being  then  in  embarrassed  circum- 
stances, executed  a  deed  of  composition  to  his  creditors,  in  order 
to  secure  the  payment  of  so  much  in  the  ^pound,  and  that  the  [  *403  ] 
defendants,  amongst  other  creditors,  executed  the  deed,  but  that 
the  defendants,  before  they  would  execute,  obtained  a  promise  from 
Martin  that  he  would  give  security  for  the  payment  of  the  whole 
of  their  debt.  It  appeared  also  that  Martin,  after  the  execution  of 
the  deed  in  pursuance  of  such  agreement,  gave  the  defendants  his 
promissory  note  payable  to  themselves,  or  order,  for  the  difference 
between  the  amount  of  the  composition  and  the  amount  of  their 
debt;  which  promissory  notes  were  indorsed  by  the  defendants, 
and  paid  by  them  into  the  hands  of  their  bankers  at  Leeds,  and 
afterwards,  upon  being  presented  by  the  London  correspondents  of 
the  Leeds  bankers  the  amount  of  the  notes  was  paid  by  Martin. 
It  was  further  proved  by  the  defendants,  in  order  to  show  that  this 
was  a  voluntary  payment  on  the  part  of  Martin,  that  he  continued 
to  deal  with  the  defendants  for  three  years  after  this  payment  of 
the  notes,  and  never  complained  of  the  transaction,  or  that  he 
attempted  to  set  ofif  the  payment  against  the  subsequent  demands 
which  the  defendants  had  against  him.  It  appeared,  however, 
on  the  cross-examination  of  the  defendants'  witnesses,  that  the 
defendants  were  in  the  habit  of  paying  in  to  their  bankers  all 
the  securities  they  received,  and  drawing  on  them  as  they 
wanted  money. 

(1)  1  T.  K.  285.  private    notes    of  Lord  Tenterden 

(2)  16  E.  R.  664,  n.  (1  T.  E.  112).  (which  were  handed  up  to  the  Court), 

(3)  21  E.  E.  603  (1  Brod.  &B.289).  that    the    report    of    this    case    was 

(4)  12  East,  38.  erroneous  iu  stating  that  the  defendant 

(5)  30  R.  E.  498  (6  6.  &  C.  671  ;  9  proceeded  against  the  plaintiff  on  the 
Dowl.  &  Ey.  741).  bills;  for  the  bills  were  outstanding  in 

(6)  9  B.  &  C.  437 ;  4  Man.  &  Ey.  393.  the  hands  of  third  parties,  who  received 

(7)  DowL  &  Ey.  N.  P.  27.    The  payment, 
learned    Serjeant   stated,    from   the 
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Gibbon  Upon  the  state  of  facts  the  defendants'  counsel  insisted  at  the 

Bruce.  trial  that  the  payment  of  these  notes  was  a  voluntary  payment  by 
Martin  with  a  full  knowledge  of  all  the  circumstances,  and  that, 
consequently,  the  transaction  could  not  be  re-opened  and  the  money 
recovered  back,  referring  to  the  case  of  Wilson  v.  Ray  (i)  as  an 
authority  directly  in  point.  And  thereupon  I  left  it  to  the  jury  to 
say  whether  the  payment  was  voluntary  or  not,  telling  them,  that 

[  *404  ]  if  the  payment  was  made  to  the  bankers  ^as  agents  only  it  must  be 
considered  as  a  voluntary  payment;  and  that  if  they  found  the 
payment  to  be  voluntary  and  made  with  a  full  knowledge  of  the 
circumstances,  then,  upon  the  authority  of  the  case  referred  to, 
they  should  find  their  verdict  for  the  defendants,  otherwise  for  the 
plaintiffs  ;  upon  which  direction  the  jury  found  for  the  defendants. 
In  Michaelmas  Term  last  my  brother  Wilde  obtained  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial  on  the  ground,  first 
of  misdirection ;  secondly  that  the  verdict  was  against  the  evidence. 
The  misdirection  complained  of  was  the  adopting  as  law  the  decision 
of  the  Court  of  Queen's  Bench  in  the  case  before  cited  ;  and  it  was 
stated  by  my  brother  Wilde  that  the  main  object  of  his  motion  was 
to  review  the  grounds  of  that  decision.  The  verdict  was  contended 
to  be  against  the  evidence  in  the  cause,  on  the  ground  that  the  notes 
having  been  indorsed  by  the  defendants  and  paid  in  to  their  bankers 
at  Leeds,  under  the  circumstances  stated,  the  bankers  became  the 
holders  of  the  notes  for  value,  and  there  was  no  ground  for  suppos- 
ing that  Martin,  knew  or  indeed  could  know  if  the  fact  were  so, 
that  the  notes  were  not  presented  for  payment  by  them  as  such 
holders  for  value,  in  which  case  the  payment  by  him  must  have 
been  involuntary  on  his  part.  And  it  was  further  stated  that  this 
view  of  the  case  was  not  distinctly  left  to  the  jury. 

We  have  heard  a  very  learned  and  laborious  argument  on  both 
sides  upon  the  first  ground ;  but  as  the  rule  of  law  laid  down  by  the 
Court  of  Queen's  Bench,  if  it  be  not  correct,  ought  rather  to  be 
overruled  by  a  court  of  error  than  a  court  of  co-ordinate  jurisdic- 
tion, and  as  we  feel  ourselves  justified  upon  the  second  ground  of 
objection  in  sending  this  case  to  a  new  trial,  and  thereby  giving 
either  party  the  opportunity  of  putting  the  question  of  law  on  the 

[  '405  ]       record,   we  give  no  opinion  *on  that  question.      But  upon   the 

question  of   fact   we  think  suflSicient  weight  may  not  have  been 

given  by  the  jury  to  the  evidence  attending  the  payment  of  these 

notes,  whether  such  payment  was  voluntary  or  not;  and  that  it 

(1)  50  E.  E.  341  (10  Ad.  &  El.  82 ;  2  P.  &  D.  253). 
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would  be  more  satisfactory  that  this  question  should  be  submitted       Gibsok 
to  a  second  jury  with  their  attention  called  and  directed  to  the       bruce. 
precise  point, — whether  Martin  knew  that  the  bankers  were  present- 
ing the  notes  as  agents  of  the  defendants, — which  does  not  appear 
to  have  been  left  to  them  on  the  former  trial. 

For  these  reasons  we  think  the  rule  should  be  made  absolute  for 
a  new  trial,  and  that  the  costs  of  the  former  trial  should  abide  the 
event  of  the  second. 

Rule  absolute  accordingly. 


BLYTH  ANi)  Another   v.    SMITH.  1843. 

Jan.  26. 
(o  Man.  &  G.  405—414 ;  S.  C.  6  Scott,  N.  R  360 ;  12  L.  J.  C.  P.  203 ;  7  Jur.  948.)  

In  an  action  by  A.  against  B.,  B.  gave  notice  to  C.  against  whom  B.  had        l    ^^  J 
a  remedy  over,  to  come  in  and  defend  the  action.     C.  refused  to  do  bo,  but 
did  not  prohibit  B.  from  continuing  the  defence.     B.  suffered  judgment  by 
default,  and  watched  the  proceedings  under  the  writ  of  inquiry,  putting  A. 
to  the  proof  of  his  claim. 

At  the  trial  of  the  action  over  by  B.  against  C.  the  jury  included  in  their 
verdict  the  costs  incurred  by  B.  in  the  former  action,  no  objection  being 
then  taken  by  C.  to  the  right  of  B.  to  recover  those  costs.  The  Court 
refused  to  distiu*b  the  verdict,  being  of  opinion  that  there  was  evidence  to 
go  to  the  jury  that  C.  had  sanctioned  the  incurring  of  these  costs. 

Assumpsit.  The  declaration,  after  setting  out  a  contract  of 
charter,  dated  the  27th  of  April,  1887,  between  the  defendant  as 
managing  owner  of  the  schooner  the  Rapid  of  the  one  part,  and 
the  plaintiffs  and  Thomas  Blyth  deceased,  freighters  of  the  said 
vessel  of  the  other  part,  whereby  that  vessel  was  let  on  hire  or 
freight  to  the  said  freighters,  and  stating  mutual  promises,  alleged 
that  afterwards  and  in  the  lifetime  of  Blyth,  and  whilst  the  said 
vessel  80  remained  in  their  *said  service,  under  and  by  virtue  of  [  *406  I 
the  said  charter,  and  on  the  terms  thereof,  to  wit,  on  the  24th  of 
November  in  the  year  aforesaid,  the  plaintiffs  and  Blyth  caused  to 
be  shipped  at  Port  Louis,  in  the  island  of  Mauritius,  on  board  the 
said  vessel,  a  cargo  of  lawful  goods  and  merchandize,  to  wit,  8,848 
bags  of  Mauritius  sugar,  in  good  order  and  well  conditioned,  of  great 
value,  to  wit,  of  the  value  of  12,000Z.,  belonging  to  W.  Little, 
B.  Roberts  and  J.  T.  Mitchell,  and  283  bags  of  Mauritius  sugar 
in  good  order,  &c.,  &c.  belonging  to  R.  P.  Gower,  A.  L.  Gower, 
G.  S.  Walters  and  E.  Gower,  which  goods  and  merchandize  for 
certain  freight  and  reward  to  be  therefore  paid  to  the  plaintiffs  and 
Blyth,  were,  for  the  said  respective  owners,  to  be  taken  care  of,  and 
safely  and  securely  carried  and  conveyed  by  the  plaintiffs  and  Blyth, 


382  1843.     C.  P.     6  MAN.  &  G.  406—407.  [r-b. 

Blyth       in  and  on  board  the  said  vessel  from  Port  Louis  to  London,  and 
Smith.       there  to  be  safely  and  securely  delivered  in  the  like  good  order  and 
well  conditioned  at  London,  the  act  of  God  &c.,  excepted;  that 
afterwards,  to  wit,  on  &c.,  the  said  vessel  then  remaining  in  the 
said  service  of  the  plaintiffs  and  Blyth,  under  and  by  virtue  of  the 
said  charter,  and  on  the  terms  thereof,  sailed  on  her  said  voyage  from 
Port  Louis  to  London,  laden  with  the  said  goods  and  merchandize ; 
that  although  the  plaintiffs  and  Blyth  had  always  observed  and 
performed   all  things  in   the   said    charter  mentioned  on  their 
part  and  behalf  to  be  observed  and  performed,  yet  the  defendant 
had  disregarded  his  promise  in  this,  to  wit,  that  the  said  vessel, 
after  the  making  of  the  said  charter  and  before  the  time  she  so  as 
aforesaid  entered  into  the  said  service  of  the  plaintiffs  and  Blyth 
was  not  made,  nor  was  the  said  vessel  when  she  so  entered  into  the 
said  service,  or  at  any  time  afterwards,  tight,  staunch,  or  substan- 
tial, or  in  any  respect  fit  or  ready  to  receive  on  board  a  cargo  of  the 
plaintiffs  and  Blyth ;  and  in  this,  to  wit,  that  during  the  continu- 
[  *407  ]       ance  of  the  said  ^vessel  in  the  said  service  of  the  plaintiffs  and 
Blyth  under  the  said  charter-party,  the  said  vessel  was  not  well  or 
sufficiently  tackled  or  apparelled,  as  was  usual  for  vessels  in  the 
merchant  service,  or  for  the  execution  of  the  aforesaid  voyages,  nor 
was  the  said  vessel  nor  were  her  stores,  tackle,  or  appurtenances 
kept,  as  far  as  was  practicable,  in  good  or  sufficient  repair,  although 
no  act  of  God  prevented  the  said  vessel  from  being  made  or  kept 
tight,  staunch,  or  substantial,  or  fit  and  ready  to  receive  the  said 
freighters'  cargo  on  board,  or  well  and  sufficiently  tackled  or 
apparelled,  or  prevented  the   said  vessel,  her  stores,  tackle,  and 
appurtenances,  or  any  of  them,  from  being  kept  in  good  and  suffi- 
cient repair  as  in  the  said  charter  agreed  in  that  behalf  as  afore- 
said ;  whereby  and  by  means  of  the  premises  and  of  the  said  vessel 
at  the  time  she  so  as  aforesaid  entered  into  the  said  service  of  the 
plaintiffs  and  of  Blyth,  and  from  thence  continually  until  and  at 
the  time  of  the  said  goods  and  merchandize,  to  wit,  the  aforesaid 
sugar  being  damaged  and  destroyed  as  thereinafter  mentioned,  not 
having  been  made,  nor  being  tight  or  staunch  or  substantial,  and 
not  by  reason  or  means  of  any  act  of  God,  <&c.  large  quantities  of 
water,  after  the  said  vessel  had  sailed  as  aforesaid  on  her  said 
voyage  from  Port  Louis  for  London,  and  whilst  she  was  on  her  said 
voyage  with  the  said  goods  and  merchandize  on  board  as  aforesaid, 
and  whilst  the  said  vessel  remained  in  the  said  service  of  the  plain- 
tiffs and  Blyth,  under  and  by  virtue  of  the  said  charter,  and  on  the 
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terms  thereof,  to  wit,  on  the  25th  of  November  in  the  year  afore-       blttu 
said,  penetrated  through  the  sides  and  bottom  of  the  said  vessel       smith. 
and  the  seams  thereof  into  the  hold  of  the  said  vessel,  and  then 
and  there  destroyed  a  large  quantity,  to  wit,  2,000  bags  of  the  said 
sugar,  and  then  and  there  greatly  damaged  the  residue  thereof,  and 
thereby   the  plaintiffs  and  Blyth  then  became  and  were  wholly 
unable,  safely  or  securely  to  *carry  or  to  convey  to  London,  or       [  *408  ] 
there  safely  or  securely  to  deliver  in  such  good  order  or  well  condi- 
tioned as  aforesaid,  the  said  goods  or  merchandize,  or  any  part 
thereof,  to  the  said  respective  owners  thereof,  and  had  lost  and  been 
deprived  of  the  freight  which  they  would  have  earned  thereby,  and 
they  the  plaintiffs  and  Blyth  thereby  became  and  were  answerable 
to  the  said  respective  owners  of  the  said  goods  and  merchandize  for 
the  aforesaid  destruction  and  damage  thereof,  and  became  and  were 
liable  to  compensate  them  for  the  same;   and  by  means  of  the 
premises,  not  only  had  the  plaintiffs,  since  the  death  of   Blyth, 
been  compelled  to  pay,  and  had  paid  to  the  said  respective  owners 
of  the  said  goods  and  merchandize,  to  wit,  the  said  W.  Little,  &c., 
<&c.  large  sums  of  money,  amounting  to  a  large  sum,  to  wit,  5,000Z. 
as  and  for  compensations  to  the  said  owners  respectively  for  the 
said  destruction  and  damage  of  the  said  goods  and  merchandize ; 
but  also  the  plaintiffs  since  the  death  of  Blyth  had  been  compelled 
to  pay,  and  had  paid,  to  the  said  owners  respectively,  divers  large 
sums  together  amounting  to  a  large  sum,  to  wit,  1,0002.  as  and  for 
the  costs  of  the  said  owners  respectively  in  certain  actions  brought 
by  those  owners  respectively  in  H.M.'s  Court  of  Queen's  Bench  at 
Westminster,  against  the  plaintiffs  and  Blyth  in  respect  of  the  said 
destruction  and  damage  of  the  said  goods  and  merchandize,  and  to 
recover  from  the  plaintiffs  and  Blyth  compensation  for  the  same ; 
and  the  plaintiffs  by  means  of  the  premises  had  also  necessarily 
incurred  a  great  expense,  to  wit,  an  expense  of  1,0002.  in  and  about 
their  defence  to  the  said  actions,  and  in  and  about  the  investigating 
of  the  circumstances  attending  the  said  destruction  and  damage  of 
the  said  goods  and  merchandize. 

The  declaration  also  contained  the  common  indebitatus  counts, 
and  a  count  upon  an  account  stated. 

Pleas,  inter  alia,  first,  mm  assumpsit,  except  as  to  ^2842. 10s.  which       [  *409  ] 
was  paid  into  Court ;  and  seventhly  that  the  plaintiffs  had  not  been 
compelled,  nor  had  they  paid  to  the  said  respective  owners  of  the 
said  goods  and  merchandize,  the  said  sum  of  5,0002.,  or  any  part 
thereof,  as  and  for  compensation  to  the  said  owners  respectively. 
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blyth  for  the  said  destruction  and  damage  of  the  said  goods  and  mer- 
Smith.  chandize,  and  the  plaintiffs  had  not  been  compelled  to  pay,  and  had 
not  paid,  to  the  said  owners  respectively  the  said  sum  of  1,0002.,  or 
any  part  thereof,  as  and  for  the  costs  of  the  said  owners  respectively 
in  the  said  actions  brought  by  those  owners  respectively,  for  the 
said  purposes  in  the  declaration  mentioned,  in  manner  and  form 
as  in  the  said  declaration  mentioned ;  concluding  to  the  country. 
Issue  thereon. 

At  the  trial  before  Tindal,  Ch.  J.  at  the  sittings  in  London,  after 
the  last  Term,  the  following  facts  appeared  :  the  Rapid  sailed  from 
London  under  the  charter  set  out  in  the  declaration,  in  May,  1837, 
and  arrived  at  the  Mauritius  on  the  5th  of  August.  She  then 
undertook  an  intermediate  voyage  to  the  Cape  of  Good  Hope ;  after 
which,  namely,  in  November,  she  was  put  up,  by  the  plaintiffs' 
house  at  the  Mauritius,  as  a  general  ship  for  London,  and  amongst 
other  goods,  received  on  board  3,348  bags  of  sugar  for  Rickards, 
Little  &  Co.,  and  283  bags  for  A.  A.  Gower,  Nephews  &  Co.  On 
the  19th  of  December,  the  vessel  sailed  from  the  Mauritius,  but  in  a 
few  days  she  was  compelled  to  return  in  a  disabled  state,  and  to 
unload.  Part  of  the  sugars,  amounting  to  979  bags,  were  found 
damaged  and  being  unfit  for  re-shipment  were  sold.  After  being 
repaired  at  the  Mauritius,  she  sailed  for  London  on  the  7th  of 
February,  1838,  with  the  residue  of  her  cargo,  and  arrived  there 
on  the  22nd  of  May. 

Eickards  &  Co.  and  Gower  &  Co.  having  commenced  actions 
against  the  present  plaintiffs  to  recover  the  value  of  the  sugars  so 
r  *4io  ]       sold  at  the  Mauritius,  the  "^solicitors  of  the  plaintiffs  sent  to  the 
defendant  the  following  notice : 

"January  24th,  1839. 

"Ship  Rapid. 

"  Gentlemen, — We  are  instructed  to  give  you  notice  that  Messrs. 
Little  &  Co.  (Bickards  &  Co.)  have  commenced  an  action  against 
Messrs.  Blyth,  the  charterers  of  the  above  ship,  in  H.M.  Court  of 
Queen's  Bench,  to  recover  damages  for  the  non-delivery  of  certain 
goods  and  merchandize  shipped  by  the  plaintiffs  on  board  the  said 
ship  at  the  Mauritius,  to  be  carried  and  conveyed  therein  to  London. 
The  plaintiffs  allege  in  and  by  their  declaration  in  their  said  action, 
that  the  delivery  of  the  said  goods  was  not  prevented  by  the  perils 
of  the  seas,  and  indeed  you  are  aware  that  the  ground  of  the  said 
action  is  the  alleged  unseaworthiness  of  the  said  ship.  Under  these 
circumstances,  and  as  in  case  of  the  plaintiffs'  recovery  against  the 
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said  charterers  in  the  said  action,  the  latter  would  have  recourse  to       Bltth 
you  as  the  owners  of  the  said  ship,  for  all  such  damages,  we  do       smith. 
hereby  invite  you  to  take  upon  yourselves  the  defence  of  the  said 
action,  and  do  give  you  notice  that  the  defendants  will  hold  you 
responsible  at  law  for  all  damages,  loss,  costs,  charges,  and  expenses 
to  be  by  them  sustained  in  or  relating  to  the  same." 

Shortly  afterwards  the  defendant  was  furnished  with  copies  of 
the  particulars  of  the  claims  respectively  made  by  Messrs.  Bickards, 
Little  &  Co.  and  Messrs.  Gower  &  Go.  On  the  19th  of  February, 
1839,  the  plaintiffs'  solicitors  wrote  again  to  the  defendant  to  inquire 
whether  he  intended  to  settle  the  foregoing  claims,  or  to  defend  the 
actions.  On  the  22nd  they  received  from  the  defendant's  attorney 
the  following  answer : 

**  I  am  instructed  by  my  client  to  say  that  he  declines  to  take  up 
the  defence  of  Messrs.  Blyth  to  the  actions  ^brought  against  them       [  *4ii  ] 
by  Messrs.  Eickards  &  Co.  and  Messrs.  Gower  &  Co." 

When  it  became  necessary  to  plead,  the  defendant  again  received 
notice,  and  was  required  to  furnish  evidence  in  answer  to  the 
actions.  The  plaintiffs  not  obtaining  the  requisite  assistance,  and 
being  advised  that  they  had  no  defence  to  offer,  suffered  judgment 
to  go  by  default,  and  upon  the  execution  of  writs  of  inquiry,  put 
the  parties  to  the  proof  of  their  respective  claims.  Messrs. 
Rickards  &  Co.  recovered  1,5032.  and  58Z.  for  costs,  and  Messrs. 
Gower  &  Co.  IIOZ.  4«.  and  271.  IBs.  4d.  for  costs ;  which  sums  the 
plaintiffs  paid  and  now  sought  to  recover,  together  with  the  costs 
incurred  in  resisting  the  two  actions. 

The  jury  having  found  for  the  plaintiffs,  damages  1,7562.  14^., 

Shee,  Serjt.  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  for  a  new  trial,  or  to  reduce  the  verdict  to  nominal  damages  (i), 
or,  by  the  amount  of  the  costs  incurred  by  the  plaintiffs  in  defend- 
ing the  two  actions,  which  he  contended  the  plaintiffs  could  not 
claim  from  the  defendant. 

ChanneUy  Serjt.  (with  whom  was  Bovill)  now  showed  cause : 
As  to  the  objection  that  the  plaintiffs  cannot  recover  the  costs 

(1)  On  the  ground  that  by  the  terms  they  had  paid  it  in  their  own  wrong, 

of  the  charter-party  the  contract  of  and  could  not  recover  it  from    the 

the  shipper  was  with  the  owners,  and  defendant.     On  the  argument,  how- 

not  with  the  freighters ;  and,  conse-  ever,  the  Court  held,  that  this  point 

quently,  that  having  paid  money  which  was  not  open  to  the  defendant,  it  not 

they  were  not  legally  liable  to  pay,  having  been  taken  at  the  trial. 
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Bltth  incarred  by  them  with  respect  to  the  two  actions  brought  against 
Smith.  them,  this  case  is  clearly  distinguishable  *from  the  case  of  an 
[  *^12  ]  accommodation  acceptor.  For  as  he  is  clearly  liable  to  the  holder 
for  an  ascertained  amount,  he  is  not  justified  in  putting  the  drawer 
to  any  costs  in  recovering  upon  the  bill.  Here,  the  damages  were 
unliquidated ;  and  having  sufifered  judgment  by  default,  the 
plaintiffs  were  bound  to  appear  at  the  execution  of  the  writs  of 
inquiry  and  put  the  parties  to  the  proof  of  their  claims.  The 
course  taken  by  the  plaintiffs  was  a  reasonable  and  proper  one 
throughout.  They  gave  the  defendant  notice  of  the  actions,  and 
offered  to  place  the  defence  in  his  hands,  and  on  his  refusal, 
adopted  the  course  which  appeared  to  be  most  beneficial  to  the 
defendant. 

Shee,  Serjt.  (with  whom  was  Cleaaby)  in  support  of  the  rule : 

It  is  submitted  that  the  defendant  is  not  liable  to  the  costs  of 
defending  the  actions;  for  such  costs  are  not  a  necessary  conse- 
quence of  any  breach  of  contract  by  the  defendant.  In  Short  v. 
Kdlloway  (i),  it  is  said  by  Lord  Dbnhan,  ''  No  person  has  a  right  to 
inflame  his  own  account  against  another,  by  incurring  additional 
expense  in  the  unrighteous  resistance  to  an  action  which  he  cannot 
defend.  The  circumstance  relied  on,  that  the  damages  were 
unliquidated,  makes  no  difference." 

(TiNDAL,  Ch.  J. :  You  would  have  had  just  ground  of  complaint 
if  the  plaintiffs  had  proceeded  to  trial  without  giving  you  notice. 
But  the  course  adopted  was  for  your  benefit,  and  the  defendant 
had  the  opportunity  at  any  time  of  coming  forward,  and  under- 
taking  the  defence.) 

If  the  plaintiffs  have  incurred  costs  unnecessarily,  the  defendant 
cannot  be  held  liable  to  repay  them. 

(Erskinb,  J. :  You  must  show  that  the  defence  was  unreasonable.) 

[Slue,  Serjt.  cited  Penley  v.  Watts  (2).] 

[  413  ]  (TiNDAL,  Ch.  J. :  There,  the  plaintiffs  themselves  had  broken  the 

covenant  into  which  they  had  entered  to  keep  the  premises  in 
repair.) 

So  in  Walker  v.  Hatton{s),  it  was  held  that  the  plaintiff  was  not 

(1)  11  Ad.  &  El.  28.  (3)  62  E.  B.  600  (10  M.  &  W.  249). 

(2)  56  U.  E.  810  (7  M.  &  W.  601).  ] 
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entitled  to  recover  from  the  defendant  the  costs  of  defending  the  Blyth 

action,  as  they  were  not  necessarily  occasioned  by  the  defendant's  smith. 

breach  of  *the  covenant  to  repair.     These  cases  put  an  end  to  the  [  *4i4  ] 
distinction  between  ascertained  and  unliquidated  damages. 

(Maule,  J. :  Was  this  point  made  at  the  trial  ?) 

ChanneUy  Serjt. :  No. 

TiNDAL,  Ch.  J.  (referring  to  the  correspondence):  After  the  letters 
that  passed  between  the  parties,  was  it  unreasonable  for  the 
plaintiffs  to  take  the  course  they  did  ?) 

TiNDAL,  Ch.  .J. : 

The  only  question  now  before  us  is  whether  there  was  any 
evidence  for  the  jury  in  case  this  point  had  been  made  at  the  trial, 
to  show  that  these  costs  were  incurred  with  the  sanction  of  the 
defendant.  He  receives  notice  of  the  actions,  and  is  invited  to 
undertake  the  defence ;  and  although  he  refuses  to  do  so,  he  does 
not  at  all  prohibit  the  plaintiffs  from  defending.  Under  the 
circumstances  of  the  case  very  slight  evidence  would  have  satisfied 
the  minds  of  the  jury  that  the  defendant  consented  to  the  course 
adopted  by  the  plaintiffs. 

Ebskinb,  J. : 

I  think  that  the  authorities  which  have  been  cited  are  by  no 
means  conclusive. 

Maulb  and  Cresswbll,  J  J.  concurred. 

Rtde  discharged. 


BIFFIN  and  Another  v.  JOSEPH  YOEKE(l).  i843. 

[o  Man.  &  G. 428—439 ;  S.  C.  6  Scott,  N.  R.  222;  12  L.  J.  C.  P.  162 ;  7  Jur.  259.)        -^^j^^- 

Money  levied  under  a  cognovit  not  filed,  and  upon  which  no  judgment         [  "^^S  ] 
ha«  been  signed  within  twenty-one  days,  is  void  as  against  assignees  of  an 
insolvent,  although  the  cftgnovit  was  given  in  a  suit  commenced  adversely, 
and  although  the  proceeds  of  the  execution  are  paid  over  to  the  judgment 
creditor  hefore  the  insolvency. 

Debt,  for  money  had  and  received,  and  upon  an  account  stated. 

Plea :  twnquam  indebitatus.     The  action,  commenced  on  the  6th  of 

May,  1842,  was  brought  for  the  purpose  of  recovering  207/.  7s.  2d. 

(1)  Applied  in  Ex  parU  Brown,  Be  Smith  (1888)  20  Q.  B.  D.  327,  329,  57 
L.  J.  a  B.  212.— A.  C. 

B.R. — VOL.  LXIII.  22  * 
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BiFFiK  By  an  order  of  Maule,  J.,  the  following  case  was  stated  for  the 

YoBKB.       opinion  of  the  Court : 

On  the  21st  of  December,  1840,  an  action  was  adversely  com- 
menced in  the  Exchequer,  against  the  insolvent  George  Yorke,  by 
the  present  defendant,  upon  G.  Yorke's  dishonoured  promissory 
note  given  for  money  and  goods.  On  the  1st  of  January,  1841, 
and  before  the  present  defendant  had  declared  in  that  action, 
George  Yorke  being  then  in  insolvent  circumstances  (but  which 
was  not  then  known  to  the  present  defendant),  gave  to  the  present 
defendant  a  cognovit  authorising  him,  in  case  default  should  be 
made  by  George  Yorke  in  payment  of  the  sum  of  SOOL  (being  the 
debt  in  that  action),  with  interest  thereon  at  5  per  cent.,  together 
with  costs,  on  the  7th  of  January,  1841,  to  enter  up  judgment  for 
SOOL  and  interest  and  costs,  and  also  the  costs  of  entering  up  such 
judgment,  and  of  suing  out  execution  thereon,  and  thereupon 
forthwith  to  sue  out  execution  for  the  same,  together  with  officer's 
fees,  sheriff's  poundage,  cost  of  levying,  and  all  other  incidental 
expenses.  The  cognovit  was  not,  nor  was  any  copy  thereof,  filed, 
(as  required  by  the  8  Geo.  IV.  c.  89,  and  1  &  2  Vict.  c.  110)  (i) 
until  the  1st  of  February,  1841. 
[  ^29  ]  Judgment  was  signed  on  the  cognovit  upon  the  26th  of  January, 

1842,  on  which  day  &Jien  facias  issued,  directed  to  the  Sheriff  of 
Sussex,  indorsed  to  levy  824Z.  48.  6^.,  and  interest  thereon  at  4  per 
cent,  from  the  22nd  of  January,  1842,  till  paid,  with  11.  U.  for  the 
writ.  Under  this  writ  the  now  defendant  caused  certain  goods  of 
G.  Yorke  to  be  seized  and  sold.  The  seizure  was  made  on  the 
7th  of  February,  1842,  and  the  sale  took  place  on  that  and  the  two 
following  days.  The  gross  proceeds  of  the  sale  amounted  to 
2072.  Is.  2d.,  which  amount  was  applied  in  the  following  manner : 
812.  4«.  Id.  was  paid  in  discharge  of  assessed  taxes ;  35Z.  4«.  6d. 
was  retained  for  charges,  and  the  remainder,  1402.  IQs.  Id.,  was 
paid  to  the  present  defendant.  After  the  sale  Sherwood,  one  of  the 
present  plaintiffs,  brought  an  action  against  George  Yorke,  in 
which  judgment  was  suffered  by  default.  On  the  14th  of  April, 
1842,  George  Yorke  was  taken  under  a  ca.  sa.  at  the  suit  of 
Sherwood.  On  the  15th  of  the  same  month  George  Yorke  went  to 
Horsham  gaol,  and  continued  a  prisoner  for  debt  in  such  gaol  until 
the  22nd  of  July,  1842,  when  he  was  discharged  according  to  the 
provisions  of  the  1  &  2  Vict.  c.  110. 

George  Yorke  signed  his  petition  under  that  statute  on  the 
(V  See  now  Debtora  Act,  1869  (32  &  33  Vict.  c.  62),  ss.  24— 28.— A.  C. 
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2l8t  of  April,  1842,  and  filed  it  on  the  following  day.     The  vesting       bikkin 

order  was  dated  the  23rd  of  the  same  month,  and  on  the  80th  the       yokkb. 

plaintififs  were  appointed  assignees.     George  Yorke's  schedule  was 

filed  on  the  14th  of  May,  and  his  petition  was  heard  on  the  22nd 

of  Jaly,  1842.    The  appointment  of  the  plaintiffs  as  assignees,  and 

all  the  other  proceedings,  were  made  and  heard  under  the  provisions 

of  the  1  &  2  Vict.  c.  110. 

The  character  of  the  plaintiffs  as  assignees,  as  stated  in  the 
declaration,  is  admitted  ;  and  it  is  admitted  that  they  became  such 
assignees  on  the  80th  of  April,  1842. 

The  question  for  the  opinion  of  the  Court  is,  whether,  *under  the  [  *43o  ] 
sixtieth  section  of  the  1  &  2  Vict.  c.  110,  the  plaintiffs  are  entitled 
to  recover  the  2072.  Is.  2(2.,  or  any  part  thereof,  from  the  present 
defendant.  If  the  Court  shall  be  of  opinion  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendant  the  same  or  any  part  thereof, 
judgment  is  to  be  entered  for  the  plaintiffs,  by  confession,  for  the 
whole  or  such  part  as  the  Court  shall  think  them  entitled  to 
recover ;  but  if  the  Court  shall  think  that  the  plaintiffs  are  not 
entitled  to  recover  any  part  of  the  said  sum,  judgment  is  to  be 
entered  for  the  present  defendant  by  nolle  prosequi. 

BompaSf  Serjt.  (with  whom  was  Montague  Cliambers),  for  the 
plaintiff : 

By  the  8  Geo.  IV.  c.  89,  s.  2,  every  warrant  of  attorney,  and  the 
judgment  execution  thereon,  are  declared  to  be  fraudulent,  unless 
the  warrant  of  attorney  or  a  copy  thereof  has  been  filed  within 
twenty-one  days  pursuant  to  the  directions  of  sect.  1,  or  unless 
judgment  has  been  signed  or  execution  issued  within  the  same 
period.  By  sect.  8,  these  provisions  are  extended  to  cognovits. 
The  1  &  2  Vict.  c.  110,  s.  60,  places  the  assignees  of  insolvent 
debtors  upon  the  same  footing  as  the  assignees  of  bankrupts  with 
respect  to  both  these  species  of  securities.  The  only  thing  material 
in  this  case  is,  that  the  cognovit  given  by  the  insolvent  was  not 
filed,  nor  was  any  judgment  entered  up  thereon  within  the  twenty- 
one  days.  It  does  not  appear  that  any  case  has  yet  arisen  in 
which  the  property  taken  in  execution  under  a  judgment  signed 
upon  a  warrant  of  attorney  or  a  cognovit,  had  been  converted  into 
money;  but  the  words  of  the  statute  are  "  moneys  levied  or  effects 
seized."  In  Dillon  v.  Edwards  (i),  it  was  held  that  an  action  of 
trover  lay  against  the  sheriff  at  the  suit  of  the  assignees  of  a 

(1}  2  Moo.  &  P.  660. 
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BippiN       bankrupt,   where   goods  had  been   taken  in  *execution  under  a 
YoBKE.       judgment  signed  upon  a  warrant  of  attorney  not  duly  filed.    It  is 
[  *43i  ]       true  that,  in   Wilson  v.   Whitakcr  (i),  a  doubt  is  thrown  out  by 
Abbott,  Ch.  J.,  whether  the  3  Geo.  IV.  e.  89,  extends  to  cases 
where  no  act  of  bankruptcy  has  been  committed  at  the  time  of  the 
execution  of  the  warrant  of  attorney.    No  question  can  however 
arise  in  the  case  of  an  insolvent  debtor  as  to  sums  levied  before  an 
application  to  the  Court  for  his  discharge.     In  Hurst  v.  Jennings  (2), 
the  Coart  on  the  application  of  the  assignees  of  a  bankrupt,  ordered 
an  execution  to  be  withdrawn  which  had  been  issued  on  a  judgment 
signed  upon  an  instrument  in  the  natui'e  of  a  cognovit  which  had 
not  been  filed  within  the  prescribed  period.     The  case  of  Everett  v. 
Wells  (3)  is  in  some  respects  stronger  than  the  present.    There,  the 
petitioning  creditor*s  debt  had  no  existence  either  when  the  warrant 
of  attorney  was  given  or  when  the  twenty-one  days  expired ;  and  it 
was  contended  that  it  could  not  have  been  the  intention  of  the 
Legislature  to  protect  persons  who  were  not  creditors  at  the  time 
the  security  was  given.    But  the  Court  refused  to  recognise  any 
such  distinction.      The  cases  show  that,  as  against  assignees, 
warrants  of  attorney  and  cognovits  not  duly  filed,  and  not  followed 
by  judgment  within  twenty-one  days,  are  absolutely  void.    It  has 
been  suggested  that  the  judgment  of  the  Court  in  Dillon  v.  Edwards, 
and  that  of  Lord  Tkntbrdkn  in  Hunt  v.  Jennings,  show  that  this  is 
not  so. 

ChanneU,  Serjt.  (with  whom  was  Barstow),  contra  : 

However  strong  the  language  of  the  statutes  may  be,  it  is  hoped 
that  the  Court  will  pause  before  they  extend  their  provisions  to  the 
[  *432  ]  case  of  a  cognovit  given  in  an  *action  commenced  adversely  where 
the  plaintiff  may  have  been  totally  ignorant  of  the  insolvency  of 
the  party  whom  he  is  suing.  Here,  both  these  facts  are  expressly 
stated,  and  the  money  was  paid  over  before  the  insolvent  went  to 
prison.  The  question  is  this,  whether,  when  a  party  neglects  to 
file  a  cognovit  within  twenty-one  days,  his  execution  may  be 
defeated  by  a  subsequent  insolvency,  however  remote  the  period  of 
that  insolvency  may  be ;  and  whether,  in  such  a  case,  assignees 
may  disturb  by-gone  transactions  of  the  most  bond  fide  character, 
unless  they  are  protected  by  the  lapse  of  six  years  under  the 

(1)  Moo.  &  MaL  8.  (3)  2  Man.  &  G.  p.  269;  2  Soott, 

(2)  5  B.  &  0.  660;  8  Dowl.  &  Ry.      N.  E.  626. 
424. 
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Statute  of  Limitations.  The  only  mode  of  avoiding  the  extreme  bifpin 
inconvenience  arising  from  such  a  construction  appears  to  be,  to  yorkb. 
hold  that  the  statutes  in  question  do  not  apply  when  the  money  is 
actually  levied  before  the  committing  of  the  act  of  bankruptcy,  or 
the  filing  of  the  petition  under  the  Insolvent  Debtors'  Act.  Except 
in  cases  of  voluntary  conveyance,  provided  for  by  the  fifty-ninth 
section  of  1  &  2  Vict.  c.  110,  the  assignees  of  an  insolvent  take  the 
property  from  the  time  of  the  imprisonment.  For  the  excepted 
cases  there  is  an  express  provision ;  but  that  provision  is  for  the 
excepted  cases  only,  and  does  not  entitle  the  assignees  in  other 
cases  to  go  back  to  a  period  anterior  to  the  imprisonment.  No 
case  has  been  decided  upon  the  sixtieth  section  of  the  1  &  2  Vict. 
c.  110.  The  cases  cited  on  the  other  side  arose  upon  the  bankrupt 
laws.  None  of  these  decisions  affect  the  point  for  which  the 
defendant  is  contending  otherwise  than  as  containing  dates  which 
are  in  the  defendant's  favour.  In  Dillon  v.  Edwards  it  appeared 
clearly  that  the  goods  were  in  the  disposition  of  the  bankrupt  at 
the  time  of  the  commission.  The  same  observation  applies  to  the 
case  of  Hurst  v.  Jennings.  Either  this  is  a  cognovit  or  it  is  a 
device  to  avoid  the  statute.  The  same  observation  would  apply  to 
Everett  v.  Wells^  which  was  the  case  of  an  unsatisfied  *  judgment,  [  '^sa  ] 
and  not  a  lien,  or  a  case  of  payment  over  of  the  proceeds  of  an 
execution.  The  opinion  of  Abbott,  Ch.  J.  in  Wilson  v.  Whitaker 
is  in  favour  of  the  defendant.  That  learned  Judge  says :  ''  If  it 
were  necessary  to  consider  what  might  be  the  effect  of  such  a 
warrant  of  attorney  judgment  and  execution  as  the  present  when 
the  execution  had  been  executed  before  any  act  of  bankruptcy,  I 
should  be  very  unwilling  to  decide  that  question  here.  Even  such 
a  case  would  satisfy  the  words  of  the  statute  3  Geo.  IV. ;  but  it  is 
necessary  to  afSx  a  reasonable  construction  to  a  statute ;  and  the 
inconvenience  consequent  on  extending  it  to  cases  where  there  had 
been  no  act  of  bankruptcy  might  be  very  great ;  since,  in  that  case, 
a  warrant  of  attorney  might  be  given  without  the  requisite  formali- 
ties, and  judgment  signed  and  execution  issued  upon  it  even  before 
the  party  was  at  all  in  trade,  and  all  these  proceedings  would 
subsequently  become  void."  The  same  point  was  argued,  but  not 
decided,  in  Brook  v.  Mitchell  (i) ;  Everett  v.  Wells  is  differently 
reported  in  Scott  and  in  Manning  &  Granger.  According  to  the 
former  report,  Ebseine,  J.  appears  to  have  pointed  out  a  difference 
between  a  judgment  executory  and  a  judgment  executed;  but  no 
(1)  6  Bing.  N.  C.  349 ;  8  Soott,  332. 
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Biffin       *no  distinction  can  be  made  between  money,  and  goods  remaining 
YoBKE.       unsold  in  the  hands  of  the  sheriff.      My  brother  Channell  says  that 
[  *436  J       the  statute  must  be  construed  with  reference  to  the  then  existing 
state  of  the  law,  and  that  if  money  levied  under  an  execution,  by 
fraud  even,  could  not  have  been  recovered  then,  so  neither  can  it 
now.     He  says  truly  that  by  the  old  bankrupt  law,  as  it  existed  at 
the  time  of  the  passing  of  the  3  Geo.  lY.  c.  39,  an  execution  upon 
a  judgment  signed  on  a  warrant  of  attorney  and  on  a  cognovit 
which  had  been  completed  by  seizure  and  sale  two  months  before 
the  issuing  of  the  commission,  would  not  have  been  defeated  by  a 
prior  secret  act  of  bankruptcy,  the  Act  of  49  Geo.  III.  c.  121,  having 
given  validity  to  all  bond  fide  transactions  with  the  bankrupt  before 
that  period,  provided  the  party  had  no  notice  of  an  act  of  bank- 
ruptcy, insolvency,  or  stoppage  of  payment.      It  is  contended  that 
in  this  state  of  the  law,  a  case  where  no  act  of  bankruptcy  had  taken 
place  at  the  time  of  the  execution,  could  not  have  been  contem- 
plated by  the  3  Geo.  IV.  c.  39.     I  see  no  such  condition ;  and  we 
are  bound  to  read  a  statute  according  to  the  plain  meaning  of  the 
language  which  the  Legislature  has  thought  proper  to  use.     The 
words  here  are,  ''  the  judgment  and  execution  thereon  shall  be 
fraudulent  and  void,"  without  any  such  condition  as  my  brother 
Channell  would  engraft  upon  them.     If,  therefore,  a  party  takes  a 
cognovit  without  filing  it  or  signing  judgment  on  it  within  the 
prescribed  number  of  days,  he  takes  the  risk  upon  himself.     It  is 
said  that  this  construction  will  lead  to  very  great  inconvenience. 
I  agree  that  it  may  do  so.     But  no  one  can  suffer  inconvenience 
except  the  party  who  neglects  to  pursue  the  plain  directions  of  an 
Act  of  Parliament.    On  the  other  hand,  were  we  to  adopt  the  con- 
struction contended  for,  we  should  be  opening  a  door  to  considerable 
frauds.     It  is  most  convenient  that  securities  of  this  description 
r  •437  ]       should  not  be  held  back  till  *the  verge  of  insolvency  but  should  be 
speedily  enforced.     In  this  case  it  appears,  that  the^./a.  issued  in 
February,  and  that  in  April  the  defendant  was  in  prison.   Without, 
however,  regarding  the  inconvenience  which  may  be  sustained  on 
the  one  side,  or  the  probability  of  opening  a  door  to  fraud  on  the 
other,  I  think  it  safer  to  follow  the  words  of  the  statute. 

Erseine,  J. : 

I  think  we  ought  to  look  to  the  words  of  the  statute  without 
regard  to  consequences.  The  latter  part  of  each  of  these  clauses 
gives  to  the  assignees  power  to  recover  back  money  levied  under  an 
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execution  issued  upon  a  warrant  of  attorney  or  cognovit,  where  the       Bifpin 
instrument  has  not  been  filed,  and  where  no  judgment  has  been       yoekk. 
signed,  within  twenty-one  days.     It  seems  to  me  that  we  should 
defeat  the  intention  of  the  statute,  if  we  were  to  add  to  it  the 
qualification  which  has  been  suggested. 

Cbbsswell,  J.  (i) : 

The  words  of  the  statute  appear  to  me  to  be  perfectly  clear. 
(The  learned  Judge  then  read  the  sixtieth  section  of  1  &  2  Vict. 
c.  110.)  In  this  case  the  cognovit  was  not  filed,  nor  was  judgment 
signed,  within  the  prescribed  period ;  and  we  have  a  clear  and 
express  enactment  making  every  such  cognovit,  and  the  judgment 
and  execution  thereon,  fraudulent  and  void  as  against  assignees. 
Before  any  question  can  arise  as  to  the  period  at  which  the  execu- 
tion may  issue,  we  find  the  execution,  generally,  declared  to  be 
fraudulent  and  void.  The  execution  must  therefore  be  void  in 
every  stage.  The  assignees  are  authorised  to  recover  back  not  only 
the  effects  seized  (upon  which  words  if  they  had  stood  alone,  an 
argument  might  have  been  raised),  but  "  the  moneys  ^levied  and  [  *438  ] 
effects  seised,  under  or  by  virtue  of  any  such  judgment  or  execu- 
tion." It  is  contended  by  my  brother  ChanneU,  that  we  must  put 
a  reasonable  construction  upon  the  language  of  the  8  Geo.  lY.  c.  39. 
To  this  I  fully  agree.  But  the  most  reasonable  construction  which 
Judges  can  put  upon  Acts  of  Parliament  is  that  which,  according 
to  the  ordinary  rules  of  reason  and  common  sense,  must  have  been 
the  intention  of  the  Legislature  in  using  the  language  which  it  has 
adopted.  It  is  said  that  it  would  be  a  great  hardship  if  a  party 
could  be  called  upon,  after  several  years,  to  refund  that  which  he 
has  honestly  recovered.  He  can,  however,  be  only  called  upon  to 
refund  money  which  he  has  recovered  under  an  execution  which 
is  pronounced  by  the  Legislature  to  be  fraudulent.  Looking  to 
the  convenience  of  the  public,  we  should  perceive  that  a  cognovit 
given  whilst  the  party  is  apparently  in  good  circumstances  that 
is  best  consulted  by  not  allowing  it  to  be  kept  secret  until  those 
circumstances  are  altered. 

The  creditors  at  large  have  no  means  of  protecting  themselves 
against  frauds  arising  out  of  several  cognovits ;  but  the  par 
ticular  creditor  can  protect  himself  by  filing  his  security  or  signing 
judgment.  It  is  more  reasonable  that  those  should  be  protected 
by  the  law,  who  are  not  in  a  condition  to  protect  themselves.  No 
(1)  Maule,  J.  was  absent. 
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Biffin       case  appears  to  have  occurred  in  which  the  point  has  been  deter- 

YoRKE.       mined.     In  Wymer  v.  Kemble  (i),  it  was  contended  that  it  could  not 

have  been  the  intention  of  the  Legislature  to  interfere  with  the 

right  of  a  bond  fide  creditor,  who  had  issued  an  execution  and 

recovered  the  sum  levied  before  any  insolvency  on  the  part  of  the 

debtor.    But  upon  that,  Bayley,  J.  observed,  that  the  party  might, 

by  his  own  diligence,  protect  himself  from  the  consequences  of  the 

8  Geo.  lY.  c.  89.    In  that  case  the  difficulty  was  gotten  rid  of  by 

[  *439  ]      holding  that  *a  judgment  creditor  who  had  levied,  was  not  a  person 

"  having  security  for  his  debt." 

Judgment  for  the  defendants, 

Channell,  Serjt.  submitted,  that  the  plaintiffs  were  entitled  to 
recover  no  more  than  1402.  IBs.  Id.  that  being  the  amount  of  the 
levy  after  deducting  the  taxes,  poundage,  and  other  charges. 

Gresswell,  J. : 

The  defendants  must  be  considered  as  receiving  the  whole,  and 
paying  certain  sums  thereout  to  an  unauthorised  agent. 

The  verdict  was  taken  by  the  agreement  of  the  parties,  at  1502. 


1843.  GAREAED  v.  HAEDEY. 

Ihh.S. 
(5  Man.  &  G.  471—484 ;  S.  C.  6  Scott,  N.  E.  459 ;  12  L.  J.  C.  P.  205 ;  7  Jur.  200.) 

L  ^'1  J  Baising  and  transferring  stock  is  not  a  nuisance  at  common  law. 

Held,  therefore,  that  a  plea  to  a  count  in  assumpsit  for  money  lent, 
stating  that  the  plaintiff  and  defendant,  and  other  persons,  did  illegally 
associate  in  a  certain  illegal  undertaking,  tending  to  the  common  nuisance 
of  the  subjects ;  that  is  to  say,  that  the  plaintiff,  defendant,  and  the  other 
persons,  did  act  as  a  corporate  body,  and  pretend  to  be  a  trading  corpora- 
tion, under  the  name  &c.,  and  did  pretend  to  raise  and  transfer  stock  in 
the  said  Company,  and  that  the  said  stock  consisted  of  &c.,  and  did  pretend 
to  transfer  and  assign  shares  in  such  stock,  without  legal  authority  by  Act 
of  Parliament,  charter,  or  letters  patent  &c.,  and  that  the  money  was  lent 
for  the  purpose  of  furthering  such  illegal  undertaking,  was  bad,  as  not 
describing  such  an  illegal  association  as  would  constitute  a  nuisance  at 
common  law. 

Held,  also,  that  a  plea  to  such  a  count,  stating  that  the  money  was  lent 
for  the  purpose  of  carrying  on  a  trading  copartnership,  and  that  the 
plaintiff  afterwards  became  a  member  thereof,  and  that  complicated 
accounts  arose  between  the  plaintiff  and  the  defendant  in  respect  of  the 
copartnership,  which  included  the  sum  lent,  was  no  answer  to  the  action. 

Assumpsit,  for  money  lent,  interest,  and  money  due  upon  an 
account  stated. 

(1)  6  B.  &  C.  479  ;  9  Powl.  &  Ry.  511, 
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The  defendant  pleaded — to  the  whole  declaration, — secondly,  as  Garrard 
to  the  sum  of  500Z.,  parcel  &c.,  that  on  the  10th  of  October,  1839,  hakdet. 
from  thence  until  the  6th  of  June,  1840,  the  plaintiff,  the  defendant 
and  others  persons  did  illegally  associate  together  in  a  certain  illegal 
undertaking,  project,  and  attempt,  tending  to  the  common  grievance, 
prejudice,  and  inconvenience  of  the  subjects  of  our  lady  the  Queen, 
in  gmeral,  and  great  numbers  of  them,  in  their  trade  and  com- 
merce ;  that  is  to  say,  that  the  plaintiff,  the  defendant  and  the  said 
other  persons  did,  during  the  time  aforesaid,  act  as  a  corporate 
body,  and  pretend  to  be  a  trading  corporation,  by  and  under  the 
name  and  style  of  "  The  Limerick  Marble  and  Stone  Company," 
and  did  then  also  pretend  to  raise  and  transfer  stock  in  the  said 
Company,  and  that  the  said  stock  consisted  of  50,000Z.,  divided  into 
five  hundred  shares  of  lOOZ.,  and  did  then  also  pretend  to  transfer 
and  assign  shares  in  such  stock  without  legal  authority,  either  by 
Act  of  Parliament,  or  by  charter  from  the  Crown,  or  by  letters 
patent  under  the  Great  Seal,  or  by  any  other  lawful  ^authority  [  *^72  ] 
whatsoever,  to  warrant  such  acting  as  a  corporate  body,  or  the 
raising  of  transferable  stock,  or  the  transferring  of  shares  therein ; 
whereof  the  plaintiff  then  had  notice :  that  the  plaintiff,  well 
knowing  the  premises,  for  the  furthering,  countenancing,  and 
promoting  of  such  illegal  undertaking  and  project,  to  wit,  on  the 
10th  of  October,  1889,  aforesaid,  lent  and  advanced  to  the  defendant 
a  certain  sum  of  money,  to  wit,  500Z.,  and  he  the  defendant  then 
received  the  same,  for  the  purpose  aforesaid,  and  then  with  the 
knowledge,  privity  and  assent  of  the  plaintiff,  paid,  laid  out,  and 
expended  the  same  upon  and  for  the  furthering,  aiding,  and  pro- 
moting of  the  said  illegal  undertaking  and  project :  and  that  the 
last  mentioned  sum  of  500/.  so  lent  and  advanced  as  aforesaid  was 
the  same  cause  of  action  in  the  introductory  part  of  this  plea  men- 
tioned, and  whereof  the  plaintiff  had  above  in  his  said  first  count 
complained  against  the  defendant.    Verification. 

Thirdly,  that  the  said  sum  of  500Z.,  parcel  &c.,  was  lent  by  the 
plaintiff  to  the  defendant  for  the  purpose  of  carrying  on  a  certain 
trading  copartnership  before  then  entered  into  between  the  defendant 
and  certain  other  persons,  under  the  name  and  style  of  **  The 
Limerick  Marble  and  Stone  Company,'*  and  the  same  was  then 
expended  by  the  defendant  in  and  about  the  said  copartnership, 
and  the  carrying  on  thereof:  that,  after  the  last-mentioned  sum 
had  been  so  lent  and  expended  as  aforesaid,  to  wit,  on  &c.  the 
plaintiff  became  and  was  a  member  of  the  said  copartnership,  and 
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Garrard  so  remained  and  continued  from  thence  until  &c. :  that  the  plaintiff 
Hardey.  0^  divers  days  and  times,  Avhilst  he  was  such  member  of  the  said 
copartnership  as  aforesaid,  and  before  the  commencement  of  this 
suit,  received  divers  sums  of  money,  in  the  whole  amounting  to  a 
large  sum  of  money,  to  wit,  1,000Z.,  on  the  account  and  for  the  use 
[  *473  ]  of  the  said  copartnership,  and  that  divers  complicated  ^accounts 
then  arose  between  the  plaintiff  and  defendant  in  respect  of  and 
relating  to  the  said  copartnership,  which  accounts  included,  amongst 
others,  the  said  sum  of  500Z.,  parcel  &c.  in  the  introductory  part  of 
this  plea  mentioned:  and  that  no  settlement  or  adjustment  of  the 
said  partnership  accounts  had  been  at  the  time  of  the  commence- 
ment of  this  suit  nor  hath  yet  been  made,  but  that  the  same  were 
at  the  commencement  of  the  suit  and  still  were  open,  depending,  and 
unliquidated.     Verification. 

The  fourth  and  fifth  pleas,  pleaded  to  the  second  count  only, 
were,  respectively,  similar  to  the  second  and  third  pleas  pleaded 
to  the  interdiction. 

Beplication  to  the  second  plea ;  that  the  plaintiff,  the  defendant, 
and  the  other  persons  did  not  associate  together  in  the  undertaking, 
project,  and  attempt  in  the  said  plea  mentioned,  and  did  not  act  or 
pretend  in  manner  and  form  as  therein  mentioned ;  and  that  the 
sum  of  500{.,  in  the  said  second  plea  mentioned,  was  not  lent 
and  advanced  to  the  defendant,  nor  was  the  same  received  by  the 
defendant  for  the  purpose  in  the  said  plea  mentioned ;  nor  was  the 
same  with  the  knowledge,  privity,  and  assent  of  the  plaintiff  paid, 
laid  out,  and  expended,  in  manner  and  form  as  the  defendant  hath 
in  the  said  plea  in  that  behalf  alleged :  conclusion  to  the  country. 
(There  was  a  similar  replication  to  the  fourth  plea.) 

To  the  third  and  fifth  pleas,  the  plaintiff  replied  de  injuria. 

Special  demurrer  to  the  replication  to  the  second  plea,  assigning 
for  causes,  that  the  said  replication  was  multifarious  and  double, 
and  that  the  plaintiff  had  thereby  attempted  to  put  in  issue  several 
distinct  matters,  namely,  whether  the  plaintiff,  the  defendant,  and 
•474  ]  other  persons  associated  together  in  the  undertaking,  *project,  and 
attempt  in  the  plea  mentioned,  and  also  whether  they  acted  or  pre- 
tended  in  manner  and  form  as  therein  mentioned ;  and  also  whether 
the  said  sum  of  5001.  in  the  said  plea  mentioned  was  lent  and 
advanced  to  the  defendant,  and  received  by  him  for  the  purpose 
in  the  said  plea  mentioned ;  and  also  whether  the  said  sum  was, 
with  the  knowledge,  privity,  and  assent  of  the  plaintiff,  paid,  laid 
out,  and  expended,  in  manner  and  form  as  the  defendant  had  in 
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the  said  plea  alleged :  that  the  replication  was  an  informal  mode  of  Gabrard 
pleading  the  general  replication  de  injuria,  which  last-mentioned  habdey. 
replication  could  not,  by  the  rules  of  law,  be  pleaded  to  the  said 
second  plea :  that  the  plaintiff  had  in  and  by  his  said  replication 
attempted  to  raise  certain  immaterial,  superfluous,  and  complex 
issues,  that  is  to  say,  he  had  traversed  the  allegation  that  the 
plaintiff  and  defendant  acted  and  pretended  as  in  the  said  plea 
mentioned,  which  fact  was  involved  in,  and  arose  out  of,  the  ques- 
tion— whether  or  not  the  plaintiff  and  defendant  associated  together 
in  such  undertaking  &c.,  as  is  in  the  said  plea  mentioned :  that  the 
plaintiff  had  traversed,  and  attempted  to  put  in  issue,  the  purpose 
for  which  the  said  sum  of  500Z.  was  lent  by  the  plaintiff  to  the 
defendant;  whereas  if  the  said  sum  was,  with  the  knowledge  &c.  of 
the  plaintiff,  paid  &c.  by  the  defendant  in  the  said  illegal  under- 
taking &G.,  the  fact  of  the  said  sum  not  having  been  lent  and 
advanced  to  the  defendant,  or  received  by  him,  for  the  purpose  in 
the  said  second  plea  mentioned,  was  wholly  immaterial:  that  the 
traverse  taken  by  the  replication  was  too  large,  in  this,  to  wit,  that 
it  attempted  to  put  in  issue  the  fact — whether  or  not  other  persons 
were  associated  with  the  plaintiff  and  defendant  in  the  said  under- 
taking &c.,  which  fact  was  wholly  immaterial  to  the  defence  set  up  : 
that  the  replication  was  uncertain,  inasmuch  as  the  defendant  could 
not  thereby  know  whether  the  *plaintiff  meant  to  deny  that  he  [  *475  ] 
associated  with  the  defendant,  or  that  he  associated  with  other 
persons,  or  that  he  associated  with  the  defendant  and  other  persons, 
in  the  said  undertaking  &c. 

(There  was  a  demurrer  to  the  replication  to  the  fourth  plea,  upon 
which  the  defendant  assigned  the  same  causes  of  demurrer  as  upon 
the  demurrer  to  the  replication  to  the  second  plea.) 

Special  demurrer  to  the  replication  to  the  third  plea,  assigning 
for  causes,  that  the  third  plea  did  not  consist  of  matter  of  excuse, 
so  as  to  entitle  the  plaintiff  to  adopt  such  general  form  of  replica- 
tion :  that  the  defendant  by  his  said  plea  claimed  a  title  and  interest 
in  the  said  sum  of  500/.  therein  mentioned,  and  set  up  a  right  to 
retain  the  same :  that  in  the  same  plea  authority  was  alleged  to 
have  been  derived  from  the  plaintiff :  and  that  the  plea  was  double 
and  multifarious.  (There  was  a  similar  demurrer  to  the  replication 
to  the  fifth  plea.) 

Joinder  in  demurrer  (i). 

(1)  The    following     points     were      the  plaintiff : 
marked  for  argument  on  the  part  of         '<  That    the     several     replications 
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Gabbard         The  case  was  argued  in  Hilary  Term  last. 

V. 

Habdey. 

Talfourd,  Serjt.  (with  whom  was  Hurlstone),  in  support  of  the 

demurrers  : 
[  *476  ]  The  replications  to  the  ^second  and  fourth  pleas  put  in  issue  at  least 

two  things  which  are  immaterial, — first,  the  fact  that  the  plaintiff  and 
defendant  did  associate  with  other  persons ;  and,  secondly,  not  only 
the  purpose  for  which  the  money  was  lent,  but  also  that  for  which 
it  was  applied. 

(Gresswell,  J. :  Is  it  open  to  the  defendant  to  say  that  these 
allegations  are  immaterial,  when  he  himself  has  put  them  on  the 
record  ?) 

*  *  As  to  the  replications  to  the  third  and  fifth  pleas,  it  is 
now  settled  that  de  injurid  is  admissible  in  assumpsit:  Isa€u:  v. 
[♦477]  Farrar  (i).  Griffin  v.  Yates  (2),  PurcheU  v.  *Salter  (3),  but  subject 
to  the  rule  in  Crogate's  case  (4),  that  such  general  form  is  only 
allowable  where  the  plea  sets  up  matter  of  excuse,  and  not  of  dis- 
charge. An  excuse  must  arise  before,  or  at  the  time,  the  contract 
is  broken,  but  a  discharge  must  be  afterwards. 

The  third  plea  in  this  case  does  not  consist  of  matter  of  excuse ; 
it  admits  the  cause  of  action,  namely,  the  loan ;  and  it  does  not 
insist  on  the  illegality  of  the  contract. 

(TiNDAL,  Ch.  J. :  The  question  is,  whether  that  plea  contains  any 
answer  to  the  action.  It  admits  the  loan,  and  then  states  a  subsequent 
partnership  with  the  plaintiff,  and  that  the  money  previously  lent  by 
the  plaintiff  was  mixed  up  with  the  partnership  accounts.  That  does 
not  appear  to  be  any  answer  to  an  action  to  recover  the  loan. 

demurred  to  are  good,  and  that  none  last  pleas  are  bad,  inasmucli  as  the 

of  the  grounds  of  demurrer  specially  matters  therein    oontained,    namely, 

assigned  are  valid.  the  existence  of  complicated  paitner- 

'*  It  will  also  be  argued  that  the  ship  accounts  between  the  plaintiff 

pleas  of  the  defendant  by  him  secondly,  and  defendant,  is  no  answer  to  the 

thirdly,  fourthly,  and    lastly   above  demand  of  debts  which  became  due 

pleaded,  are  all  bad ;  that  the  second  previously    to   the  existence   of   the 

and  third   pleas   are   bod   for   this,  partnership." 

amongst  other  reasons,  namely,  that  (1)  1  M.  &  W.  65 ;  Tyr.  &  Q-.  281 ;  4 

there  is  nothing   illegal,    either    by  Dowl.  P.  C.  750. 

common  or  statute  law,  in  the  said  (2)  2  Bing.  N.  C.  579  ;  2  Scott,  845. 

Company  called  *  The  Limerick  Marble  (3)  1  Q.  B.  197,  209 ;  1  G.  &  D.  6S2, 

and  Stone  Company,*  acting  in  the  693. 

manner  stated  in  the  said  second  and  (4)  8  Co.  Bep.  66. 
third  pleas;  and  that  the  third  and 
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Erskine,  J. :  At  present,  I  believe,  we  all  think  that  the  plea  is     Gabrar 
bad.)  Habdby. 

Perhaps  it  may  amount  to  a  special  set-oflf. 

(Grbsswbll,  J. :  In  what  manner  ?  The  defendant  does  not  say 
which  way  the  balance  of  the  account  would  be. 

TiNDAL,  Ch.  J. :  A  set-off  can  only  be  maintained  on  an  ascer- 
tained debt.  But  here  the  defendant  expressly  says  that  the  debt 
is  not  ascertained.) 

The  learned  Serjeant  then  admitted  he  could  not  support  the  third 
and  fifth  pleas. 

ChanneU,  Serjt.  for  the  plaintiff: 

Assuming  that  the  second  and  fourth  pleas  are  good,  the  replica- 
tions to  them  are  sufficient,  as  they  put  in  issue  all  the  facts  which 
those  pleas  set  up  as  constituting  one  defence.  If  an  alleged  imma- 
terial fact  is  so  mixed  up  in  a  plea  with  others  which  are  material 
that  together  they  form  part  of  the  whole  defence,  the  plaintiff  has 
a  right  to  traverse  the  plea  in  its  terms.  (Upon  this  branch  of  the 
argument  he  cited  Clugas  v.  Penaluna{i),  Biggs  v.  *Latvrence  (2),  [**78] 
Wayinell  v.  Reed  (a),  and  Duvergier  v.  Fellows  (4).) 

(TiNDAL,  Ch.  J. :  The  pleas  in  question  comprise  three  separate 
allegations :  first,  that  the  plaintiff  had  entered  into  an  illegal  Com- 
pany ;  secondly,  that  the  money  lent  was  part  of  the  stock  of  such 
Company ;  and  thirdly,  that  the  money  was  applied  to  illegal  pur- 
poses with  the  privity  of  the  plaintiff.  Of  these  three  allegations 
two  at  least  contain  each  a  distinct  answer  to  the  action.  If  the 
illegal  Company  was  not  formed,  the  plea  falls  to  the  ground.  If 
the  money  was  not  lent  for  an  illegal  purpose,  the  same  result 
would  follow.  These  are  separate  and  distinct  allegations  which 
the  plaintiff  has  included  in  his  replication ;  and  as  at  present 
advised,  I  should  say  it  would  be  better  to  see  whether  the  pleas 
are  good.) 

The  pleas  cannot  be  supported.  The  facts  which  they  set  out  as 
constituting  the  illegality  of  the  association  are,  in  terms,  the  same 
as  those  mentioned  in  the  Bubble  Act  (6  Geo.  I.  c.  18,  s.  18).     But 

(1)  2  R.  E.  442  (4  T.  E.  466).  (4)  34  R.  R.  578  (5  Bing.  248;  2  Moo. 

(2)  1  E.  B.  740  (3  T.  E.  454).  &  P.  384) ;  affirmed  in  K.  B.  10  B.  & 

(3)  2  E,  R.  675  (5  T.  R.  599).  C.  826 ;  in  Dom.  Proc.  1  CI.  &  Fin.  39. 
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Garrabd  that  Act  was  repealed  by  the  6  Geo.  IV.  c.  91  (i).  The  demurrer 
Hardky.  admits,  not  the  illegality  of  the  Company,  but  merely  the  facts 
from  which  the  Court  will  decide  whether  or  not  it  was  illegal. 
But  the  facts  stated  do  not  show  any  such  illegality.  They  merely 
disclose  a  method  of  forming  and  dissolving  a  joint  stock  partner- 
ship by  transferring  stock.  It  is  not  stated  that  the  Company  acted 
as  a  corporation  in  any  illegal  way,  or  that  they  affected  to  use  a 
corporate  seal.  There  is  nothing  to  show  the  Company  was  illegal 
[  •*79  ]  at  common  law.  *The  pleas,  in  substance,  only  state  that  cer- 
tain persons  formed  an  association  for  the  purpose  of  trading  in 
marble,  and  raised  a  capital  by  shares ;  but  this  is  no  offence  at 
common  law. 

Talfourd,  Serjt.  in  reply.     *     *     * 

Cur.  adi\  vult, 

[  481  ]       TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  questions  before  us  in  this  case  arise  on  the  replications  put 
in  by  the  plaintiff  to  the  second,  third,  fourth,  and  last  pleas  of  the 
defendant.  But  as  the  third  and  last  pleas  were  abandoned  by  the 
defendant  upon  the  argument,  and  as  we  think  the  second  and 
fourth  pleas  are  also  bad  in  point  of  law,  it  will  be  unnecessary  to 
[  ♦482  ]  Bay  any  thing  as  to  the  replications :  and  the  second  *and  fourth 
pleas  being  pleaded  in  the  same  form,  the  one  to  the  action 
generally,  the  other  to  the  second  count,  it  will  be  necessary  to 
consider  the  first  only  of  those  pleas. 

That  plea  is  framed  upon  the  very  words  of  the  statute  6  Geo.  I. 
c.  18,  B*  19.  It  states  that  the  plaintiff,  and  the  defendant,  and 
others,  did  illegally  associate  themselves  together  in  an  illegal 
undertaking,  project,  and  attempt,  tending  to  the  common  nuisance, 
prejudice,  and  inconvenience  of  the  subjects  of  our  lady  the  Queen 
in  general,  and  great  numbers  of  them  in  their  trade  and 
commerce.  It  is  obvious,  that,  if  the  plea  had  stopped  here,  such 
a  general  allegation  of  an  illegal  association  would  not  have  been 
sufficient,  even  if  the  statute  above  referred  to  had  been  still  in 
force  and  unrepealed:  and  consequently  the  plea  proceeds  to 
describe  the  particular  illegal  association  intended,  and  alleges 
it  to  consist  in  this,  that  the  plaintiff,  the  defendant,  and  those 
other  persons,  did  act  as  a  corporate  body,  and  pretend  to  be  a 
trading  corporation,  under  the  name  of  ''The  Limerick  Marble 
(1)  Hep.  S.  L.  £.  Act,  1873. 
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and  Stone  Company/'  and  did  also  then  pretend  to  raise  and  Garrard 
transfer  stock  in  the  said  Company,  and  that  the  said  stock  haudby. 
consisted  of  50,000Z.  divided  into  500  shares  of  100/.,  and  did 
pretend  to  transfer  and  assign  shares  in  such  stock,  without  legal 
authority  by  Act  of  Parliament,  charter  from  the  Crown,  or  letters 
patent  under  the  Great  Seal,  or  by  any  lawful  authority  whatever, 
to  warrant  such  acting  as  a  corporate  body,  or  the  raising  of 
transferable  stock,  or  the  transferring  shares  therein.  Now 
assuming,  for  the  sake  of  argument,  that  this  description  would 
have  been  sufficient  to  bring  the  case  within  the  statute,  yet,  as 
that  clause  of  the  statute  has  been  expressly  repealed  by  the 
6  Geo.  IV.  c.  91,  the  question  becomes  this,  whether  such  an 
illegal  association  is  described  on  the  face  of  this  plea  as  to 
constitute,  at  common  law,  a  nuisance,  and  to  *be  indictable  as  [  *^^^  ] 
Buch.  The  raising  and  transferring  of  stock  in  a  Company  cannot 
be  held,  in  itself,  an  offence  at  common  law :  such  species  of 
property  was  altogether  unknown  to  the  law  in  ancient  times  ;  nor 
indeed  was  it  in  usage  and  practice  until  a  short  period  antecedent 
to  the  passing  of  the  statute ;  as  is  evident  from  the  preamble  to 
the  18th  section,  which  recites  that  it  is  notorious  that  these 
projects  and  undertakings,  which  it  is  the  object  of  the  clause  to 
put  down,  had  been  contrived  and  practised  within  the  kingdom 
since  the  24th  of  June,  1718 ;  evidently  showing  that  the  Act  was 
looking  to  some  grievance  of  late  introduction.  And  as  that  clause 
has  been  repealed,  we  find  no  authority  for  holding  that  an 
allegation  that  the  parties  raised  and  transferred  stock  is  simply, 
and  per  se,  without  any  statement  of  the  mode  by  which  it 
injures  or  defrauds  the  public,  an  indictable  offence  at  common 
law.  And,  laying  that  allegation  out  of  the  way,  the  plea  really 
states  no  more,  in  substance,  than  that  the  plaintiff  and  the 
defendant  "  and  other  persons  "  (which  allegation  would  be  satisfied 
if  there  were  two  only  in  addition  to  themselves),  pretended  to  act 
as  a  trading  corporation,  under  the  name  and  style  of  "The 
Limerick  Marble  and  Stone  Company."  The  plea  states  no  illegal 
mode  or  means  by  which  they  pretended  to  act  as  a  Company,  as, 
by  usurping  a  common  seal,  or  the  like ;  nothing  more  is  stated 
than  their  assuming  the  style  and  firm  of  a  Company.  It  is  not 
even  alleged  that  this  took  place  and  was  carried  on  in  England,  or 
within  the  Queen's  dominions,  which  would  seem  from  the  preamble 
to  the  18th  section  of  the  statute  to  have  been  necessary,  at  least, 
to  constitute  an  offence  under  that  statute. 

B.R. — VOL.  LXIII.  23 
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Gabbabd         The  case  of  Duvergier  v.  Fellatvs  (i)  has  been  cited,  and  relied  on 
Habdky.      c^s  An  authority  in  point  that  the  mere  ^presuming  to  act  as  a 
[  ^484  ]       corporation  is  of  itself  alone  an  illegal  act,   and  indictable.    It 
should  be  observed,  however,  that  the  plea  in  that  case  did  not 
state  simply  the  fact  of  the  formation  of  a  pretended  corporate 
body,  but  the  formation  of  it  for  a  purpose  confessedly  illegal, 
namely,  for  the  purpose  of  enjoying  the  benefit  of  certain  letters 
patent,  by  the  condition  annexed  whereto  the  letters  patent  were  to 
become  void  if  assigned  to  more  than  five  persons.    And  this  is  the 
precise  ground  upon  which  the  judgment  was  affirmed  both  in  the 
Court  of  King's  Bench  and  in  the  House  of  Lords,  where  the  case 
was  removed  by  writ  of  error ;  not  to  mention  also,  that,  in  the 
plea  of  the  defendant  in  that  case,  so  much  of  the  detail  and 
management  of    the  pretended  Company   was   stated    as  might 
perhaps  be  sufficient  to  show  a  project  which  would  necessarily 
operate  to  the  fraud  and  deceit  of  the  subjects  of  this  kingdom. 

It  is  enough,  however,  to  say,  on  the  present  occasion,  that  there 
is  an  absence  in  this  plea  of  any  statement  of  facts  from  which  an 
illegality  at  common  law  is  necessarily  to  be  inferred  ;  and,  unless 
such  common  law  offence  appear  sufficiently  stated  on  the  plea 
itself,  we  are  not  to  infer  it. 

We  think,  therefore,  the  second  and  fourth  pleas  are  also  bad,  and 
that  judgment  on  the  four  special  pleas  must  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


1843.  RICHAKDSON    v.    HENRY    KENSIT. 

^^'        (5  Man.  &  G.  485—497 ;  S.  C.  6  Scott,  N.  B.  419 ;  12  L.  J.  C.  P.  154  ;  7  Jur.  856.) 

[  485  ]  By  the  custom  of  a  manor  a  fine  was  due  on  the  admittance  of  a 

remainder-man,  whether  admitted  at  the  same  time  as  the  tenant  of  the 
particular  estate,  or  during  the  continuance  of  the  estate.  A.,  a  copy- 
holder in  fee  of  the  manor,  devised  certain  copyhold  premises  to  B.  for  life, 
remainder  to  C,  and  D.,  his  wife,  for  life,  with  benefit  of  sarvivorship, 
remainder  to  E.  for  life,  remainder  to  F.  in  fee.  B.  was  admitted,  paying 
a  fine  of  full  two  years*  value,  and  died.  The  custom  gave  to  the  lord, 
upon  the  admittance  of  C.  and  D.,  three  years*  value,  for  a  fine  and  a  half 
(treating  the  wife,  D.,  as  the  party  next  in  remainder),  half  a  fine,  being 
one  year's  value,  from  E.,  and  a  quarter  of  a  fine,  being  half  a  year's  value, 
from  F. :  Held,  that  the  mode  of  assessing  the  fine  was  reasonable ;  but 

Held,  also,  that  the  fine,  having  been  calculated  without  making  a 
deduction  for  repairs,  was  unreasonable. 

Assumpsit  brought  by  the  lord  of  the  manor  of  Ghipping-Bamet- 
and-East*Barnet)  for  certain  reasonable  fines,  alleged  to  have  been 

(1)  34  R.  E.  578  (5  Bing.  248;  5  Moo.  &  P.  403). 
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duly  assessed,  and  to  be  due  and  payable  from  the  defendant  to  the  Bichabdson 
plaintiff,  for  and  upon  the  admittance  of  the  defendant,  according  kansit, 
to  the  usage  and  custom  of  the  said  manor,  into  divers  copyhold 
tenements,  with  the  appurtenances,  within  and  parcel  of  the  said 
manor,  into  which  the  defendant  had,  by  the  plaintiff,  before  then, 
and  whilst  the  plaintiff  was  lord  of  the  said  manor,  been  admitted, 
according  to  the  usage  and  custom  of  the  said  manor,  to  hold  the 
same,  with  the  appurtenances,  to  the  defendant  as  tenant  in 
remainder,  in  fee,  by  copy  of  Court  roll,  at  the  will  of  the 
lord  of  the  said  manor,  according  to  the  custom  of  the  said 
manor. 

The  defendant  pleaded  7ion  oBswmpdt:  whereupon  issue  was 
joined. 

The  cause  came  on  to  be  tried  before  Tindal,  Ch.  J.,  at  the 
sittings  for  Middlesex,  after  Michaelmas  Term,  1841,  when  a 
verdict  was  found  for  the  plaintiff  for  the  damages  laid  in  the 
declaration,  subject  to  the  opinion  of  the  Court  on  the  following 
case,  with  liberty  for  the  Court  to  draw  such  inferences  as  a  jury 
might  draw ;  and  it  was  referred  to  J.  A.,  Esq.,  barrister-at-law,  to 
ascertain  and  ^state  the  amount  of  the  annual  value  of  the  copy-  [  *486  ] 
hold  premises  mentioned  in  the  pleadings,  and  all  questions 
touching  the  same,  and  any  deductions  or  deduction  claimed  by 
the  defendant  as  proper  to  be  made  in  respect  of  such  premises : 
and  it  was  ordered  that  the  arbitrator,  if  required  by  either  party, 
should  state,  upon  the  face  of  his  award,  the  finding  as  well  as  the 
principle  of  such  finding,  and  that  such  award  should  be  introduced 
into  the  special  case  : 

Case. 

Before  and  at  the  time  of  the  admittance  of  the  defendant  and 
others  as  tenants,  as  hereinafter  mentioned,  the  plaintiff  was 
the  lord  of  the  manor  of  Ghipping-£arnet-and-East-£amet,  in 
the  county  of  Herts,  and  still  is  lord  of  the  said  manor. 

Thomas  Balshaw,  being  tenant  in  fee,  according  to  the  custom  of 
the  said  manor,  of  three  houses,  and  a  close  of  land,  within  and 
parcel  of  the  said  manor,  by  his  will,  duly  executed  on  the  25th  of 
February,  1880,  devised  the  same  to  Amy  Lincoln  for  her  life,  with 
remainder  to  Henry  Kensit,  and  Sarah  Kensit,  his  wife,  during 
their  lives,  or  to  the  survivor  of  them,  and,  at  their  decease,  to 
Susannah  Sophia  (in  the  will  called  Susannah)  Kensit,  their 
daughter,  during  her  life,  and,  at  her  decease,  to  the  defendant 
in  fee. 

28—2 
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RicHABDsoM  T.  Balshaw,  being  such  tenant  as  aforesaid,  died  on  the  15th  of 
££NsiT.  March,  1830,  without  having  altered  or  revoked  his  said  will ;  and 
at  a  Court  held  on  the  13th  of  April,  1830,  his  death  and  his  said 
will  were  presented,  and  the  said  A.  Lincoln  was  admitted  tenant 
to  the  said  premises,  and  paid  for  a  fine  402.,  as  for  two  years'  value 
thereof  at  that  time. 
A.  Lincoln  died  on  the  11th  of  April,  1834. 
At  a  Court  held  the  17th  of  April,  1838,  the  said  H.  E.,  the 
[  *487  ]  elder,  and  Sarah  his  wife,  Susannah  Sophia  their  ^daughter,  and 
the  defendant,  were  admitted  tenants,  according  to  their  estates 
and  interests,  under  the  said  will.  The  entry  on  the  Court  roll  of 
the  admittance,  after  reciting  the  will  of  T,  Balshaw,  his  death, 
and  the  admittance  and  death  of  A.  Lincoln,  proceeds  as  follows : 
''  Now  to  this  Court  come  the  said  H.  Eensit  the  elder,  in  his  own 
person,  and  the  said  S.  Eensit,  his  wife,  and  Susannah  Sophia  (in 
the  said  will  called  Susannah)  Eensit,  spinster,  by  the  said 
H.  Eensit  the  elder,  their  attorney,  and  the  said  H.  Eensit  the 
younger,  in  his  own  person,  and  humbly  pray  of  the  lord  of  the 
said  manor,  severally  and  respectively,  to  be  admitted  tenants  to 
the  premises  whereof  the  said  T.  Balshaw  died  seised  as  aforesaid, 
according  to  their  several  and  respective  estates  and  interests 
therein,  under  and  by  virtue  of  the  said  will  of  the  said  T.  Balshaw 
deceased.  To  whom  the  lord  of  the  said  manor,  by  his  said 
steward,  doth  grant  the  same  and  deliver  them,  severally  and 
respectively,  seisin  thereof,  by  the  rod, — ^to  the  said  H.  Eensit  the 
elder  and  H.  Eensit  the  younger,  in  their  own  persons,  and  the 
said  S.  Eensit  and  Susannah  S.  Eensit,  by  the  said  H.  Eensit  the 
elder,  their  attorney, — to  have  and  to  hold  the  premises,  unto  the 
said  H.  Eensit  the  elder  and  Sarah  his  wife,  for  and  during  the 
term  of  their  lives,  and  the  life  of  the  survivor  of  them,  and,  from 
and  after  the  decease  of  the  survivor  of  them,  unto  the  said 
Susannah  S.  Eensit  for  and  during  the  term  of  her  life,  and,  from 
and  after  the  decease  of  her  the  said  Susannah  S.  Eensit,  unto  the 
said  H.  Eensit  the  younger  (the  defendant),  his  heirs  and  assigns 
for  ever,  by  the  rod,  at  the  will  of  the  lord,  and  according  to  the 
custom  of  the  said  manor,  by  the  yearly  rent  of  lOc/.,  fealty,  suit 
of  Court,  customs,  and  other  services  due,  and  of  right  accustomed. 
And  the  homage  aforesaid,  on  their  oaths,  present  that  the  premises 
aforesaid  are  of  the  annual  value  of  202.  And  the  fines  payable  to 
[  *488  ]  the  lord  were  thereupon  assessed  *in  manner  following,  that  is  to 
say,  the  sum  of  601.  for  the  estate  and  interest  of  the  said  H.  Eensit 
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the  elder  and  Sarah  his  wife,  the  sum  of  lOZ.,  the  fine  for  the  estate  Bichardron 
and  interest  of  the  said  Susannah  S.  Kensit,  and  the  sum  of  51.,  kensit. 
the  fine  for  the  estate  and  interest  of  the  said  H.  Kensit  the 
younger  (the  defendant) ;  and  the  said  parties  were  accordingly, 
in  manner  and  form  aforesaid,  admitted  tenants  to  the  said 
hereditaments  and  premises ;  but  their  fealty  was  respited 
until "  &c. 

The  case  then  set  out  numerous  extracts  from  the  Court  rolls, 
which  were  relied  upon  on  the  part  of  the  plaintiff,  as  showing 
that,  by  the  custom  of  the  manor,  a  fine  was  payable  on  the 
admittance  of  a  remainder-man,  and  also  as  showing  that  the 
mode  and  principle  upon  which  the  fines  had  been  assessed  upon 
each  successive  remainder-man  in  this  particular  case,  were  reason- 
able.  The  instances  given  are  fully  commented  upon  in  the 
argument  and  in  the  judgment. 

The  arbitrator  made  the  following  award,  under  the  order  of 
reference  before  mentioned : 

''  I  find,  award,  and  state,  that  the  improved  annual  value  of  the 
said  copyhold  premises,  on  the  17th  day  of  April,  1838,  was 
16Z.  8s.  Id.  And,  at  the  request  of  the  plaintiff,  I  further  state, 
that  in  ascertaining  the  said  annual  value,  I  have  made  the 
following  deductions  and  no  other,  that  is  to  say.  Is.  Ud.,  which  I 
find,  and  state,  to  be  a  quit-rent  payable  to  the  lord  for  and  in 
respect  of  the  said  premises,  and  also  41.  10s.,  which  I  find,  award, 
and  state  to  have  been  at  that  time,  and  still  to  be,  the  amount  of 
the  annual  costs  and  expenses  of  repairs  necessary  to  be  done  to 
the  said  cottages  annually,  in  order  to  keep  them  in  tenantable 
repair." 

It  is  agreed  that  the  Goutt  shall  be  at  liberty  to  draw  any  such 
conclusions  of  fact,  as  to  the  existence  or  non-existence  of  any 
special  custom  within  the  *manor,  as  they  may  think  the  jury      [  **89  ] 
ought  to  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  recover  in  this  action  the  said  sum  of  51.  If  the 
Court  shall  be  of  opinion  that  the  plaintiff  is  so  entitled,  then  the 
verdict  is  to  be  entered  for  the  plaintiff,  with  51.  damages,  and  costs 
of  suit :  but  if  the  Court  shall  be  of  a  contrary  opinion,  then  a 
nonsuit  is  to  be  entered  (i). 

(1)  The  points  marked  for  argument     the  extracts  from  the  Court  rolls  set 

were  as  follows :  out  in  the  case  are  sufficient  evidence 

For  the  plaintiff.    First,   whether      of  the  existence,    in  the    niauor    of 
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The  case  was  argued  in  Hilary  Term  last  (i). 

Bompas,  Serjt.  for  the  plaintiff: 

The  questions  in  this  case  are ;  first,  whether  the  lord  of  the 
manor  is  entitled  to  call  upon  the  remainder-man  to  be  admitted 
and  to  pay  a  fine ;  and,  secondly,  whether  the  find  demanded  on 
this  occasion,  was  reasonable. 

With  regard  to  the  first  point,  it  may  be  conceded  that  prima 
facie  an  admittance  to  a  particular  estate  will  be  an  admittance  to 
the  remainder ;  and  it  lies  therefore  upon  the  plaintiff  in  this  case, 
the  lord  of  the  manor,  to  show  that  he  is,  by  the  custom  of  the 
manor,  entitled  to  a  fine  on  the  admittance  of  a  remainder-man : 
The  Dean  and  Chapter  of  Ely  v.  Cald^cott  (2).  Such  a  custom, 
however,  is  undoubtedly  good:  Doe  d.  Whitbread  v.  Jenney{s). 
And  the  extracts  from  the  Court  rolls,  notwithstanding  some  slight 
variations  in  the  sums,  which,  in  all  probability,  might  easily  be 
accounted  for,  show,  that  in  this  manor  the  custom  was,  that  the 
remainder-man  should  pay  on  admission  half  the  fine  that  had 


Chipping-Bamet-and-East-Bamet,  of 
a  custom  for  the  payment  of  a  fine  by 
a  remainder-man  on  his  admittance  to 
a  copyhold. 

Secondly,  whether  the  fine  assessed 
by  the  lord,  as  stated  in  the  case,  was 
a  reasonable  fine. 

For  the  defendant.  That  no  fine  is 
due  from  him  to  the  lord  of  the  manor, 
and  that  the  assessment  is  bad.  The 
admittance  of  Amy  Lincoln,  the  tenant 
for  Hfe,  operated  as  an  admittance  of 
those  in  remainder. 

The  defendant's  admittance,  whether 
necessary  or  not,  would  not  of  itself 
create  a  right  to  a  fine  not  otherwise 
due  [Barnes  v.  Cock,  3  Lev.  308).  He 
was  admitted  only  in  respect  of  a 
remote  remainder,  and  is  not  in  any 
view  liable  to  a  present  fine.  A  full 
fine  haying  been  received  on  the 
admittance  of  Amy  Lincoln,  as  tenant 
for  the  particular  estate,  no  fine  can 
properly  be  claimed  on  the  admittance 
of  the  remainder-man.  If  any  fine 
can,  on  the  admittance  of  such 
remainder-man,  be  demanded,  a  full 
fine  cannot  be  demanded  from  him,  or 
from  those  in  remainder,  nor  can  fines 
be  claimed  on  their  admittance  during 
his  life,  on  the  scale  of  a  full  fine. 


A  full  fine  means,  at  the  very 
utmost,  two  years'  improved  value; 
here,  the  full  fine  was  estimated  as  on 
20/.  per  annum  improved  value, 
whereas  the  improved  value  was  only 
16/.  8«.  1(/.  per  annum.  Three  years' 
improved  value,  at  20/.  per  annum,  are 
assessed  as  the  fine  on  the  admittance 
of  Mr.  Henry  Kensit  the  elder  and  his 
wife. 

The  plaintiff's  claim  is  informal  in 
law,  unless  it  appear  that  there  is  a 
special  custom  in  this  manor, — ^that 
after  a  tenant  for  life  has  been 
admitted  and  paid  a  full  fine,  the 
remainder-man  is,  on  admittance, 
also  liable  to  a  full  fine,  and  those 
in  successive  remainder  on  him,  if 
admitted  during  his  life,  are  also  liable 
on  such  admittance,  the  first  in  suc- 
cession to  him,  to  half  a  full  fine ;  the 
next  to  a  fourth  of  a  full  fine;  and 
so  on.  No  such  special  custom  is 
shown. 

The  assessment  is  also  iU,  in  *being 
on  the  premise  generaUy,  and  not  on 
each  tenement  separately. 

(1)  Jan.  19th,  before  Tindal,  Ch.  J., 
Erskine  and  Gresswell,  JJ. 

(2)  8  Bing.  439 ;  1  Moo.  &  Sc.  633. 

(3)  5  East,  522. 
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been  paid  by  the  tenant  of  the  particular  estate;  and  the  next  Riohabdsok 
remainder-man  half  the  fine  so  paid  by  his  predecessor.     The  cases      kensit. 
of  Sheppard  v.  Woodfm-d  (i)  and  Wilson  v.  Hoare  (2)  show  that  such 
a  principle  of  calculation,  when  warranted  by  custom,  is  unobjec- 
tionable.   As  to  the  reasonableness  of  the  fine,  the  calculation  has 
been  made  with  reference  to  the  full  value  of  the  premises  at  the 
time  of  the  testator's  death;  but  the  defendant  contends  that 
deductions  should  be  made  in  respect  of  repairs  and  other  matters. 
There  is  no  authority  for  *making  such  deductions.     In  Haiton  v.      [  *49i  ] 
Hasseli  (3)  it  was  held  that  fines  were  to  be  set  according  to  the 
improved  value  (4).    In  Grant  v.  Astle  (6)  the  rule  seems  to  have 
been  laid  down  by  Lord  LouoHBORonan  that  deductions  were  only 
to  be  made  in  respect  of  quit  rents.     (The  learned  Serjeant  also 
referred  to  1  Watk.  Copyh.  816;  Com.  Dig.,  tit.  Copyhold  (H.  4).) 
It  cannot  be  assumed  that  the  premises  will  get  out  of  repair,  as  it 
is  as  much  the  duty  of  the  tenant  to  keep  them  in  repair  as  it  is  to 
attend  the  lord's  Court. 

Channell,    Serjt.  (with   whom    was   J.    Henderson)     for    the 
defendant : 

It  is  submitted,  first,  that  the  custom  set  up  in  this  case  is 
unreasonable ;  secondly,  if  it  be  not  so,  that  it  is  not  established  in 
fact ;  and  thirdly,  that  the  value  of  the  premises  is  taken  at  too 
high  a  rate,  by  not  allowing  deductions  for  repairs. 

First,  where  a  fine  is  arbitrary,  the  Court  will  consider  it 
unreasonable  if  it  exceed  two  years'  purchase;  and  though  that 
rule  is  not  applicable  where  the  fine  is  payable  by  custom,  still 
there  is  no  case  where  a  fine  has  been  supported  which  has  been 
based  upon  such  a  calculation  as  the  present.  In  Sheppard  v. 
Woodford,  and  Wilson  v.  Hoare,  the  argument  was,  that  the  trustees 
took  a  new  estate ;  but  here,  according  to  the  ordinary  rule  of  law, 
the  remainder-man  is  in  upon  the  admittance  of  the  tenant  for  life, 
and  might  have  maintained  ejectment  on  that  admittance.  A  fine 
of  40/.  was  paid  by  Amy  Lincoln,  the  tenant  for  life ;  and  75L  is 
now  further  claimed  by  the  lord  ;  that  is,  60/.  from  Henry  Kensit 
the  elder  and  his  wife,  10/.  from  Susannah  Kensit,  and  5/.  from 
the  defendant,  making  in  all  the  sum  of  "^115/.,  payable  as  a  fine  [  *492  ] 
upon  the  whole  corpus  of  the  estate,  which  amounts  to  five  years 

(1)  52  R.  R.  857  (5  M.  &  W.  608).  (4)  See  Simpsoti  v.  Clayt<m,  44  R.  R. 

(2)  2  B.  &  Ad.  350 ;  10  Ad.  &  El.  841  (4  Bing.  N  0.  758 ;  6  Scott,  469). 
236;  2  P.  &  D.  659.  (5)  2  Doug.  722,  724,  n. 

(3)  2  Stra.  1042. 
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Richardson   and  three  quarters'  improved  value.    But  a  fine  never  could  reach 

Kenbit.      tliat  sum  on  the  computation  in  Sheppard  v.  Woodfard  and  Wilson 

V.  Hoare.    According  to  those  cases,  a  fine  never  ought  to  reach 

four  years'  purchase,  though  it  may  exceed  two.    The  fine,  therefore, 

is  unreasonable. 

Secondly,  a  custom  is  to  be  construed  liberally,  in  favour  of  the 
tenant,  and  strictly,  against  the  lord :  Watk.  Copyh.  60.  There 
is  no  other  evidence  of  reputation  in  the  case  than  what  is  contained 
in  the  Com*t  rolls ;  which,  although  receivable,  are  not  entitled  to 
much  weight.  And  the  entries  thereon  only  amount  to  evidence  of 
the  fact  that  fines  have  been  paid  on  the  admittance  of  a  tenant  for 
life,  and  also  of  a  remainder-man ;  but  such  fines  may  have  been 
taken  on  the  principle  of  apportionment. 

Thirdly,  the  amount  of  the  fine  is  at  any  rate  unreasonable  in 
respect  of  the  annual  value  claimed.  The  rule  in  Haiton  v.  Hassell 
is  not  disputed ;  but  the  term  "  improved  value  "  there  used,  must 
be  taken  to  mean  improved  annual  value ;  that  is,  the  sum  at  which 
the  property  would  let  by  the  year.  No  deduction  is  asked  in  this 
case  in  respect  of  ornamental  repairs,  but  only  of  such  repairs  as 
would  render  the  premises  wind  and  water-tight,  such  as  a  tenant 
might  do,  and  deduct  from  his  rent.  It  is  said  that  a  copyhold 
tenant  is  as  much  bound  to  repair  as  to  attend  his  lord's  Court ; 
but  that  is  not  correct  with  regard  to  a  copyholder  in  fee  who,  it  is 
submitted,  is  not  responsible  for  permissive  waste  :  Cruise's  Digest, 
tit.  Copyhold,  ch.  3.  sect.  15  (p.  299,  3rd  ed.). 

Bompas,  Serjt.  was  heard  in  reply. 

Cur,  adv.  vtdL 

[  493  ]       TiNDAL,  Ch.  J.  uow  delivered  the  judgment  of  the  Court  : 

In  this  case  the  plaintiff,  the  lord  of  the  manor  of  Chipping- 
Barnet-and-East-Barnet,  on  the  17th  of  April,  1888,  admitted  the 
defendant,  as  tenant,  to  a  certain  copyhold  tenement,  within,  and 
parcel  of,  that  manor,  to  which  he  prayed  to  be  admitted  as  tenant 
in  remainder  in  fee,  and  upon  such  admission  the  lord  claimed  a 
fine  of  5L 

It  appears  upon  the  special  case,  that  Thomas  Balshaw,  being 
tenant  in  fee  according  to  the  custom  of  the  manor,  devised  the 
tenement  in  question  to  Amy  Lincoln  for  her  life,  remainder  to 
Henry  Eensit  and  Sarah  his  wife,  during  their  lives  and  the  life  of 
the  survivor,  remainder  to  Susannah  Sophia  Kensit,  their  daughter, 
for  life,  remainder  to  the  defendant  in  fee. 
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After  the  death  of  the  testator,  in  1830,  Amy  Lincoln  was  Bichabdson 
admitted  tenant,  and  paid  402.  for  a  fine,  as  for  two  years'  value  of  kenbit. 
the  premises  at  that  time,  and  died  in  1834.  And  on  the  17th  of 
April,  1838,  the  several  persons  who  claimed  under  the  will,  in 
remainder,  came  to  the  lord's  Court,  and  prayed,  severally  and 
respectively,  to  be  admitted,  as  tenants,  to  the  premises ;  and,  after 
a  presentment  by  the  jury  that  the  premises  were  of  the  annual 
value  of  201,,  those  several  persons  were  admitted  to  the  respective 
estates  in  remainder,  under  the  said  will.  The  fines  were  then 
assessed  as  follows ;  viz.,  GOl.  for  the  estate  and  interest  of  Henry 
Eensit  the  elder,  and  Sarah,  his  wife ;  lOZ.  for  the  estate  and 
interest  of  Susannah  Sophia  Eensit;  and  51.  for  the  estate  and 
interest  of  the  defendant. 

Upon  this  state  of  facts,  two  questions  were  made  upon  this 
special  case ;  first,  whether  the  extracts  from  the  Court  rolls  are 
sufficient  evidence  of  the  existence  of  a  custom  in  the  manor  for  the 
payment  of  the  fine  by  a  ^remainder-man  on  admittance  to  a      [  *494  ] 
copyhold ;  secondly,  whether  the  fine  assessed  is  a  reasonable  fine. 

Upon  the  first  and  general  question,  we  cannot  entertain  any 
doubt  but  that,  by  the  custom  of  this  manor,  a  fine  is  due  on  the 
admittance  of  a  remainder-man,  whether  he  pray  his  admittance, 
and  is  admitted  at  the  same  time  as  the  tenant  of  the  particular 
estate,  or  whether  his  admittance  take  place  during  the  continuance 
of  such  estate.  The  extracts  from  the  Court  rolls  furnish  numerous 
and  repeated  instances  of  such  admittances,  and  of  payment  of  fines 
thereon,  and  no  instances  to  negative  such  custom. 

It  is  the  second  question  upon  which  the  real  dispute  between 
the  parties  arises,  viz.,  whether  this  is  a  reasonable  fine,  first,  with 
respect  to  the  mode  and  principle  upon  which  it  has  been  assessed 
upon  each  successive  remainder-man ;  and,  secondly,  with  respect 
to  the  principle  upon  which  the  annual  value  of  the  premises  has 
been  ascertained. 

The  principle  on  which  the  assessment  has  been  made  upon  the 
tenant,  of  the  successive  estates  in  remainder  is,  to  claim  a  fine 
amounting  to  a  full  two  years'  value  from  the  tenant  who  takes  the 
immediate  estate ;  but  as  upon  this  occasion  the  husband  and  wife 
were  jointly  admitted  for  their  lives  and  the  life  of  the  survivor,  to 
consider  the  admittance  of  the  wife  as  an  admittance  of  one  next 
in  remainder,  and  to  claim  on  their  joint  admittance,  a  fine  and  a 
half,  or  601. ;  to  claim  a  fine  of  half  the  amount  of  that  on  the 
wife^s  admittance  on  the  admittance  of  Susannah  Sophia  Eensit 
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Richardson   the  next  in  remainder,  that  is,  a  fine  of  lOL ;  and  to  claim  a  fine 
Kensit.      of  half  that  amount  on  the  admittance  of  the  defendant,  treating 
him  as  the  fourth  in  remainder. 

Now  whether  this  mode  or  principle  of  assessing  the  fine  with 
respect  to  tenant  for  life  and  remainder-man,  is  a  mode  which  will 
bind  the  tenant,  must  be  determined  by  reference  to  the  custom  of 
[  *495  ]  the  manor ;  and,  ^amongst  the  extracts  from  the  rolls,  there  are 
instances  in  which  a  tenant  in  fee  has  surrendered  to  the  use  of 
himself  for  life  with  remainder  to  J.  S.,  and  where  the  tenant  and 
the  remainder-man  have  been  admitted  on  this  surrender,  and  the 
remainder-man  has  paid  half  the  fine  which  was  paid  to  the  lord 
on  the  original  admittance  of  the  surrenderee ;  some  in  which  the 
tenant  for  life  has  been  first  admitted,  and  the  remainder-man  at  a 
subsequent  period;  some  in  which  husband  and  wife  have  been 
admitted  on  the  surrender  of  the  husband,  on  which  occasion  the 
wife  has  paid  half  the  fine  which  the  husband  paid  on  his  original 
admittance;  and,  although  in  some  of  these  instances  the  fine 
paid  upon  the  remainder-man's  admittance  has  not  been  the  pre- 
cise half  of  the  amount  of  that  paid  on  the  admittance  of  the  tenant 
of  the  particular  estate,  being  in  some  instances  rather  more,  and 
in  some  rather  less,  yet  we  do  not  think  such  variations,  which  at 
this  distance  of  time  it  may  be  difficult  to  account  for,  ought  to 
prevent  us  from  drawing  the  inference  which  we  do  draw,  that 
there  exists  a  custom  in  this  manor  of  claiming  a  fine  on  the 
admittance  of  the  remainder-man,  to  the  extent  of  half  the  fine 
claimed  on  the  admittance  of  the  tenant  of  the  particular  estate  (i) ; 
and,  unless  upon  general  grounds  of  law  it  would  be  unreasonable 
to  extend  such  calculation  beyond  the  admittance  of  the  first 
remainder-man,  we  hold  the  mode  of  calculation  adopted  in  the 
present  case  to  be  reasonable.  The  cases  of  Sheppard  v.  Wood* 
ford  (2)  and  Wilson  v.  Iloare  (3),  recognise  the  reasonableness,  in 
point  of  law,  of  a  custom  existing  in  a  manor,  to  claim,  upon  the 
admittance  of  several  joint-tenants,  a  full  fine  for  the  first,  half 
[  *496  ]  that  fine  for  the  second,  and  a  half  of  that  half  for  the  third,  *aiid 
so  on :  and  we  think  the  same  mode  of  calculation  may  reasonably 
be  held  to  apply  to  the  case  of  remainder-men,  where  there  is  a 
•  custom  in  the  manor,  that  after  the  first  tenant,  the  next  remainder- 

man shall  pay  ^  half  fine. 

(1)  Vide  Peter  v.  Keiidal,  30  E.  E.  (3)  10  Ad.  &E1.  236;  2  P.  &  D.  669. 
504  (6  B.  &  C.  703).                                    And  see  2  B.  &  Ad.  350. 

(2)  52  E.  E.  857  (5  M.  &  W.  608). 
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The  second  question  which  has  been  raised  as  to  the  reasonable-  righabdson 
ness  of  this  fine,  is,  whether  the  deduction  for  the  repairs  ought  to      kbnsit. 
be  allowed  by  the  lord  or  not.    The  rule  laid  down  by  law  has 
always  been  taken,  at  least  since  the  case  of  Halton  v.  Hassell  (i), 
to  be  this — two  years  improved  value  of  the  land,  deducting  quit- 
rente.    What  is  the  improved  value  of  the  premises,  is  therefore 
the  question.    If  they  are  let  at  a  fair  rent  to  a  tenant,  the  rent 
which  he  pays  to  his  landlord  will  be  the  best  evidence  of  the 
improved  annual  value.    This,  indeed,  appears  to  have  been  taken 
for  granted  by  the  Court  in  the  case  of  Dow  v.  Golding  (2).     And 
if,  upon  such  letting,  the  tenant  undertakes  to  keep  the  premises 
in  repair,  such  tenant,  when  he  agrees  to  pay  the  rent,  must  have 
taken  into  his  calculation  the  annual  expenditure  which  the  repairs 
will  cost  him,  and  will  pay  so  much  less  to  the  landlord  as  such 
estimated  annual  repairs  will  amount  to.    In  such  case,  therefore, 
the  amount  of  the  annual  repairs  would  virtually  and  substantially 
be  deducted  out  of  the  value;  that  is,  the  rent,  which  is  the 
evidence  of  such  value,  is  not  ascertained  and  arrived  at  without 
making  such  deduction.     So,  again,  if  the  premises  are  kept  in 
the  landlord's  own  hand,  in  estimating  the  value  of  the  premises 
to  him,  it  seems  to  us  that  the  same  process  must  be  resorted  to, 
and  that  one  of  the  data  of  the  calculation  of  actual  value  must 
be,  an  allowance  for  the  ordinary  annual  expenditure  necessary  to 
keep  the  premises  in  tenantable  repair.     It  is  not  so  proper,  ^how-      [  *^^^  ] 
ever,  as  it  appears  to  us,  to  call  this  a  deduction  from  the  annual 
value,  as  to  consider  it  as  a  necessary  allowance  to  be  made  in 
calculating  the  amount  of  that  annual  value :  and  we  understand 
the  finding  of  the  arbitrator  to  amount  to  that  and  nothing  more. 
When  the  arbitrator  to  whom  the  question  was  referred,  finds  the 
annual  value  to  be  16L  88.  Id.,  we  understand  him  to  mean  that 
such  sum  would  be  the  amount  of  the  improved  rent  which  a  lessee 
would  pay  if  he  took  the  repairs  upon  himself ;  or  such  value  as  the 
owner  of  the  copyhold  would  derive  from  the  premises,  if  the  premises 
were  in  his  own  occupation,  or  if  he  let  them  and  repaired  them 
himself  (3).    And  we  think  the  real  amount  of  the  beneficial  value 
to  the  tenant  of  the  copyhold,  amounts  to  that  sum,  and  no  more. 

(1)  2  Stra.  1042.  upon  a  rental  of  20L,  although  the 

(2)  Cro.  Car.  196.  occupier  paid  to  his  landlord,  the  copy- 

(3)  If  the  rent  were  taken  without  holder,  only  21.  a  year,  W,  being  kept 
any  deduction  for  repairs,  the  five  back  for  repairs.  In  such  a  case  the 
years*  and  a  half  fine,  receivable  in  fine  would  greatly  exceed  the  value  of 
this  manor,   might  amount  to   115/.  the  fee  simple. 
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KicHABDsoN       Thinking,    therefore,   that  the  sum  of  20Z.,  which  has  been 
Kbnbit.      assessed  as  the  improved  annual  value,  is  too  large,  we  are  of 
opinion  that  the  fine  claimed  is  unreasonable;  and  we  therefore 
direct  a  non-suit  to  be  entered. 

Judgment  of  nonsuit. 


i8«-  LYON  V.  HAYNESand  Others. 

Feb.  8. 
(5  Man.  &  O.  504—550 ;  S.  0.  6  Scott,  N.  E.  371.) 

^        ^  A.  and  B.,  C,  and  D.,  and  others,  carried  on  the  business  of  bankers, 

under  the  provisions  of  the  7  Geo.  IV.  c.  46,  for  some  years  prior  to  and 
upon  the  29th  of  August,  1839,  upon  the  terms  contained  in  two  deeds  of  the 
1st  of  July,  1834,  and  the  30th  of  August,  1836,  the  former  deed  stating 
the  circumstances  under  which,  and  the  manner  in  which,  the  Company 
might  be  dissolved  at  an  extraordinary  general  meeting  of  the  share- 
holders, called  for  that  purpose  by  a  certain  board  of  directors,  of  which B. ,  C. , 
and  D.  were  members.     In  the  Company  A.  held  100  shares  of  lOZ.  each. 
The  board  called  an  extraordinary  general  meeting  of  the  shareholders,  to 
be  holden  on  the  29th  of  August,  1839,  pursuant  to  the  provisions  of  the 
deed  of  1834.    At  the  meeting  so  called,  the  shareholders  present  passed 
resolutions,  in  conformity  with  the  provisions  of  the  deed  of  1834, — ^thatthe 
Company  was  thereby  dissolved :  that  the  winding  up  of  its  affairs  should 
be  entrusted  to  the  then  board  of  directors,  with  power  to  employ  and  pay 
for  such  assistance  as  might  be  necessary ;  that  any  three  directors  might 
act ;  that  the  assets  should  be  realised  with  all  convenient  speed,  and  that 
the  portion  not  required  to  meet  the  engagements  of  the  Company  should 
be  divided  amongst  the  shareholders  rateably,  iu  such  dividends  as  the 
directors  might  deem  fit ;  a  dividend  to  be  declared  at  least  once  in  every 
six  months ;  a  copy  of  the  proceedings  and  resolutions  to  be  transmitted  to 
each  shareholder ;  no  transfer  to  parties  not  already  shareholders  to  be 
permitted.    No  shareholder    present   at    the  meeting    was    desirous   of 
continuing  the  concern.    Neither  A.  nor  B.  was  present  at  the  meeting, 
but  a  copy  of  the  state  of  the  proceedings  and  resolutions  was  trans- 
mitted to  A.  and  the  other  shareholders.     From  the  29th  of  August, 
1839,  the  business  of  the  Company,  except  so  far  as  was  necessary  for 
winding  up  the  affairs,  was  discontinued,   and  B.  and  C.  and  D.,  in 
pursuance  of  the  said  resolutions,  proceeded  to  wind  up  the  affairs  of  the 
Company. 

Held,  that  the  Company  was  duly  dissolved,  and  that,  notwithstanding 
the  power  to  wind  up  the  concern,  an  allegation  in  a  declaration  that  the 
Company  had  altogether  ceased  and  determined,  was  correct. 

Held,  also,  that  the  partnership  having  been  dissolved,  the  shareholders 
present  had  no  authority  to  pass  resolutions  binding  those  who  were 
absent,  and  that  such  resolutions  could  only  be  considered  as  an  agreement 
by  and  amongst  the  individual  parties  present,  and  did  not  support  an 
allegation  in  a  declaration  that  the  agreement  was  by  and  between  all  the 
shareholders. 

Held,  also,  that  an  allegation  that  B.  and  C.  were  allowed  and  permitted 
to  realise,  and  were  entrusted  with,  the  assets  of  the  Company,  by  the 
other  shareholders,  was  not  supported  by  the  facts. 

Held,  also,  that  the  resolutions  contained  no  contract  upon  which  any 
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right  of  action  arose,  even  as  between  B.,  C,  and  D.,  and  the  other  share-  Ltok 

holders  present  at  the  meeting,  or  as  between  B.,  C,  1).,  and  A.  v. 

The  directors  of  a  dissolved  joint-stock  Company  who,  at  the  request  of      Haynks, 
the  shareholders,  undertook  the  winding  up  of  the  concern,  were  held  not 
to  contract  at  law  with  the  shareholders  for  the  due  performance  of  the 
terms  upon  which  the  winding  up  of  the  concern  was  to  take  place. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before 
the  making  of  the  defendants'  promise,  the  plaintiffs  and  the 
defendants,  and  divers  other  ^persons,  being  more  than  six,  had  [  *606  ] 
for  three  years  carried  on  together  the  business  of  bankers  in 
England,  with  certain  capital,  and  upon  certain  terms  under  and 
by  virtue  of,  and  according  to,  the  provisions  of  the  7  Geo.  IV. 
c.  46,  and  were  called  and  known  by  the  name  of  ''  The  Northern 
and  Central  Bank  of  England ; "  that,  according  to  certain  of  the 
said  terms,  the  plaintiff,  the  defendants,  and  several  other  persons, 
whilst  carrying  on  business  together  as  aforesaid,  were  respectively 
holders  of,  and  possessed,  divers  shares  in  the  capital  of  the  said 
Bank,  which  capital  was,  during  the  same  time,  divided  into  shares 
of  KM.  each,  and,  amongst  others,  the  plaintiff  was,  during  the  same 
time,  and  from  thence  until  the  making  of  the  promise  thereinafter 
mentioned,  and  the  instalment  or  dividend  thereinafter  mentioned 
being  deemed  fit  and  becoming  due  and  payable,  and  from  thence 
thitherto,  the  lawful  holder  of,  and  possessed  of,  divers,  to  wit,  one 
hundred  of  the  said  shares  in  the  said  capital ;  that  the  plaintiff, 
the  defendants,  and  the  said  other  persons  so  carrying  on  business 
together  and  being  such  holders  of  shares  as  aforesaid,  shortly 
before  the  making  of  the  promise  thereinafter  mentioned,  to  wit, 
on  the  29th  of  August,  1889,  the  said  Bank,  and  the  said  business 
and  trade  thereof,  had  been  and  were  duly  dissolved,  and  altogether 
ceased  and  determined ;  that  the  defendants,  before  and  at  the  time 
of  the  said  dissolution,  had  been  and  were  shareholders  as  afore- 
said in  the  said  capital,  and  directors  of  the  said  Bank,  and  after- 
wards, to  wit,  on,  &c.,  a  certain '  general  meeting  was  held  of  the 
several  persons  shareholders  in  *the  said  capital  of  the  said  Bank,  [  *506  ] 
and  members  thereof  at  the  time  of  the  said  dissolution ;  that  at 
the  said  meeting  it  was,  amongst  other  things,  agreed  by  and 
amongst  the  said  shareholders  and  members  that  the  assets  of  the 
said  Bank  should  be  realised  with  all  convenient  speed,  and  that 
such  portion  of  them  as  might  not  be  required  to  meet  the  engage- 
ments of  the  said  Bank  should  be  divided  amongst  the  said  share- 
holders ratably,  and  in  proportion  to  the  said  shares  respectively 
held  by  them  as  aforesaidi  in  such  dividends  as  the  directors  might 


866  1848.     C.  P.     5  MAN.  &  G.  606—507.  ^r.r. 

Lyon  from  time  to  time  deem  fit,  a  dividend  to  be  declared  at  least  once 
Hatkes.  ^  every  six  months ;  that  thereupon  then,  in  consideration  of  the 
premises,  and  that  the  defendants,  then  being  directors  as  aforesaid, 
were  then,  at  the  request  of  the  defendants,  allowed  and  permitted 
to  realise,  and  were  then  entrusted  with,  the  assets  of  the  said 
Bank  by  the  said  other  shareholders  of  the  said  capital  and  members 
of  the  said  Bank,  for  reward  to  them,  the  defendants,  in  that  behalf, 
the  defendants  then  promised  the  said  several  shareholders  and 
members  respectively  to  realise  the  said  assets  with  all  convenient 
speed,  and  to  divide  such  portion  of  them  as  might  not  be  required 
to  meet  the  engagements  of  the  said  Bank,  amongst  the  said  share- 
holders ratably,  and  in  proportion  to  the  said  shares  respectively 
held  by  them,  in  such  dividends  as  the  defendants  might  from  time 
to  time  deem  fit ;  a  dividend  to  be  declared  at  least  once  in  every 
six  months. 

First  breach :  that,  although  from  the  time  of  the  said  meeting 
the  defendants  were  allowed  and  permitted  to  realise,  and  were 
entrusted  with,  the  said  assets  of  the  said  Bank,  and  although  the 
defendants  did  afterwards,  to  wit,  on  the  27th  of  February,  1840, 
realise  a  large  amount,  to  wit,  one  half  thereof,  and  although  a  large 
portion  of  that  amount,  amounting  to  a  large  sum,  to  wit,  800,000/., 
[  ^507  ]  was  not  then,  or  at  any  subsequent  time,  ^required  or  necessary  to 
meet  the  engagements  of  the  said  Bank,  and  the  same  portion  was 
sufficient,  when  divided  amongst  the  said  shareholders  according 
to  the  said  agreement  and  promise,  to  allow  to  each  shareholder 
an  instalment  or  dividend  of  10«.  in  respect  of  every  one  of  the  said 
shares  respectively  held  by  them,  and  although  the  defendants  did, 
on,  &c.,  deem  fit  that^  such  an  instalment  or  dividend  of  10«.  in 
respect  of  every  one  of  the  said  shares  so  respectively  held  by  each 
and  every  of  the  said  shareholders  should  be  paid  to,  and  divided 
amongst,  the  said  shareholders  on,  &c.,  and  although  the  defendants 
were  afterwards,  to  wit,  on,  &c.,  requested  by  the  plaintiff,  still 
being  and  continuing  such  shareholder  as  aforesaid,  to  pay  him  the 
said  instalment  or  dividend  due  and  payable  in  respect  of  the  said 
shares  so  held  by  him  as  aforesaid,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  50/.,  according  to  the  promise  of  the 
defendants,  of  all  which  premises  the  defendants  afterwards,  to 
wit,  on,  &c.,  had  notice,  yet  the  defendants  did  not  nor  would  declare 
to  or  pay  the  plaintiff  the  said  instalment  or  dividend,  or  any  part 
thereof,  but  then  and  from  thence  thitherto  neglected  and  refused 
so  to  do. 
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Second  breach  of  the  same  promise :  that  although  from  the  time        Ltom 
of  the  said  meeting,  the  defendants  were  so  allowed  and  permitted      hatkes. 
to  realise,  and  were  entrusted  with,  the  said  assets  as  aforesaid, 
and  although  the  defendants  did  afterwards,  and  after  the  expira- 
tion of  the  two  first  six  months  from   the  said  agreement  and 
promise,  to  wit,  on  the  27th  of  February,  1840,  realise  a  large 
amount,  to  wit,  one  half  thereof,  and  although  a  large  portion  of 
that  amount,  amounting  to  a  large  sum,  to  wit,  300,0002.,  was  not 
then,  or  at  any  subsequent  time,  required  or  necessary  to  meet  the 
engagements  of  the  said  Bank,  and  the  same  portion  was  sufficient, 
when  divided  amongst  the  said  shareholders  as  aforesaid,  to  allow 
♦to  each  said  shareholder  an  instalment  or  dividend  of  10«.  in      [  *^^^  3 
respect  of  every  one  of  the  said  shares  respectively  held  by  him 
being  so  divided  as  aforesaid,  and  although  the  defendants  did,  in 
part  performance  of  their  said  promise,  within  the  two  first  six 
months  after  the  said  meeting  and  promise,  deem  fit  to  declare, 
and  did  declare,  two  instalments  or  dividends,  according  to  their 
said  promise ;  of  all  which  premises  the  defendants  afterwards,  to 
wit,  on,  &c.,  had  notice,  yet  the  defendants  did  not  nor  would, 
within  the  third  space  of  six  months  from  the  said  agreement  and 
promise,  or  at  any  other  time  afterwards,  although  the  said  space 
had  elapsed  long  before  the  commencement  of  this  suit,  deem  fit  to 
declare  or  declare  any  instalment  or  dividend  upon  or  in  respect  of 
the  said  shares  as  aforesaid,  according  to  their  said  agreement  and 
their  said  promise,  but  wholly  neglected  and  refused  so  to  do,  by 
means  whereof  the  plaintiff  had  lost,  and  been  deprived  of,  the  said 
instalment  or  dividend  of  lOs.  in  respect  of  every  share  held  and 
possessed  by  him  as  aforesaid,  which  he  might,  and  otherwise 
would,  have  been  entitled  to,  and  had  been  otherwise  damnified. 

The  declaration  also  contained  a  count  for  money  had  and 
received. 

The  defendants  pleaded,  first  (to  the  whole  declaration),  non 
assumpsit;  secondly  (to  the  first  count),  that  the  plaintiff  was  not 
the  lawful  holder,  nor  possessed,  of  the  said  shares  in  the  said 
capital  in  the  said  first  count  mentioned  or  any  of  them,  modo  et 
fonnd;  concluding  to  the  country;  thirdly  (to  the  first  count), 
that  the  said  Bank  and  the  said  business  thereof  had  not  been 
nor  was  duly  dissolved,  nor  had  the  said  Bank  and  the  said  business 
thereof  ceased  and  determined,  nor  did  the  same  cease  or  determine, 
concluding  to  the  country ;  fourthly  (to  the  first  count),  that  it  was 
not  agreed  by  and  amongst  the  said  shareholders  ♦and  members  at      [  *509  ] 
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Lton  a  general  meeting  of  the  said  shareholders  and  members,  modo  et 
Haynks.  fomid :  concluding  to  the  country ;  fifthly  (to  the  first  count),  that 
the  defendants  were  not  allowed  or  permitted  to  realise,  nor  were 
they  entrusted  with,  the  assets  of  the  said  Bank,  modo  et  forma  ; 
concluding  to  the  country  ;  sixthly  (to  the  first  breach  in  the  first 
count),  that  the  defendants  did  not  realise  the  said  amount  in  the 
first  count  mentioned,  or  any  part  thereof,  tfiodo  et  forma ;  con- 
cluding to  the  country ;  seventhly  (to  the  first  breach  in  the  first 
count),  that  the  said  portion  of  the  said  amount  so  realised  as  in 
the  first  count  in  that  behalf  mentioned,  was  required  and  necessary 
to  meet  the  said  engagements  of  the  said  Bank,  and  that  there 
never  was  any  portion  of  the  said  amount,  not  being  required  or 
necessary  to  meet  the  engagements  of  the  said  Bank  or  Company, 
which  was  sufficient  when  divided,  as  in  the  first  count  mentioned, 
to  allow  to  each  shareholder  such  instalment  or  dividend  as  is  in  the 
first  count  in  that  behalf  mentioned,  modo  et  forma  ;  concluding  to 
the  country;  eighthly  (to  the  first  breach  in  the  first  count),  that 
the  defendants  did  not  deem  fit  that  such  an  instalment  or  dividend 
should  be  paid  and  divided  amongst  the  said  shareholders,  modo  et 
forma ;  concluding  to  the  country ;  ninthly  (to  the  said  first  breach), 
that  the  defendants  had  no  notice  of  the  said  several  premises,  modo 
et  fortnd ;  concluding  to  the  country ;  tenthly  (to  the  said  first 
breach),  that  the  defendants  did,  on  the  27th  of  February,  1840, 
declare  to,  and  pay,  the  plaintiff  the  said  instalment  and  dividend  ; 
concluding  to  the  country ;  eleventhly  (to  the  second  breach  in  the 
first  count),  that  the  defendants  did  not  realise  the  amount  in  the 
said  second  breach  in  that  behalf  mentioned,  or  any  part  thereof, 
modo  etformd ;  concluding  to  the  country;  twelfthly  (to  the  second 
breach  in  the  first  count),  that  the  portion  in  the  said  second  breach 
[  *5io  ]  mentioned,  of  the  said  amount  was  ^required  and  was  necessary  to 
meet  the  engagements  of  the  said  Bank,  and  that  there  never  was 
any  portion  of  the  said  amount  not  being  required  and  necessary 
to  meet  the  said  engagements,  sufficient,  when  divided  amongst 
the  said  shareholders  as  aforesaid,  to  allow  to  each  shareholder 
such  instalment  or  dividend  as  in  the  said  second  breach  in  that 
behalf  mentioned ;  concluding  to  the  country ;  thirteenthly  (to  the 
second  breach),  that  the  defendants  had  not  notice  of  the  several 
premises  modo  et  forma  ;  concluding  to  the  country ;  fourteenthly 
(to  the  second  breach),  that  the  defendants  did,  within  the  third 
space  of  six  months  in  the  second  breach  mentioned,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  Slst  of  December, 
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1840,  deem  fit  to  declare,  and  did  declare,  a  certain  instalment  and  hai^bs. 
dividend  of  10^.  apon  and  in  respect  of  the  said  shares  in  the  said 
Bank ;  concluding  to  the  country ;  fifteenthly  (to  the  two  last  counts 
of  the  declaration),  that  after  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  the  defendants  paid  to  the  plaintiff  a  large  sum 
of  money,  to  wit,  the  money  in  the  two  last  counts  of  the  declara- 
tion mentioned,  in  full  satisfaction  and  discharge  of  all  the  causes 
of  action  in  those  counts  mentioned,  which  the  plaintiff  then  accepted 
and  received  of  and  from  the  defendants,  in  such  full  satisfaction 
and  discharge  of  the  causes  of  action  in  those  counts  mentioned. 
Verification. 

The  plaintiff  took  issue  upon  the  last  plea,  and  joined  issue  upon 
the  other  pleas. 

At  the  trial  a  special  verdict  was  found,  which  stated  the 
following  facts  : 

"  Divers  persons,  to  the  number  of  one  hundred  and  upwards, 
after  the  passing  of  the  7  Geo.  IV.  c.  46,  to  wit,  on  the  1st  July, 
1834,  commenced  carrying  on  together,  and  from  thence  until  the 
29th  of  August,  1889,  carried  on  together,  and  were  then  carrying 
on  together  *in  partnership  as  a  Company,  by  virtue  and  in  pur-  [  •oil  ] 
suance  of  the  said  Act,  the  business  of  bankers  in  England,  by  the 
name  and  under  the  style  of  '  The  Northern  and  Central  Bank  of 
England,'  with  certain  capital  and  upon  certain  terms  contained 
in  a  deed  of  settlement  of  the  said  bank,  bearing  date  the  1st  of 
July,  1834,  and  a  supplementary  deed  of  settlement  containing, 
amongst  others,  the  clause  following : 

"  That  if  at  any  time  hereafter  it  shall  appear  to  the  board  of 
Manchester  directors,  that  losses  have  been  sustained  or  incurred 
by  the  Company,  not  only  to  the  whole  amount  of  the  fund  herein- 
after mentioned,  called  *  TheEeserved  Surplus  Fund,'  but  also  to  the 
amount  of  one-fourth  part  of  the  capital  which,  for  the  time  being, 
shall  have  been  actually  advanced  and  paid  up  by  the  proprietors 
(and  for  the  purposes  of  ascertaining  the  amount  of  such  losses  it 
shall  not  be  necessary  for  the  said  board  of  directors  to  take  into 
their  calculation  or  account  any  rise  or  fall  which  may  have  taken 
place  in  the  price  of  any  of  the  Parliamentary  stock  or  public 
funds  of  Great  Britain  or  Ireland,  in  or  upon  which  any  part  of 
the  funds  or  moneys  of  the  Company  may  have  been  invested  or 
placed,  but  such  stocks  or  funds  shall  be  calculated  at  the  cost 
price),  then  the  said  board  of  directors  shall,  and  they  are  hereby 
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Lyon  required  to,  call  an  extraordinary  general  meeting  of  the  pro- 
Haymbs.  prietors,  for  the  purpose  of  taking  into  consideration  the  propriety 
of  dissolving  or  continuing  the  Company ;  and  the  directors  shall 
submit  to  such  meeting  a  full  and  general  statement  of  the  affairs 
and  concerns  of  the  Company ;  and  it  shall  thereupon  be  lawful  for 
any  one  proprietor  personally  present  at  such  meeting,  in  writing, 
to  require  that  the  Company  be  dissolved ;  and  the  Company  shall 
therefrom  be  dissolved  accordingly,  unless  such  a  number  of  the 
proprietors  personally  present  at  the  meeting  as  shall  amongst 
[  *5i2  ]  them  be  entitled  to  two- thirds  ^of  the  votes  to  be  given  at  any 
ballot  as  aforesaid,  shall  be  desirous  of  continuing  and  carrying  on 
the  said  concern,  and  shall  then  and  there,  in  writing,  undertake 
so  to  do,  and  to  purchase  the  shares  of  the  dissentient  proprietors 
at  the  then  value  thereof,  and  to  indemnify  the  dissentient  pro- 
prietors against  all  future  losses  of  the  Company  and  from  the 
existing  debts  and  engagements  thereof,  such  value  and  the  nature 
of  such  indemnity  to  be  ascertained,  in  case  of  difference,  by  refer- 
ence to  arbitration,  as  hereinafter  mentioned,  and  on  such  under- 
taking being  given,  the  dissolution  of  the  Company  shall  be 
suspended  for  the  space  of  sixty  days  next  after  such  meeting ;  and 
if  within  that  time  the  purchase  of  the  shares  of  the  dissentient 
proprietors  shall  be  completed  in  manner  hereinafter  expressed, 
then  such  dissolution  shall  not  take  place,  and  the  purchase  of  the 
last-mentioned  shares  shall  be  considered  as  completed  for  the 
purposes  of  this  provision  whenever  the  said  proprietors  proposing 
to  continue  the  Company  as  aforesaid  shall,  by  writing,  having 
given  notice  to  the  dissentient  proprietors  that  they  are  prepared  to 
pay  the  purchase-money  for  the  said  shares,  on  application  by 
the  parties  entitled  thereto  for  the  same,  at  the  banking-house  of 
the  Company  in  Manchester,  and  shall,  in  accordance  therewith, 
have  actually  paid  the  same  to  such  of  the  parties  as  shall 
have  applied  for  the  same,  or,  in  case  of  difference  as  to  the 
amount  of  such  purchase-money,  shall  have  offered  to  refer 
the  question  of  such  amount  to  arbitration  as  aforesaid,  and 
have  proceeded  in  such  arbitration,  and  have  complied  with  the 
award  made  therein,  or  have  been  prevented  from  so  doing  by 
the  neglect  or  default  of  the  other  party,  and  the  Company,  as 
reduced  or  newly  constituted  from  time  to  time,  shall  be  liable  to 
[  *613  ]  dissolution  or  to  continuance  from  time  to  time,  in  like  ^manner, 
and  under  and  subject  to  the  same  or  the  like  regulations  as 
aforesaid." 
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The  deed  of  settlement  also  contained  the  clause  following:  Lyon 
"That  all  the  directors,  trustees,  public  officers,  local  directors,  haynbs. 
and  other  officers,  for  the  time  being,  of  the  Company,  shall  be 
indemnified  and  saved  harmless  out  of  the  funds,  or  property  of 
the  Company,  from  and  against  all  costs,  charges,  losses,  damages, 
and  expenses  which  they  respectively  shall  or  may  sustain,  pay,  or 
incur  in  or  about  any  action,  suit,  proceeding,  or  arbitration  to  be 
brought,  commenced,  carried,  or  prosecuted,  defended,  or  entered 
into,  by  the  order  or  direction  of  the  board  of  Manchester  directors, 
or  in  any  wise  relating  thereto,  respectively,  or  otherwise  in  or 
about  the  execution  of  their  respective  offices  or  trusts,  except  such 
costs,  charges,  losses,  damages,  and  expenses,  as  shall  happen  by 
or  through  the  wilful  neglect  or  default  of  any  such  directors, 
trustees,  public  officers,  local  directors  or  other  officers  respectively; 
and  that  the  directors,  public  officers,  local  directors,  trustees,  or 
other  officers  for  the  time  being  of  the  Company,  and  each  and 
every  of  them,  their,  and  each  and  every  of  their  heirs,  executors, 
administrators,  and  assigns,  shall  be  charged  and  chargeable  only 
for  so  much  money  as  they  and  every  of  them  shall,  respectively, 
actually  receive  by  virtue  of  their  respective  offices  or  trusts,  and 
that  any  one  or  more  of  them  shall  not  be  answerable,  or  account- 
able, for  the  other  or  others  of  them,  or  for  the  acts,  receipts, 
neglects,  or  defaults  of  the  other  or  others  of  them,  but  each  of 
them  for  his  own  respective  acts,  receipts,  neglects,  and  defaults 
only ;  nor  shall  they  or  any  of  them  be  answerable  or  accountable 
for  any  person  or  persons  who  may  be  appointed  by  the  said  board 
of  directors  to  be  the  collector  or  collectors  of  the  rents,  profits,  or 
annual  produce  of  the  houses,  estates,  or  other  property,  for  the 
time  being,  of  the  Company,  or  in  ''^whose  hands  the  same  or  any  [  *5i4  ] 
of  the  moneys  of  the  Company  shall  or  may  be  deposited  or  lodged 
for  safe  custody,  or  for  the  insufficiency  or  deficiency  of  the  title  to 
any  houses,  estates,  or  other  property  which  may  from  time  to  time 
be  purchased  by,  or  by  the  order  of,  the  said  board  of  directors,  for 
or  on  behalf  of  the  Company,  or  for  the  insufficiency  or  deficiency 
of  any  security  or  securities  in  or  upon  which  any  of  the  moneys 
shall  or  may  be  placed  out  or  invested  by  or  by  the  order  of  the 
said  board  of  directors,  or  for  any  misfortune,  loss,  or  damage 
which  may  happen  in  the  execution  of  their  respective  offices  or 
trusts,  or  in  relation  thereto,  respectively,  unless  the  same  shall 
happen  by  or  through  their  own  wilful  neglect  or  default 
respectively." 

24—2 
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Lyon  The  capital  of  the  Bank  and  of  the  said  persons  so  carrying  on 

Hatnes.  together  the  said  trade  or  business  of  bankers,  was,  during  all  the 
time  aforesaid,  that  is  to  say,  from  the  time  when  the  said  trade  or 
business  was  so  as  aforesaid  commenced  to  be  carried  on  until  the 
day  of  the  dissolution  thereof  as  hereinafter  mentioned,  divided 
into  divers  shares  of  101.  each ;  and  the  plaintiff,  before  and  at  the 
time  when  the  said  Bank  and  the  said  trade  or  business  were  so  as 
aforesaid  dissolved,  was,  and  during  all  the  time  hereafter  men- 
tioned continued  to  be,  and  yet  is,  the  lawful  holder  of  one  hundred 
of  the  said  shares. 

The  carrying  on  of  the  said  trade  or  business  before  the  said 
dissolution  thereof,  was  superintended  and  managed  by  the  directors 
of  the  Company  according  to  the  terms  of  the  deed  of  settlement, 
and  the  defendant  William  Smith,  before  and  at  the  time  of  such 
dissolution,  was  the  holder  of  divers  of  the  said  shares  of  the  said 
capital,  and  managing  director  of  the  Company,  and  the  other 
defendants  were  then  also  respectively  holders  of  divers  of  the  said 
shares  of  the  said  capital,  and  respectively  directors  of  the  said 
Company. 
[  515  ]  The  board  of  Manchester  directors  of  the  Company,  afterwards 

and  upwards  of  fourteen  days,  and  not  more  than  twenty-one  days, 
before  the  time  for  the  holding  of  the  general  half-yearly  meeting 
next  hereinafter  mentioned,  to  wit,  on  the  10th  of  August,  1839, 
called  a  general  half-yearly  meeting  of  the  proprietors  of  and  in 
the  Company,  in  manner  directed  by  the  deeds  of  settlement,  to  be 
holden  on  the  29th  of  August  in  the  year  aforesaid ;  and  because 
it  appeared  to  the  board  of  Manchester  directors  that  losses  had 
been  sustained  or  incurred  by  the  Company,  not  only  to  the  whole 
amount  of  the  reserved  surplus-fund  mentioned  in  the  deed  of 
settlement,  but  also  to  the  amount  of  one-fourth  part  of  the  capital 
which  had  then  actually  been  advanced  and  paid  up  by  the  pro- 
prietors of  the  said  Company,  the  said  directors  called  an  extra- 
ordinary general  meeting  of  the  proprietors  of  and  in  the  said 
Company,  in  manner  in  that  behalf  directed  by  the  said  deed  of 
settlement,  to  be  holden  on  the  29th  of  August  in  the  year  afore- 
said. The  said  general  half-yearly  meeting  of  the  proprietors  of 
and  in  the  said  Company  was  in  due  manner  holden,  to  wit,  at 
Manchester  aforesaid,  pursuant  to  the  said  call  in  that  behalf.  At 
this  meeting  divers  shareholders  of  and  in  the  Company,  to  the 
number  of  one  hundred  and  sixty,  or  thereabouts,  "Hn  the  whole, 
and  including  the  defendants  Haynes,  Hunt,  Bloor,  Smith,  Eckersley, 
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Bobins,  and  Ogilvie  attended,  and  were  respectively  present  at,  the        Lton 
said  meeting:  but  neither  the  plaintiff,  nor  the  defendant  John     haykks. 
Haigh,  attended  or  was  present  thereat. 

At  that  meeting  a  certain  report  of  the  said  directors  was  openly 
read  in  the  presence  and  hearing  of  the  several  persons  so  there 
present  as  aforesaid ;  which  report  was  and  is  to  the  purport  and 
effect  following ;  that  is  to  say, 

"  Report  op  the  Directors  op  the  Northern  and  Central       [  si^  ] 
Bane  of  England. 

"  William  S.  Stbll,  Chairman. 
**  William  Haynes,  Deputy  Chairman. 
"William  Eckerslby.  Alexander  Ogilvie. 

"John  Haigh.  Allen  Bobins. 

"John  Hunt.  William  Smith. 

"  Manchester,  29th  of  August,  1889. 

"  The  shareholders  of  the  Northern  and  Central  Bank  of  England 
having  been  informed,  by  circular  bearing  date  the  16th  ult.,  of  the 
circumstances  under  which  the  committee  appointed  at  the  general 
meeting  of  the  1st  of  May  last,  had  assumed  the  office  of  directors, 
it  simply  remains  that  they  should  be  put  in  possession  of  the 
result  of  the  examination  of  the  books  and  affairs  of  the  Company. 
In  estimating  the  assets  the  directors  have  placed  a  value,  as  nearly 
as  could  possibly  be  ascertained,  on  each  separate  bill  or  other 
security,  as  well  as  on  every  balance  of  open  account. 

"  By  the  general  balance-sheet,   the  amount 

appearing  as  the  paid-up  capital  on  69,757          £        s.  d. 

shares  at  101.  is       -            -            -            -  697,570    0  0 

"  And  the  balance,  at  credit,  of  undivided  profits  188,927    4  4 

Making  the  total  -  -  -    831,497    4    4 

"  The  actual  assets  of  the  Company  may,  at  the  [  sir  ] 

present  time,  be  reported  to  consist  of — 
"  Cash  on  hand  and  on  deposit  at  call  in  other 

Banks  .  -  -  .  . 

"  Bankers'  and  other  approved  bills 
"Beal  estate,  mortgages,  bills    of    exchange, 

bank-shares,  and  other  securities,  valued  at  - 
"  Outstanding    balances    on    open     accounts, 

valued  at        - 

382,622     8  11 


74,060  8  10 
89,841  2  9 

142,077  17 

9 

126,642  14 

7 

£.      s. 

d. 

882,622    3 

11 

8,488  11 

1 

874,188  12 

10 

467,808  11 

6 
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Lyon 
Haynks.  Brought  forward 

"  From  which  mast  be  deducted,  for  notes  still  in 
circulation  and  other  liabilities  of  the  Company 

Making  a  net  sum  of       - 
'*  Being  at  the  rate  of  51.  Is.  Sd.  per  share  on 
69,767    shares,    but    leaving    an    estimated 
deficiency  of  - 

"From  the  care  with  which  the  valuations  have  been  made, 
there  is  every  reasonable  ground  for  believing  that  the  whole  of 
the  above  sum  of  374,188Z.  12s.  lOd.  will,  by  proper  attention,  be 
ultimately  realised. 

"  The  deficiency  of  457,808Z.  12«.  lOd.  being,  however,  not  only  to 
the  full  extent  of  the  surplus  fund  of  133,927Z.  4«.  id.,  but  of  more 
than  one-fourth  of  the  paid-up  capital  of  697,570^.,  there  has 
remained  no  other  course  for  the  directors  than,  in  conformity  with 
the  requirements  of  the  deed  of  settlement,  to  convene  an  extra- 
ordinary general  meeting  of  the  shareholders,  for  the  purpose  of 
taking  into  consideration  the  propriety  of  dissolving  or  continuing 

the  Company. 

"  William  S.  Stell,  Chairman." 

[  518  ]  The  report  of  the  directors  having  so  as  aforesaid  been  read  at 

the  said  general  half-yearly  meeting,  the  said  several  shareholders 
of  the  said  Company  then  and  there  assembled  did  make  and  pass 
a  certain  resolution,  to  wit,  *'  That  the  report  so  read  as  aforesaid 
be  received,  and  entered  on  the  book  of  proceedings,  and  that  it  be 
printed,  and  a  copy  sent  to  each  shareholder." 

Immediately  after  the  holding  of  the  said  general  half-yearly 
meeting  of  the  said  proprietors,  that  is  to  say,  on  the  day  and  at 
the  hour  and  at  the  place  specified  and  fixed  for  the  holding  the 
said  extraordinary  general  meeting  of  the  proprietors,  to  wit,  on  the 
29th  of  August,  in  the  year  last  aforesaid  at  Manchester  aforesaid, 
the  said  extraordinary  general  meeting  of  the  proprietors  of  the 
Company  was,  in  due  manner,  holden,  in  pursuance  of  such  call  on 
the  part  of  the  said  Manchester  board  of  directors  as  aforesaid,  and 
to  the  terms  and  provisions  of  the  deeds ;  at  which  extraordinary 
general  meeting  such  and  the  same  parties  and  none  other,  attended 
and  were  present,  as  had  so  as  aforesaid  attended,  and  been  present, 
at  the  said  general  half-yearly  meeting.  At  the  said  extraordinary 
general  meeting  so  then  and  there  holden  as  aforesaid,  the  said 
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report  of  the  directors,  and  the  said  resolutions  so  made  and  passed  lton 
at  the  said  general  half-yearly  meeting  as  aforesaid,  were  then  and  hatoes. 
there,  in  the  presence  and  hearing  of  the  persons  so  then  and 
there  present  as  aforesaid,  openly  read  ;  and  the  directors  of  the 
Company  did  then  and  there  submit  to  the  said  extraordinary 
general  meeting  and  to  the  several  persons  then  and  there  present, 
a  full  and  general  statement  of  the  affairs  and  concerns  of  the 
Company,  whereby  it  appeared,  and  was  the  fact,  that  losses  had 
been  sustained  and  incurred  by  the  Company,  not  only  to  the  whole 
amount  of  the  reserved  surplus-fund  in  the  deed  of  settlement 
mentioned,  but  also  to  the  amount  of  the  one-fourth  part  of  the 
capital  actually  advanced  and  paid  *up  by  the  proprietors  of  the  [  *5i9  ] 
Company;  and  thereupon  one  John  Hazledine  then  and  there, 
being  a  holder  of  divers  shares  in  the  said  Company,  did,  in  the 
presence  of  the  said  persons  so  then  and  there  present,  deliver  a 
notice  in  writing  to  the  chairman  at  the  said  extraordinary  general 
meeting,  thereby  requiring  that  the  said  Company  should  be 
dissolved,  which  said  notice  was  thereupon  then  and  there  openly 
read;  whereupon  it  was  then  and  there  resolved  by  the  several 
persons  then  and  there  present, — first,  that  in  conformity  with  the 
said  requisition  of  the  said  John  Hazledine,  the  said  Company  was 
thereby  dissolved ;  secondly,  that  the  winding  up  of  the  affairs  of 
the  Company  should  be  entrusted  to  the  then  present  board  of 
directors,  with  power  to  them  to  employ,  and  pay  for,  such 
assistance  as  might  be  necessary  for  that  purpose,  aiid  that  any 
three  of  them  should  be  empowered  to  act  as  a  quorum ;  thirdly,  that 
the  assets  of  the  Company  should  be  realised  with  all  convenient 
speed,  and  that  such  portion  of  them  as  might  not  be  required  to 
meet  the  engagements  of  the  Company,  should  be  divided  amongst 
the  shareholders  ratably,  and  in  proportion  to  the  shares  respectively 
held  by  them,  in  such  dividends  as  the  directors  might,  from  time  to 
time,  deem  fit,  a  dividend  to  be  declared  at  least  once  in  every  six 
months  ;  fourthly,  that  a  copy  of  the  said  proceedings  and  resolutions 
at  the  said  extraordinary  general  meeting  should  be  transmitted  to 
each  shareholder,  and  that  thenceforth  no  transfer  of  shares,  to 
parties  not  already  shareholders,  should  be  permitted. 

No  number  whatever  of  proprietors  personally  present  at  the 
said  meeting  was  desirous  of  continuing  and  carrying  on  the  said 
concern,  or  did  in  writing  undertake  so  to  do.  A  copy  of  the  said 
proceedings  and  resolutions,  as  well  of  and  at  the  said  general  half- 
yearly  meeting  as  of  and  at  the  extraordinary  general  meeting, 
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Lyon  "^was  in  due  manner  transmitted  to  the  plaintiff  and  to  other  the 
Hatobs.  shareholders  of  and  in  the  Company;  and  the  said  trade  or 
[  ^620  ]  business  so  theretofore  carried  on  as  aforesaid  by  the  Company,  on 
and  from  the  said  29th  of  August,  1839,  was,  and  thence  hitherto  hath 
been,  wholly  discontinued,  save  and  except  so  far  as  was  absolutely 
necessary  for  the  purpose  of  winding  up  the  affairs  of  the  Company. 
The  defendants,  so  being  such  directors  as  aforesaid,  thereupon, 
in  pursuance,  and  by  virtue,  of  the  said  resolutions  at  the  said 
extraordinary  general  meeting  as  aforesaid,  did  proceed  to  the 
winding  up  of  the  affairs  of  the  Company,  and  were,  by  the  other 
shareholders  of  the  said  capital  and  members  of  the  said  Company, 
permitted  to  proceed  in  realising,  and  did  in  fact  proceed  in 
realising,  the  assets  of  the  said  Company  with  all  convenient  speed, 
and  within  six  months  next  after  the  passing  of  the  said  resolution 
for  the  dissolution  of  the  Company,  to  wit,  on  the  1st  of  October, 
1839,  found,  and  the  fact  was,  that  they  had  sufficient  cash  in  hand 
belonging  to  the  Company  to  repay  the  proprietors  thereof  IL  per 
share  on  69,757  shares  in  the  Company,  and  the  defendants,  being 
such  directors  as  aforesaid,  thereupon  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  gave  and  sent  to  the  plaintiff  and  other 
the  shareholders  of  and  in  the  Company,  a  certain  notice,  to  the 
purport  and  effect  following  (that  is  to  say) : 

"  Northern  and  Central  Bank  of  England. 
"  First  Instalment,  11.  share. 

*'  Manchester,  1st  of  October,  1889. 
''  Notice  is  hereby  given,  that  the  first  instalment,  at  the  rate  of 
11.  per  share,  out  of  the  capital  stock  of  the  above  Company,  is  now 
payable  to  the  proprietors  thereof,  at  their  office  in  Brown  Street, 
in  pursuance  of  the  resolutions  passed  at  the  extraordinary  general 
[  ♦621  ]  meeting  held  *on  Thursday,  the  29th  of  August,  for  dissolving  the 
Company  and  dividing  the  assets. 

''The  scrip-certificate  must  be  produced,  and  the  payment  of 
each  instalment  will  be  noted  thereon. 

"  The  amounts  due  to  proprietors  residing  at  a  distance  will  be 
paid  to  any  party  applying  personally  for  the  same,  on  the  pro- 
duction of  the  certificate  and  the  annexed  order  filled  up  and  signed 
by  such  proprietor. 

"  By  order  of  the  Board  of  Directors, 

''  William  Smith,  Managing  Director. 
''  Not  transferable. 
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"  [Insert  place  of  residence]  1839.  Lyon 

9, 

"  To  the  Directors  of  the  Northern  and  Central  Bank  of  England.      Haynbs. 
"  Gentlemen, 

**  You  will  please  to  honour  the  drafts  of  for  the  sum  of 

y  being  the  first  instalment  of  11.  per  share  on  shares 

held  by  me  in  the  above  Company." 

The  plaintiff,  on  the  same  day  and  year  aforesaid,  received  of  and 
from  the  defendants  payment  of  the  instalment  therein  mentioned ; 

and  afterwards,  to  wit,  on  the day  of  November,  in  the  year 

last  aforesaid,  it  was  arranged  and  agreed,  between  the  directors  of 
a  certain  other  banking  Company  in  Manchester  called  the  Alliance 
Bank,  that  for  and  in  consideration  of  a  certain  annual  payment  to 
be  in  that  behalf  made  by  the  Northern  and  Central  Bank  of 
England  to  the  Alliance  Bank,  the  last-mentioned  Company  should 
undertake  the  winding  up  of  the  affairs  of  the  said  Northern  and 
Central  Bank  of  England ;  whereupon,  and  from  which  time,  the 
remaining  business  of  the  said  Northern  and  Central  Bank  of 
England  necessary  for  the  purpose  of  *winding  up  the  affairs  [  •522  ] 
thereof,  was  transferred  to  the  Alliance  Bank. 

The  Alliance  Bank  consisted  principally  of  persons  who  had  been 
members  of  the  Northern  and  Central  Bank  of  England ;  and  it  was 
part  of  the  arrangement  and  agreement  so  entered  into  between  the 
directors  of  the  respective  Companies,  that  every  person  holding 
five  shares  in  the  Northern  and  Central  Bank  of  England  should, 
on  transferring  the  same  at  the  nominal  price  of  51.  each,  be 
entitled  to  be  admitted  a  holder  of  one  share  of  25/.  in  the  Alliance 
Bank.  The  defendant  Smith  shortly  afterwards  became,  and  yet 
is,  a  shareholder  in,  and  managing  director  of,  the  last-mentioned 
Company,  and,  as  such  managing  director,  entitled  to  an  annual 
salary,  and  the  defendants  Hunt  and  Ogilvie  shortly  afterwards 
became,  and  yet  are,  respectively,  shareholders  in,  and  directors  of, 
the  said  Company,  and  the  defendants  Haynes,  Haigh,  and  liobins 
shortly  afterwards  became,  and  yet  are,  respectively,  shareholders 
in,  but  not  directors  of,  the  last-mentioned  Company.  Neither 
Bloor  nor  Eckersley  was  or  is  director  of,  or  a  shareholder  in,  the 
said  Company. 

On  the  30th  of  December,  1839,  the  defendants,  so  being  such 
directors  as  aforesaid,  found,  and  the  fact  was,  that  the  cash  in 
hand  belonging  to  the  Company  of  the  Proprietors  of  the  Northern 
and  Central  Bank  of  England  then  amounted  to  the  sum  of  64,9252., 
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Lyon        without  making  any  deduction  for  the  debts  then  owing  by  the  said 

Hatoxs.  Company,  and  which  then  amounted  to  about  8,000{.,  and  that  the 
number  of  shares  standing  in  the  books  of  the  Company  was 
61,705  ;  and  the  defendants,  being  such  directors  as  aforesaid,  then 
resolved  that  the  sum  of  IZ.  per  share,  being  the  second  instalment, 
should  be  paid  to  the  proprietors  of  the  Company  on  the  1st  of 
January  then  next ;  and  the  defendants,  so  being  such  directors  as 

[  •623  ]  aforesaid,  thereupon  afterwards,  to  wit,  on  *the  said  1st  of  January, 
1840,  gave  and  sent  to  the  plaintiff  and  to  other  the  shareholders 
of  and  in  the  Company,  notice  that  the  second  instalment,  at  the 
rate  of  12.  per  share  out  of  the  capital  stock  of  the  Company  of 
Proprietors  of  the  Northern  and  Central  Bank  of  England,  was 
then  payable  to  the  proprietors  thereof,  at  the  Alliance  Bank  in 
Manchester,  and  which  notice  was  and  is,  in  all  other  respects,  to 
the  same  purport  and  effect  as  the  said  other  notice  lastly  above 
mentioned.  The  plaintiff  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  received  of  and  from  the  defendants,  payment  of  the  said 
second  instalment  of  11.  per  share  therein  mentioned.  On  the 
24th  of  February,  1840,  the  directors,  at  a  certain  meeting  of  the 
board  of  directors  then  and  there  held,  after  taking  into  considera- 
tion the  half-yearly  report,  which  they  intended  to  issue  to  the 
shareholders,  and  also  the  draft  of  a  deed  of  indemnity,  which  the 
solicitor  of  the  defendants  had,  by  their  directions,  prepared,  did 
then  and  there  resolve  that  the  said  report  and  indemnity  should 
be  adopted  and  printed  for  circulation  amongst  the  shareholders, 
and  did  also  resolve,  and  the  fact  was,  that  the  cash  in  hand 
belonging  to  the  Company  then  amounted  to  the  sum  of 
22,811Z.  08.  Qd.,  and  that  a  certain  Bank,  called  the  Phoenix  Bank, 
owed  the  Company  the  sum  of  7,800Z.,  which  would  be  payable  on 
the  3rd  of  March  then  next,  which  sums,  with  a  bill  of  one  Thomas 
Jackson,  payable  on  the  8rd  of  May  then  next,  for  the  sum  of 
762{.  68.  6d.,  would  be  sujQQcient  to  pay  lOs.  per  share  on  61,685 
shares  ;  and  thereupon  the  said  defendants,  so  being  such  directors, 
resolved  that  a  third  instalment  of  lOs.  per  share  should  be  paid  to 
such  of  the  proprietors  as  should  execute  the  deed  of  indemnity 
therein  and  hereinafter  mentioned.  The  defendants,  so  being 
such  directors  as  aforesaid,  afterwards,  to  wit,  on  the  27th  of 

[  •524  ]  February,  1840,  gave  and  sent  to  the  plaintiff  ♦and  to  other  the 
shareholders  of  and  in  the  Company  a  certain  printed  statement  or 
report,  which  was  and  is  to  the  purport  or  effect  following ;  that 
is  to  say, — 
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"  Northern  and  Central  Bank  op  England.  lyon 

V, 

"  Manchester,  27th  of  February,  1840.         Hayhks. 
"  Directors. 
"  William  Haynbs,  Chairman. 
**  John  Hunt,  Deputy  Chairman. 
"  Jambs  Pickford  Bloor.  Alexander  Ogilvib. 

"  William  Eckbrsley.  Allen  Robins. 

"  John  Haigh.  Willum  Smith. 

*'  The  resolutions  passed  at  the  extraordinary  general  meeting, 
held  on  the  29th  August,  1889,  for  dissolving  the  Northern  and 
Central  Bank,  and  providing  for  the  realisation  and  distribution  of 
the  assets,  having  superseded  the  necessity  of  again  convening  the 
shareholders,  the  board  of  directors  have  merely  to  make  the 
following  half-yearly  report  of  their  proceedings. 

**  Amongst  the  first  steps  towards  bringing  the  affairs  into 
smaller  compass,  they  felt  it  their  duty  to  call  upon  those  share- 
holders who  were  indebted  to  the  Bank  to  pay  up  their  balances, 
and  in  cases  of  default  the  directors  proceeded  (by  virtue  of  the 
powers  conferred  by  the  deed  of  settlement)  to  forfeit  the  shares  of 
the  parties  at  the  market  price  of  the  day,  placing  the  proceeds 
towards  the  liquidation  of  their  respective  accounts.  The  number 
of  shares  has  been  consequently  reduced  from  69,757,  as  given  in 
the  last  report,  to  61,685. 

"  On  the  1st  October,  1889,  the  directors  declared  a  first  instal- 
ment of  11.  per  share  out  of  the  capital  stock  of  the  Company. 

''On  the    81st    December,   1889,   the    estimated  assets,   after 
^deducting  the  expenses  of  the  establishment  to  that  date,  were  as      [  *^^  3 
follows:  £       s.    d. 

"  Cash  at  interest  in  various  banks   .        .        .      67,901    8  11 

''Beal  estate,  mortgages,  bills  of  exchange, 
bank  and  railway  shares,  and  other  securities, 
valued  at 80,852    0    0 

*'  Outstanding  balances  in  open  accounts,  Valued 
at 123,577  19    0 

272,381     2  11 
''  From  which  must  be  deducted,  for  notes  still 
in    circulation,    legal    expenses,    and    other 
liabilities  of  the  Company    ....        7,965  16    5 

264,865    7     6 
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Lton  ''  These  valuations  having  been  made  with  great  care,  and  after 

Hatnes.      farther  acquaintance  with  the  circumstances  of  the  several  accounts, 

the  shareholders  will  be  gratified  to  observe  that  the  prospects  held 

out  in  the  report  of  the  29th  of  August  as  to  the  ultimate  result, 

have  been  substantially  borne  out. 

''On  the  1st  of  January  last  the  directors  declared  a  second 
instalment  of  IZ.  per  share  out  of  the  capital  stock  of  the  Company. 

"  In  consequence  of  the  large  interest  held  by  the  Alliance  Bank 
in  the  assets  of  the  Northern  and  Central  Bank  of  England,  the 
directors  have  thought  it  desirable  to  conclude  an  arrangement 
with  that  establishment  for  securing,  at  a  defined  expense,  the  most 
efficient  assistance  in  the  liquidation  of  the  affairs  of  the  Company. 
[  *526  ]  As  the  basis  of  remuneration  the  two  boards  have  ^assumed  the 
'  minimum  annual  amount  at  which  such  liquidation  could  have  been 
conducted  as  a  separate  establishment ;  and  the  sum  of  2,0002.  has 
been  fixed  as  an  equivalent  for  the  salaries  of  the  managing  director, 
clerks,  and  other  servants,  rent,  taxes,  coals,  and  stationery,  and, 
in  short,  every  other  incidental  expense  except  travelling  and  law 
charges. 

"  The  directors  are  sorry  to  announce  that  they  have  received 
notice  of  contemplated  proceedings  in  equity  by  certain  parties,  for 
the  recovery  of  principal  and  premium  paid  on  shares  allotted 
in  the  latter  part  of  1886,  on  the  ground,  as  they  allege,  of  the 
subsequently  ascertained  condition  of  the  Bank.  The  directors 
refrain  from  giving  an  opinion  as  to  the  merits  of  the  question  in 
a  public  report;  but  they  are  satisfied  that  they  will  receive  the 
cordial  concurrence  of  the  shareholders  at  large  in  a  strenuous 
resistance  to  all  such  proceedings. 

''The  directors  are  happy  to  be  enabled  to  declare  a  further 
instalment  of  10a.  per  share  out  of  the  capital  stock  of  the  Company ; 
and  while  they  appeal  to  the  fact  of  their  having  within  the  first  six 
months  since  the  dissolution  of  the  Company,  distributed  to  the 
shareholders  what  may  be  estimated  as  a  moiety  of  the  net  amount 
to  be  eventually  realised,  as  the  best  evidence  of  their  anxiety  to 
throw  no  obstacle  in  the  way  of  a  speedy  termination  of  their 
trust,  they  feel  it  a  duty  which  they  owe  to  themselves  (particularly 
with  reference  to  the  proceedings  above  noticed)  to  require  such  an 
indemnity  from  the  shareholders  as  is  contemplated  by  the  deed  of 
settlement,  and  as  will  suggest  itself  to  the  unbiassed  judgment  of 
all  parties  concerned. 

''For   the  information  of  the  shareholders  a  copy  is  hereto 
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annexed  of  the  document,  to  which  the  directors  have  been  advised        Lton 
to  require  the  signature  of  each  individual  shareholder  on  receipt      haynes. 
of  the  present  instalment. 

"  William  Haynes,  Chairman." 

A  printed  paper,  purporting  to  be  the  draft  or  copy  of  a  deed  of  [  527  ] 
indemnity,  was  annexed  to  the  last-mentioned  statement  or  report 
at  the  time  when  the  same  was  so  sent  and  given  to  the  plaintiff 
and  other  the  shareholders,  and  was  therewith  in  fact  sent  to  the 
plaintiff  and  other  the  shareholders.  [This  document  is  set  out  at 
length  in  the  special  verdict,  but  as  the  form  of  the  indemnity  was 
not  material  to  the  decision,  it  is  omitted.] 

The  defendants,  so  being  such  directors  as  aforesaid,  at  the  time       [  531  ] 
of  80  sending  and  giving  to  the  plaintiff  and  *other  the  shareholders,       [  *532  ] 
such  statement  or  report  and  such  printed  paper  annexed  thereto 
as  aforesaid,  did  also  annex  to  the  said  statement  or  report  a 
certain  notice  which  was  and  is  to  the  purport  following,  that  is 
to  say: 

"  Northern  and  Central  Bank  of  England, 
"  Third  Instalment,  10s.  per  share. 

"  Manchester,  27th  February,  1840. 

*'  Notice  is  hereby  given  that  a  third  instalment,  being  at  the  rate 
of  10s.  per  share  out  of  the  capital  stock  of  the  above  Company,  is 
now  payable  to  the  proprietors  thereof  at  the  Alliance  Bank,  at  &c.| 
in  pursuance  of  the  resolutions  passed  at  the  extraordinary  general 
meeting  held  on  Thursday,  the  29th  of  August,  1839,  for  dissolving 
the  Company  and  dividing  the  assets. 

'^  The  scrip  certificate  must  be  produced,  and  the  payment  of  the 
instalment  will  be  noted  thereon.  In  consequence  of  the  necessity 
which  exists  for  requiring  the  signature  of  each  proprietor  to  the 
deed  of  indemnity  previous  to  receiving  the  instalment,  the  directors 
are  obliged  in  the  present  instance  to  omit  the  order  which  has 
hitherto  been  annexed  for  the  convenience  of  distant  shareholders, 
but  it  is  intended  to  transmit  the  deed  together  with  the  instalment 
to  the  several  towns  where  any  number  of  shareholders  reside,  and 
of  which  due  notice  will  be  given. 

"  By  order  of  the  Board  of  Directors." 

The  affairs  of  the  Company  before  and  at  the  time  of  the  said 
dissolution  thereof  were  and  thence  continually  had  been  greatly 
involved  and  embarrassed,  and  the  Company,  and  the  defendants 
as  such  directors  as  aforesaid,  for  and  on  behalf  of  the  Company, 
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lton  Company ;  and  that  at  a  general  meeting  of  the  shareholders,  at 
Hatnes.  ^^6  time  of  the  dissolution,  it  was  agreed  by  and  amongst  the  share- 
holders that  the  assets  of  the  said  Bank  or  Company  should  be 
realised  with  all  convenient  speed,  and  that  such  portion  of  them 
as  might  not  be  required  to  meet  the  engagements  of  the  said  Bank 
or  Company  should  be  divided  amongst  the  said  shareholders 
ratably  and  in  proportion  to  the  shares  respectively  held  by  them 
in  such  dividends  as  the  directors  might  from  time  to  time  deem 
fit,  a  dividend  to  be  declared  at  least  once  in  every  6ix  months. 
The  declaration  then  proceeded  to  allege  that  thereupon  and  in 
consideration  that  the  defendants  were  allowed  and  permitted  to 
realise,  and  were  then  entrusted  with,  the  assets  of  the  Company 
[  *536  ]  by  the  other  shareholders,  for  *reward  to  them  the  defendants  in 
that  behalf,  they  the  defendants  promised  the  several  shareholders 
to  realise  the  said  assets  with  all  convenient  speed,  and  to  divide 
such  portion  of  them  as  might  not  be  required  to  meet  the  engage- 
ments of  the  Company,  amongst  the  shareholders  ratably  and  in 
proportion  to  the  shares  respectively  held  by  them  in  such  dividends, 
as  they  the  defendants  might  from  time  to  time  deem  fit,  a  dividend 
to  be  declared  at  least  once  in  every  six  months.  The  declaration 
then  proceeded  to  aver  that  although  the  defendants  were  allowed 
to  realise,  and  were  entrusted  with,  the  assets  of  the  Company,  and 
although  they  did  realise  a  large  sum  of  money,  of  which  a  large 
portion  was  not  required  or  necessary  to  meet  the  engagements  of 
the  said  Bank  or  Company,  and  which  portion  was  sufficient  when 
divided  amongst  the  shareholders  to  allow  to  each  shareholder  a  divi- 
dend of  10«.  for  each  share,  and  although  the  defendants  did  deem  fit 
that  such  dividend  of  10a.  for  each  share  should  be  paid  to  each  share- 
holder, and  although  they  were  requested  by  the  plaintiff  to  pay  him 
the  dividend  on  the  shares  so  held  by  him,  yet  that  the  defendants 
would  not  declare  or  pay  to  the  plaintiff  the  said  dividend  or  any 
part  thereof.  The  declaration  then  proceeded  to  assign  a  second 
breach  of  the  defendant's  promise  by  alleging  that  although  the 
defendants  were  so  allowed  to  realise,  and  were  entrusted  with,  the 
assets  of  the  Company,  and  although  they  did,  after  the  expiration 
of  the  two  first  six  months  from  the  agreement  and  promise,  realise 
a  large  amount,  of  which  a  large  portion  was  not  required  or 
necessary  to  meet  the  engagements  of  the  said  Bank,  and  which  was 
sufficient  when  divided  among  the  shareholders  to  allow  to  each 
shareholder  a  dividend  of  lOs.  for  each  share,  and  although  the 
defendants  in  part  performance  of  their  promise  did  within  the  two 
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first  six  months  after  the  said  meeting  and  promise  deem  fit  *to        Lton 
declare,  and  did  declare  two  dividends  according  to  their  promise,      HAnria. 
yet  they  did  not  within  the  third  space  of  six  months  or  at  any  other      [  *537  ] 
time  afterwards,  although  the  time  had  long  elapsed  before  the 
commencement  of  the  suit,  deem  fit  to  declare,  or  declare  any 
dividend  in  respect  of  the  said  shares  whereby  the  plaintiff  had  lost 
the  dividend  of  lOs.  for  every  share  so  held  by  him  as  aforesaid. 
The  declaration  also  contained  counts  for  money  had  and  received, 
and  on  an  account  stated. 

The  defendants  pleaded — first,  to  the  whole  declaration  non 
assumpserunt ;  secondly,  to  the  first  count,  that  the  plaintiff  was 
not  the  lawful  owner  of  shares,  as  alleged ;  thirdly,  also  to  the 
first  count,  that  the  Bank  or  Company  and  the  business  or  trade 
thereof,  had  not  been  nor  was  duly  dissolved,  nor  had  the  said 
Bank  or  Company,  and  the  business  or  trade  thereof,  ceased  or 
determined,  nor  did  the  same  cease  and  determine,  modo  et  formd ; 
fourthly,  also,  to  the  first  count,  that  it  was  not  agreed  by  and 
amongst  the  shareholders,  modo  et  forma,  &c. ;  fifthly,  also  to  the 
first  count,  that  the  defendants  were  not  allowed  to  realise,  nor 
were  they  intrusted  with,  the  assets  of  the  Company,  modo  et  formd, 
&c.;  sixthly,  to  the  first  breach  of  the  first  count,  that  the 
defendants  did  not  realise  the  amount  in  that  count  mentioned ; 
seventhly,  also  to  the  first  breach  of  the  first  count,  that  the 
portion  of  the  amount  so  realised,  as  in  that  count  mentioned,  was 
required  and  necessary  to  meet  the  said  engagements  of  the  said 
Bank  or  Company,  and  that  there  never  was  any  portion  of  the 
said  amount,  not  being  so  required  or  necessary,  which  was 
sufficient  when  divided,  as  in  the  first  count  mentioned,  to  allow 
each  shareholder  such  dividend  as  in  the  first  count  mentioned; 
eighthly,  also,  to  the  first  breach  of  the  first  count,  that  the  defen- 
dants did  not  deem  fit  that  such  dividend  should  be  paid  and 
divided  amongst  the  shareholders,  m4)do  et  formd ;  ninthly,  also, 
to  the  same  ^first  breach,  that  the  defendants  had  no  notice  of  the  [  *538  ] 
several  premises,  modo  et  fo^-mA ;  tenthly,  also  to  the  same  first 
breach,  that  the  defendants  did  declare  and  pay  to  the  said  plaintiff 
the  said  dividend;  eleventhly,  to  the  second  breach  in  the  first 
count,  that  the  defendants  did  not  realise  the  amount  in  the 
breach  mentioned,  modo  et  formd ;  twelfthly,  also  to  the  second 
breach,  a  plea  like  that  secondly  pleaded  to  the  first  breach ; 
thirteenthly,  also  to  the  second  breach,  that  the  defendants  had  no 
notice,  modo  et  formd ;  fourteenthly,  also  to  the  second  breach, 
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Ltok  that  the  defendants  did  within  the  said  third  space  of  six  months, 
Hatnes.  deem  fit  to  declare,  and  did  declare,  a  dividend  of  lO^.  in  respect  of 
the  shares  in  the  Bank ;  fifteenthly,  to  the  last  two  counts  of  the 
declaration,  payment  in  full  satisfaction  and  discharge,  &c. 

The  plaintiff  by  his  replication  traversed  the  allegation  in  the 
last  plea,  upon  which  issue  was  joined,  and  joined  issue  on  all  the 
other  pleas. 

Upon  the  trial  a  special  verdict  was  found  by  the  jury ;  and  we 
have  been  called  upon  to  decide  how  the  finding  upon  the  several 
issues  is  to  be  entered. 

Upon  the  argument  it  was  contended  on  the  part  of  the  plaintiff 
that,  upon  the  facts  found  by  the  special  verdict,  he  was  entitled  to 
have  the  verdict  on  all  the  issues  entered  for  him.  On  the  part  of 
the  defendant  it  was  admitted  that  the  plaintiff  was  entitled  to  have 
the  verdict  entered  for  him  on  the  second  and  sixth,  tenth  and 
eleventh  and  fifteenth  issues ;  but  it  was  contended  that  the  rest, 
either  in  part  or  altogether,  ought  to  be  entered  for  the  defendants. 
In  order  to  determine  this  case,  therefore,  it  will  be  necessary  to 
consider  the  several  disputed  issues  in  connection  with  the  facts 
applicable  to  each  as  found  by  the  special  verdict ;  but  as  the 
decision  upon  the  first  issue  must  depend  upon  the  result  of  the 
[  *539  ]  argument  upon  some  of  the  other  issues,  it  *will  render  the  explana- 
of  our  judgment  more  distinct  if  we  postpone  the  consideration  of 
the  first  issue  at  present. 

Under  this  arrangement  the  third  issue  will  be  the  first  in  order 
for  discussion,  and  that  is,  whether  the  Bank  or  Company  had  been 
duly  dissolved,  and  the  business  or  trade  thereof  had  altogether 
ceased  and  determined.  Upon  reference  to  the  special  verdict,  it 
appears  that  the  Company  had,  for  some  years  prior  to  and  up  to 
and  upon  the  29th  of  August,  1839,  carried  on  the  trade  and 
business  of  bankers  under  the  provisions  of  the  7  Geo.  lY.  c.  46, 
upon  the  terms  and  conditions  contained  in  two  deeds  of  settle- 
ment, dated  respectively  the  1st  of  July,  1834,  and  30th  of  August, 
1836,  and  after  setting  out  those  provisions  of  the  first  deed  of 
settlement,  wherein  are  contained  the  circumstances  under  which, 
and  the  manner  in  which,  the  Bank  and  Company  might  be 
dissolved  at  an  extraordinary  general  meeting  of  the  shareholders 
called  for  that  purpose  by  the  Manchester  board  of  directors,  the 
special  verdict  proceeds  to  state  in  detail  the  calling  of  an  extra- 
ordinary general  meeting  by  the  Manchester  directors,  pursuant  to 
these  provisions  of  the  deed  of  settlement;   the  meeting  of  the 
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shareholders  on  the  29th  of  August,  in  pursuance  of  such  call;  Ltok 
circumstances  which,  according  to  the  provisions  of  the  deed,  haynes. 
authorised  the  shareholders  present  at  the  meeting  to  dissolve  the 
Company  ;  and  the  adoption  at  that  meeting  of  those  steps  which 
were  prescribed  by  the  deed  of  settlement,  as  the  means  of  efifecting 
the  dissolution ;  and  afterwards,  in  terms,  finds  that  it  was  ^t  that 
meeting  resolved  by  the  several  persons  present — first,  that  in  con- 
formity with  the  said  requisition  of  the  said  John  Hazledine,  the 
said  Company  was  thereby  dissolved ;  secondly,  that  the  winding 
up  of  the  affairs  of  the  Company  should  be  intrusted  to  the  then 
present  board  of  directors,  with  power  to  them  to  employ  and  *pay  [  *640  ] 
for  such  assistance  as  might  be  necessary  for  that  purpose,  and 
that  any  three  of  them  should  be  empowered  to  act  'as  a  quorum ; 
thirdly,  that  the  assets  of  the  Company  should  be  realised  with  all 
convenient  speed,  and  that  such  portion  of  them  as  might  not  be 
required  to  meet  the  engagements  of  the  Company,  should  be 
divided  amongst  the  shareholders,  ratably  and  in  proportion  to  the 
shares  respectively  held  by  them,  in  such  dividends  as  the  directors 
might,  from  time  to  time,  deem  fit ;  a  dividend  to  be  declared  at 
least  once  in  every  six  months :  fourthly,  that  a  copy  of  the  said 
proceedings  and  resolutions  at  the  said  extraordinary  general 
meeting  should  be  transmitted  to  each  shareholder,  and  that 
thenceforth  no  transfer  of  shares  to  parties  not  already  share- 
holders should  be  permitted.  The  special  verdict  then  proceeds  to 
state,  that  no  number  whatever  of  proprietors  personally  present  at 
the  said  meeting,  was  desirous  of  continuing  and  carrying  on  the 
said  concern,  or  did  in  writing  undertake  so  to  do ;  that  a  copy  of 
the  said  proceedings  and  resolutions,  as  well  of  the  general  half- 
yearly  meeting  as  of  the  extraordinary  general  meeting,  was,  in  due 
manner,  transmitted  to  the  plaintiff  and  other  the  shareholders  of 
the  Company,  and  that  the  said  trade  or  business  so  theretofore 
carried  on  as  aforesaid  by  the  said  Company,  on  and  from  the  said 
29th  of  August,  1889,  was  and  thence  hitherto  had  been  wholly 
discontinued,  save  and  except  so  far  as  was  absolutely  necessary 
for  the  winding  up  of  the  affairs  of  the  said  Company ;  and  that 
the  defendants,  so  being  such  directors  as  aforesaid,  thereupon,  in 
pursuance  and  by  virtue  of  the  said  resolutions  at  the  extraordinary 
general  meeting  as  aforesaid,  did  proceed  to  the  winding  up  of  the 
aflEBors  of  the  said  Company.  . 

Upon  the  argument  it  was  contended  on  the  part  of  the  defen- 
dantSy  that  although  by  the  resolutions  passed  at  the  extraordinary 
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Lyon  general  meeting,  it  was  resolved  *that  the  Company  should  be 
HATKK8.  dissolved,  yet  as  the  winding  up  of  the  affairs  of  the  Company  had 
[  •B*!  ]  been  intrusted  to  the  defendants  as  the  directors  of  the  Company, 
and  as  for  that  purpose  it  would  be  necessary,  partially  at  least,  to 
continue  the  business,  and  as  the  jury  had  qualified  their  finding 
that  the  trade  and  business  of  the  Company  had  been  discontinued, 
the  allegation  in  the  declaration  that  the  business  and  trade  of  the 
Company  had  altogether  ceased  and  determined  was  not  made  out, 
and  therefore  that  the  third  issue  ought  to  be  found  for  the 
defendants. 

But  we  are  of  opinion  that  the  Company  was  duly  dissolved 
according  to  the  provisions  of  the  deed  of  settlement,  and  that  it 
had  altogether  ceased  and  determined  according  to  the  meaning  of 
the  allegation  in  the  declaration  ;  for  we  think  that  averment  must 
be  taken  to  mean  that  the  plaintiffs  and  defendants,  and  the  other 
shareholders,  had  ceased  to  carry  on  the  business  as  partners.  The 
object  of  that  averment  was  obviously  to  clear  the  way  for  the 
statement  of  the  agreement  and  promise  that  follow,  which  could 
have  afforded  the  plaintiff  no  ground  for  an  action  at  law  if  the 
partnership  had  continued.  Now  although  for  the  purpose  of 
making  good  their  engagements  with  third  persons,  the  partner- 
ship in  this,  as  in  all  other  cases,  must  subsist,  notwithstanding  a 
formal  dissolution,  yet  it  subsists  for  no  other  purpose  (i) ;  and  the 
object  of  the  resolution  was,  to  place  in  the  hands  of  a  few  the 
powers  necessary  for  realising  the  assets,  and  discharging  the 
engagements,  of  the  former  partnership,  which  otherwise  the 
shareholders,  as  tenants  in  common  of  the  partnership  securities, 
must  have  exercised  for  themselves.  Whether  such  powers  were 
legally  conferred  by  that  resolution,  forms  no  part  of  the  inquiry 
on  the  issue  now  under  consideration.  We  therefore  are  of  opinion 
that  the  third  issue  must  be  found  for  the  plaintiff. 
[  542  ]  The  fourth  issue  is,  whether,  at  the  time  of  the  dissolution,  it 

was  agreed  by  and  amongst  the  shareholders  and  members  of  the 
Company,  that  the  assets  should  be  realised  and  divided  as  alleged 
in  the  declaration,  and  upon  this  issue  two  points  have  been  raised 
by  the  defendants.  First,  it  is  said  that  the  facts  stated  in  the 
,  special  verdict  do  not  show,  that  any  such  agreement  was  made  by 
and  between  the  shareholders  present  at  the  time  of  dissolution ; 
and,  secondly,  that  the  declacation  must  be  taken  to  aver  that  it  was 
agreed  at  that  time  by  and  amongst  all  the  shareholders ;  whereas 
(1)  See  Partnership  Act,  1890  (53  &  54  Vict  o.  39),  s.  38.— A.  C. 


VOL.  LXiii.]     1843.     C.  P.     5  MAN.  &  G.  542—548.  889 

by  the  finding  of  the  jury  it  nowhere  appears  that  all  the  share-  Lton 
holders  were  present,  or  that  those  who  were  present  had  authority  BxTsm. 
to  bind  the  absentees;  but  on  the  contrary  it  is  expressly  found  that 
neither  the  plaintiff  nor  the  defendant  Haigh,  who  were  both 
shareholders,  were  present  on  that  oocasion,  and  there  is  no 
allegation  that  they  had  authorised  any  one  to  make  any  such 
agreement  for  them.  On  the  part  of  the  plaintiff  it  was  answered 
that  the  subsequent  conduct  of  the  plaintiff  and  the  defendant 
Haigh,  as  found  by  the  jury,  would  be  sufficient  to  show  either  a 
previous  authority  given,  or,  what  would  amount  to  the  same  thing, 
an  adoption  by  them  of  the  agreement  afterwards,  without  entering 
into  the  question  whether  the  facts  stated  in  the  special  verdict 
would  be  sufficient  to  warrant  the  conclusion  contended  for. 

It  is  enough  to  say  that  the  conclusion  is  not  a  conclusion  at  law, 
but  a  conclusion  of  fact,  which  the  jury  have  not  drawn,  and  which 
the  Court  cannot  draw  for  them.  The  partnership  having  been 
dissolved,  the  members  present  could  have  no  legal  authority  to 
bind  the  absent  shareholders  unless  it  had  been  expressly  given. 
In  the  absence  therefore  of  any  finding  of  such  authority,  we  can 
only  consider  an  agreement  made  at  that  meeting  as  an  agreement 
by  and  amongst  the  parties  *pre8ent.  The  next  question  then  will  [  ***8  ] 
be.  Does  the  averment  in  the  declaration  assert  that  the  agreement 
was  between  all  the  shareholders?  and  we  think  it  must  be  so 
read.  It  is  first  alleged  that  the  plaintiff  was  a  shareholder,  then 
that  the  defendants  (of  course  including  Haigh)  were  at  the  time  of 
the  dissolution  shareholders  and  directors;  it  then  states  that  a 
general  meeting  of  the  several  persons,  shareholders  in  the  said  ^ 
capital  of  the  said  Bank  or  Company,  and  members  thereof,  at  the 
time  of  the  dissolution,  was  held  and  took  place ;  and  at  the  said 
meeting  it  was  agreed  by  and  amongst  the  said  shareholders  and 
members  as  stated  in  the  resolutions  already  referred  to.  Looking 
therefore  to  the  language  of  the  averment,  and  to  the  purpose  for 
which  it  is  avowedly  introduced,  namely,  as  the  basis  and  con- 
sideration of  the  promise  upon  which  this  action  is  brought,  we 
cannot  understand  it  in  any  other  sense  than  as  an  averment  of  an 
agreement  between  all  the  shareholders,  including  especially  the 
plaintiff  and  all  the  defendants;  and  being  so  understood,  it  is 
expressly  negatived  by  the  finding  of  the  jury,  that  neither  the 
plaintiff  nor  the  defendant  Haigh  were  present  at  the  meeting. 

But  we  also  think  that  if  the  special  verdict  had  expressly  found 
that  the  plaintiff  and  all  the  defendants  were  present  at  the  meeting, 
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Lyon        general  meeting,  it  was  resolved  *that  the  Company  should  be 
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HATKB8.  dissolved,  yet  as  the  winding  up  of  the  affairs  of  the  Company  had 
[  •B*!  ]  been  intrusted  to  the  defendants  as  the  directors  of  the  Company, 
and  as  for  that  purpose  it  would  be  necessary,  partially  at  least,  to 
continue  the  business,  and  as  the  jury  had  qualified  their  finding 
that  the  trade  and  business  of  the  Company  had  been  discontinued, 
the  allegation  in  the  declaration  that  the  business  and  trade  of  the 
Company  had  altogether  ceased  and  determined  was  not  made  out, 
and  therefore  that  the  third  issue  ought  to  be  found  for  the 
defendants. 

But  we  are  of  opinion  that  the  Company  was  duly  dissolved 
according  to  the  provisions  of  the  deed  of  settlement,  and  that  it 
had  altogether  ceased  and  determined  according  to  the  meaning  of 
the  allegation  in  the  declaration  ;  for  we  think  that  averment  must 
be  taken  to  mean  that  the  plaintiffs  and  defendants,  and  the  other 
shareholders,  had  ceased  to  carry  on  the  business  as  partners.  The 
object  of  that  averment  was  obviously  to  clear  the  way  for  the 
statement  of  the  agi'eement  and  promise  that  follow,  which  could 
have  afforded  the  plaintiff  no  ground  for  an  action  at  law  if  the 
partnership  had  continued.  Now  although  for  the  purpose  of 
making  good  their  engagements  with  third  persons,  the  partner- 
ship in  this,  as  in  all  other  cases,  must  subsist,  notwithstanding  a 
formal  dissolution,  yet  it  subsists  for  no  other  purpose  (i) ;  and  the 
object  of  the  resolution  was,  to  place  in  the  hands  of  a  few  the 
powers  necessary  for  realising  the  assets,  and  discharging  the 
engagements,  of  the  former  partnership,  which  otherwise  the 
shareholders,  as  tenants  in  common  of  the  partnership  securities, 
must  have  exercised  for  themselves.  Whether  such  powers  were 
legally  conferred  by  that  resolution,  forms  no  part  of  the  inquiry 
on  the  issue  now  under  consideration.  We  therefore  are  of  opinion 
that  the  third  issue  must  be  found  for  the  plaintiff. 
[  6^2  ]  The  fourth  issue  is,  whether,  at  the  time  of  the  dissolution,  it 

was  agreed  by  and  amongst  the  shareholders  and  members  of  the 
Company,  that  the  assets  should  be  realised  and  divided  as  alleged 
in  the  declaration,  and  upon  this  issue  two  points  have  been  raised 
by  the  defendants.  First,  it  is  said  that  the  facts  stated  in  the 
.  special  verdict  do  not  show,  that  any  such  agreement  was  made  by 
and  between  the  shareholders  present  at  the  time  of  dissolution ; 
and,  secondly,  that  the  declaiation  must  be  taken  to  aver  that  it  was 
agreed  at  that  time  by  and  amongst  all  the  shareholders ;  whereas 
(1)  See  Partnerehip  Act,  1890  (53  &  54  Vict.  c.  39),  s.  38.-.A.  C. 
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by  the  finding  of  the  jury  it  nowhere  appears  that  all  the  share-  Lyon 
holders  were  present,  or  that  those  who  were  present  had  authority  HAnrss. 
to  bind  the  absentees;  but  on  the  contrary  it  is  expressly  found  that 
neither  the  plaintiff  nor  the  defendant  Haigh,  who  were  both 
shareholders,  were  present  on  that  oocasion,  and  there  is  no 
allegation  that  they  had  authorised  any  one  to  make  any  such 
agreement  for  them.  On  the  part  of  the  plaintiff  it  was  answered 
that  the  subsequent  conduct  of  the  plaintiff  and  the  defendant 
Haigh,  as  found  by  the  jury,  would  be  sufficient  to  show  either  a 
previous  authority  given,  or,  what  would  amount  to  the  same  thing, 
an  adoption  by  them  of  the  agreement  afterwards,  without  entering 
into  the  question  whether  the  facts  stated  in  the  special  verdict 
would  be  sufficient  to  warrant  the  conclusion  contended  for. 

It  is  enough  to  say  that  the  conclusion  is  not  a  conclusion  at  law, 
but  a  conclusion  of  fact,  which  the  jury  have  not  drawn,  and  which 
the  Court  cannot  draw  for  them.  The  partnership  having  been 
dissolved,  the  members  present  could  have  no  legal  authority  to 
bind  the  absent  shareholders  unless  it  had  been  expressly  given. 
In  the  absence  therefore  of  any  finding  of  such  authority,  we  can 
only  consider  an  agreement  made  at  that  meeting  as  an  agreement 
by  and  amongst  the  parties  *pre8ent.  The  next  question  then  will  [  *^^^  ] 
be,  Does  the  averment  in  the  declaration  assert  that  the  agreement 
w^as  between  all  the  shareholders?  and  we  think  it  must  be  so 
read.  It  is  first  alleged  that  the  plaintiff  was  a  shareholder,  then 
that  the  defendants  (of  course  including  Haigh)  were  at  the  time  of 
the  dissolution  shareholders  and  directors;  it  then  states  that  a 
general  meeting  of  the  several  persons,  shareholders  in  the  said  ^ 
capital  of  the  said  Bank  or  Company,  and  members  thereof,  at  the 
time  of  the  dissolution,  was  held  and  took  place ;  and  at  the  said 
meeting  it  was  agreed  by  and  amongst  the  said  shareholders  and 
members  as  stated  in  the  resolutions  already  referred  to.  Looking 
therefore  to  the  language  of  the  averment,  and  to  the  purpose  for 
which  it  is  avowedly  introduced,  namely,  as  the  basis  and  con- 
sideration of  the  promise  upon  which  this  action  is  brought,  we 
cannot  understand  it  in  any  other  sense  than  as  an  averment  of  an 
agreement  between  all  the  shareholders,  including  especially  the 
plaintiff  and  all  the  defendants;  and  being  so  understood,  it  is 
expressly  negatived  by  the  finding  of  the  jury,  that  neither  the 
plaintiff  nor  the  defendant  Haigh  were  present  at  the  meeting. 

But  we  also  think  that  if  the  special  verdict  had  expressly  found 
that  the  plaintiff  and  all  the  defendants  were  present  at  the  meeting, 
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lton  the  facts  stated  would  not  show  that  any  contract  had  been  entered 
Qatneb.  into  between  them  at  that  meeting.  It  is  true  that  the  declaration 
only  avers  that  it  was  agreed ;  and  that  in  some  sense  at  least  it  is 
clear  that  the  parties  present  did  agree  to  the  terms  of  the  resolu- 
tion. But  we  think  that  the  declaration  must  be  read  as  averring 
a  contract  between  the  parties  ;  because  in  no  other  way  would  it 
form  any  consideration  for  the  promise  upon  which  the  action  is 
brought ;  and  reading  the  averment  in  this  sense,  we  think  it  is 

[  *544  ]  not  made  out  by  the  facts  stated.  But  as  *this  branch  of  the 
question  will  be  more  fully  considered  when  we  give  our  opinion 
on  the  first  issue,  it  is  enough  for  the  present  to  declare  our  opinion 
that  upon  the  grounds  already  stated,  the  verdict  on  the  fourth 
issue  should  be  entered  for  the  defendants. 

The  fifth  issue  we  think  must  also  be  found  for  the  defendants ; 
for  though  it  is  found  by  the  special  verdict  that  in  pursuance  of 
the  resolutions  at  the  extraordinary  general  meeting,  the  defendants 
proceeded  to  wind  up  the  affairs  of  the  Company,  and  were,  by  the 
other  shareholders  and  members  of  the  Company,  permitted  to 
proceed  in  realising  the  assets  of  the  Company  with  all  convenient 
speed,  and  although,  as  admitted  at  the  Bar,  the  finding  upon  the 
sixth  issue  must,  upon  this  verdict,  be  entered  for  the  plaintiff,  yet 
as  the  averment  traversed  by  the  fifth  plea  alleges  that  the  defen- 
dants were  permitted  to  realise  the  assets  for  reward  to  them  the 
defendants  in  that  behalf,  and  as  there  is  nothing  in  the  special 
verdict  to  support  the  material  allegation  of  the  reward,  which 
suggests  a  consideration  for  the  promise  that  follows,  we  are  of 
opinion  that  this  averment  in  the  declaration  is  not  proved,  and 
that  the  finding  upon  the  fifth  as  well  as  upon  the  sixth  issue  must 
be  entered  for  the  defendants. 

Having  thus  disposed  of  all  the  issues  that  form  the  basis  and 
consideration  for  the  promise  upon  which  the  action  is  founded,  we 
will  now  proceed  to  examine  the  issue  raised  by  the  first  plea  upon 
the  promise  itself.  And  first  it  must  be  observed  that  the  special 
verdict  finds  no  express  promise  by  the  defendants,  otherwise  than 
as  it  may  be  contained  in  the  resolutions  passed  at  the  extra- 
ordinary general  meeting ;  and  as  we  have  already  decided  that 
those  resolutions,  per  se,  contained  no  binding  contract  between  the 
plaintiff  and  the  defendants,  because  the  plaintiff  and  one  of  the 
defendants  were  absent  at  the  time  they  were  passed,  and  because 

[  *545  ]  *  there  is  no  finding  of  the  fact  that  they  or  either  of  them  had,  by 
previous  authority  or  subsequent  adoption,  made  themselves  parties 
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to  any  agreement  then  made  by  the  shareholders  present,  it  might  Lton  - 
be  enough  to  say  that  as  a  necessary  consequence  the  first  issue,  so  hatnss. 
far  as  it  applies  to  the  first  count,  must  also  be  found  for  the 
defendants.  But  we  also  intimated  our  opinion  that  (for  reasons 
more  obviously  connected  with  the  first  issue)  the  resolutions  relied 
on  contained  no  contract  upon  which  any  right  of  action  at  law 
could  be  founded  even  as  between  the  defendants  and  the  other 
shareholders  present  at  the  meeting.  We  will  state  our  reasons 
for  so  thinking. 

In  deciding  this  point  it  is  necessary  to  consider  the  position  of 
the  parties  at  the  time  of  the  meeting, — the  purpose  of  that  meet- 
ing,— and  the  object  to  be  effected  by  the  resolutions.  The  object 
of  the  meeting  was,  to  put  an  end  to  the  partnership;  and  the 
Company  was  accordingly  dissolved ;  the  authority  of  the  directors 
to  bind  the  other  shareholders  was  thereby  put  an  end  to,  and  it 
became  necessary,  therefore,  to  make  arrangements  for  realising 
the  assets,  and  discharging  the  liabilities  of  the  Company,  and 
dividing  the  surplus.  Without  such  an  arrangement,  any  one  of 
the  shareholders  might  receive  payment  of  the  debts  due  to  the 
Company,  and  each  shareholder  would  have  to  concur  in  the 
indorsing  and  disposing  of  the  securities  of  the  Company,  and  in 
settling  the  engagements  into  which  they  had  entered  during  their 
partnership.  The  course  adopted  was  the  most  prudent  and 
natural, — to  place  the  management  and  winding  up  of  the 
concerns  of  the  Company  in  the  hands  of  a  few  members,  best 
able  to  understand,  and  wind  up,  its  concerns.  By  so  doing  the 
shareholders  gave  up  no  advantage,  and  conferred  no  benefit  upon 
the  defendants.  And  there  is  nothing  stated  on  the  face  of  this 
special  verdict  to  show  that  in  undertaking  *this  onerous  duty,  the  [  *546  ] 
defendants  intended  to  bind  themselves  by  any  contract,  to  declare 
and  pay  out  of  the  assets  realised,  the  dividends  according  to  the 
terms  of  the  resolutions.  They  undertook  a  burdensome  trust ; 
and  having  undertaken  the  trust  it  would  be  their  duty,  after 
collecting  the  assets  and  paying  off  the  debts  and  liabilities  of 
the  Company,  to  divide  the  surplus  ratably  amongst  the  share- 
holders. But  it  was  a  duty  unconnected  with  any  profit,  and  in 
discharge  of  which  the  defendants  were,  by  the  very  terms  of  the 
resolution,  to  exercise  their  discretion.  In  the  case  of  Owston 
V.  Ogle{i),  relied  upon  by  the  plaintiff's  counsel,  there  was  an 
express  and  several  agreement  in  writing  by  the  defendant  with  each 
(1)  12  £.  B.  426  (13  East,  538). 
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Ltok  part-owner,  to  make  oat  an  account  and  divide  the  net  profits  upon 
Hatn£b.  the  ship's  return.  Each  part-owner  therefore  was,  by  the  express 
agreement  of  the  defendant,  entitled  to  an  account  whatever  might 
be  the  result  of  the  voyage.  In  this  case  the  dividends  were  to 
depend  upon  the  judgment  of  the  defendants,  who  have  nowhere 
stipulated  with  the  several  shareholders  to  render  them  an  account, 
so  as  to  subject  themselves  to  an  action  at  law  at  the  suit  of  each 
for  not  accounting  or  declaring  a  dividend  according  to  the  terms 
of  the  resolution. 

Upon  a  view  of  the  facts  found  upon  this  verdict,  we  consider  the 
defendants  as  bare  trustees  for  the  shareholders,  liable  to  account 
to  them  in  equity  for  the  execution  of  their  trust,  but  not  as  binding 
themselves  by  any  such  contract  as  that  stated  in  the  first  count  of 
the  declaration. 

The  first  plea,  however,  also  puts  in  issue  the  promises  stated  in 
the  last  two  counts ;  and  this  makes  it  necessary  to  see  whether 
there  are  any  facts  stated  in  the  special  verdict,  that  make  out  any 
[  *o47  ]  subsequent  contract  *by  the  defendants  with  the  plaintifif  to  pay  him 
any  money  had  and  received  by  them  to  his  use,  or  due  to  him  upon 
any  account  stated.  On  the  part  of  the  plaintiff  it  was  contended 
that  as  it  appeared  by  the  special  verdict  that  the  defendants  had 
in  their  hands  a  sum  of  money  sufficient  to  pay  every  shareholder 
a  dividend  of  10«.  per  share,  and  that  they  had  actually  declared  a 
dividend  to  that  amount,  the  plaintiff  became  entitled  to  the  dividend 
on  his  shares  to  the  amount  of  50!.,  and  that  the  law  would  imply  a 
promise  on  the  part  of  the  defendants  to  pay  him  that  sum,  which 
they  had,  on  their  own  admission,  in  their  hands,  for  his  use  ;  and 
the  case  of  Brottn  v.  Bullen  (i)  was  relied  on  as  an  authority.  That 
was  the  case  of  a  creditor  suing  the  assignees  under  a  commission 
of  bankrupt,  for  the  amount  of  a  dividend  declared  by  the  commis- 
sioners. In  that  case  therefore  the  assignees  had  no  discretion  to 
exercise  ;  but  after  the  declaration  of  the  dividend  by  the  commis- 
sioners they  held  the  money  under  the  assignment,  simply  for  the 
purpose  of  paying  it  over  to  the  creditors  in  proportion  to  their 
several  debts.  To  bring  this  case  therefore  within  the  principle  of 
that  decision,  the  plaintiff  must  show  that  the  defendants  had 
declared  themselves  possessed  of  the  several  dividends  ready  to 
be  paid  over  unconditionally  to  the  several  shareholders  applying 
for  them.  But  upon  reference  to  the  special  verdict  it  appears  that 
the  very  instrument  by  which  the  dividend  is  declared,  commences 

(1)  1  Doug.  407  a. 
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with  a  statement  of  certain  claims  that  had  been  made  on  the  funds  Lton 
of  the  Company  and  of  threats  of  proceedings  in  equity  which  the  hatnes. 
defendants  (though  they  declare  a  farther  dividend  of  lOs.  per 
share)  urge  as  an  excuse  for  making  such  dividend  payable  only 
to  such  of  the  shareholders  as  should  execute  a  deed  of  indemnity, 
*the  form  of  which  was  annexed.  If  therefore  the  defendants'  legal  [  *6*8  ] 
liability  to  pay  the  plaintiff  his  dividend  is  to  rest  on  a  promise 
implied  from  the  above  declaration  of  it  (and  we  have  already 
decided  that  no  other  has  been  found),  it  would  at  the  most 
amount  to  a  promise  to  pay  the  plaintiff  as  soon  as  he  should 
have  executed  the  required  indemnity.  On  the  part  of  the  plain- 
tiff it  was  urged,  that  the  defendants  had  no  right  to  require  an 
indemnity  to  the  extent  stipulated  for  by  them  as  the  condition  for 
the  payment  of  this  dividend ;  but  the  question  we  are  now  con- 
sidering is,  not  whether  in  the  due  execution  of  their  duty  they 
ought  to  have  declared  and  paid  a  dividend  unincumbered  by  the 
conditions  imposed  (which  might  be  a  fit  subject  of  inquiry  in  a 
court  of  equity),  but  whether  they  had  in  fact  declared  a  dividend 
payable  unconditionally  so  as  to  make  the  amount  of  the  plaintiff's 
proportion  recoverable  at  law  as  money  had  and  received  to  his  use. 

We  think  that  the  instruments  as  set  out  on  the  special  verdict 
show  a  conditional  undertaking  only.  And  as  it  also  appears  that 
the  condition  required  has  not  been  complied  with  by  the  plaintiff, 
we  are  of  opinion  that  he  is  not  entitled  to  recover  on  either  of  the 
last  two  counts,  and  therefore  that  the  first  issue  must  be  found 
entirely  for  the  defendants. 

This  view  of  the  subject  renders  the  finding  upon  the  remaining 
issues  of  little  importance.  It  is  necessary,  however,  to  direct  how 
they  should  be  entered  up  with  a  view  to  the  costs  upon  each  issue. 
The  issues  raised  upon  the  seventh  plea  to  the  first  breach,  and 
upon  the  twelfth  to  the  second  breach,  are,  whether  there  was  in 
the  hands  of  the  defendants  any  portion  of  the  amount  realised  not 
being  required  necessary  to  meet  the  engagements  of  the  Company 
which  was  sufficient,  when  divided  as  in  the  first  count  mentioned, 
to  allow  to  each  shareholder  the  instalment  dividend  of  *10«.  per  [  '549  ] 
share.  Upon  these  issues  the  burthen  of  proof  lies  upon  the  plain- 
tiff, although  very  slight  evidence  would  be  sufficient  to  shift  it  upon 
the  defendants,  who  must  be  taken  to  know  best  the  amount  of  the 
assets,  and  the  liabilities  of  the  Company.  Upon  reference  to  the 
special  verdict,  we  find  it  stated  that  at  the  time  of  the  dissolution 
of  the  Company,  the  affairs  of  the  Company  were,  and  thence 


894  1848.     C.  P.     5  MAN.  &  G.  549—550.  [r.r. 


Lton  continually  had  been,  greatly  involved  and  embarrassed,  and  that 
Hatnss.  ^^6  Company,  and  the  defendants  as  directors  on  behalf  of  the 
Company,  entered  into  divers  covenants  and  agreements,  and  had 
thereby  subjected  themselves  to  liabilities  to  a  much  greater 
amount  in  the  whole  than  the  amount  of  all  the  assets  of  the 
Company  by  them,  the  defendants,  ever  realised.  Upon  this 
finding  we  think  the  seventh  and  twelfth  issues  must  be  entered 
for  the  defendants. 

The  question  on  the  eighth  issue  is,  whether  the  defendants  did 
deem  fit  that  an  instalment  or  dividend  of  10s.  per  share  should  be 
paid  and  divided  amongst  the  shareholders.  The  burthen  of  proving 
this  issue  was  also  on  the  plaintiff.  But  on  referring  to  the  special 
verdict,  we  find,  as  already  noticed,  that  the  defendants,  although 
they  declared  a  dividend  of  10«.  per  share  as  payable  to  such  of  the 
shareholders  as  should  execute  the  indemnity,  expressly  limited  the 
payment  of  it  to  such  of  the  shareholders  as  should  execute  the  pro- 
posed indemnity,  and  we  nowhere  find  any  declaration  that  they 
deemed  fit  that  such  dividend  should  be  paid  in  the  general  and 
unqualified  manner  alleged  by  the  declaration.  The  finding  upon 
this  issue,  therefore,  should  also  be  entered  for  the  defendants. 

The  issue  on  the  fourteenth  plea,  which  is  pleaded  to  the  second 
breach,  is  in  some  respects  like  the  eighth,  and  was  treated  on  the 
argument  as  the  converse  of  that  presented  on  the  eighth,  and  as 
necessarily  depending  upon  the  decision  of  the  eighth ;  but  there 
[  *660  ]  is  this  difference  ^between  them,  viz.,  that  the  allegation  in  the 
declaration  put  in  issue  by  the  fourteenth  plea,  is,  not  that  the 
defendants  did  not  deem  fit  that  the  dividend  should  be  paid,  but 
that  they  did  not  deem  fit  to  declare,  and  did  not  declare  a  dividend, 
though  they  had  assets  sufficient  in  their  hands.  Now,  the  special 
verdict  in  terms  finds  that  the  defendants  did  declare  a  dividend, 
though  they  made  the  payment  of  it  contingent  upon  the  execution 
of  the  indemnity.  We  therefore  think  that  this  issue  should  be 
also  entered  as  found  for  the  defendants. 

The  question  on  the  ninth  and  thirteenth  issues,  is,  whether  the 
defendants  had  notice  of  the  several  facts  of  which  notice  to  them 
is  alleged  in  the  declaration.  Of  those  facts  which  the  special  verdict 
does  not  find  as  alleged,  the  defendants  could  have  had  no  notice, 
and  therefore  as  to  them  the  issue  will  be  entered  for  the  defendants. 
Of  those  which  the  finding  of  the  jury  shows  to  have  existed  to  the 
knowledge  of  the  defendants,  the  defendants  had  notice,  and  as  to 
them  these  issues  will  be  found  for  the  plaintiffs.    It  is  unnecessary 
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that  these  should  be  set  oat  in  detail;  the  parties  will  have  no        Lton 
difficulty,  from  what  we  have  said  on  the  several  other  issues,  to      haynes. 
distribute  this  finding  according  to  their  rights. 

There  only  then  remains  the  fifteenth  issue  taken  on  the  plea  of 
payment,  which,  by  assent  of  both  parties,  is  to  be  entered  as  found 
for  the  plaintiff. 

The  result  of  our  judgment  will  therefore  be,  that  the  second, 
third,  sixth,  tenth,  eleventh,  and  fifteenth  issues  will  be  found  for 
the  plaintiff;  the  first,  fourth,  fifth,  seventh,  eighth,  twelfth,  and 
fourteenth  will  be  found  for  the  defendants;  and  the  ninth  and 
thirteenth  will  be  found  partly  for  the  plaintiff,  partly  for  the 
defendants,  in  the  manner  already  stated,  and  the  judgment  upon 
the  whole  record  will  be  for  the  defendants. 

Judgment  for  the  defendants. 


RAPHAEL  V.  PICKFOED  and  Another  (1).  i»«. 

(5  Man.  &  G.  551—558 ;  S.  C.  6  Scott,  N.  B.  478 ;  12  L.  J.  C.  P.  176 ;  7  Jur.  815 ;  

2  Dowl.  N.  S.  916.)  [  651  J 

In  case  against  a  carrier,  where  the  duty  is  alleged  to  be,  safely  to  carry 
and  deliver,  the  grievance  may  be  stated  to  be  non-delivery  within  a 
reasonable  time. 

And  where  the  declaration  alleged  a  contract  to  carry  for  hire,  and  stated 
the  defendants*  dnty  to  be  to  carry  safely  and  deliver,  and  the  breach 
assigned  was  that  a  reasonable  time  for  the  delivery  had  elapsed,  bnt  that 
the  defendants  had  not  delivered  the  goods :  it  was  held,  that  the  plaintiff 
I  entitled  to  recover  upon  proof  of  non-delivery  within  a  reasonable  time. 


Case.  The  declaration  stated  that  on  the  1st  of  August,  1842, 
the  defendants  were  common  carriers  of  goods  for  hire  from  London 
to  Birmingham,  in  the  county  of  Warwick,  and  the  plaintiff  then 
delivered  to  the  defendants  as  such  carriers,  and  the  defendants 
then  received  from  the  plaintiff,  divers  goods,  to  wit,  20,000  quills, 
20,000  pens,  one  box,  one  case,  and  one  bag  of  the  plaintiff  of  great 
value,  to  wit  of  the  value  of  20Z.,  to  be  carried  for  hire  by  the 
defendants  as  such  common  carriers  from  London  to  Birmingham 
aforesaid,  and  there,  to  wit,  at  Birmingham  aforesaid,  to  be 
delivered  by  the  defendants  for  the  plaintiff  for  reasonable  hire  and 
reward  to  the  defendants  in  that  behalf,  and  it  then  became  the 
defendants'  duty  (2)  safely  and  securely  to  carry  and  convey  and 

(1)  Cited  Taylor  y.  G.  N.  By.  Co.  the  duty  might  not  have  been  omitted, 
(1866)  L.  H.  1  G.P.  385,  388;  35  L.J.  the  Court  being  bound  to  know  and 
C.  P.  210. — ^A.  C.  state  to  the  jury  what  were  the  duties 

(2)  QwEre,  whether  the  statement  of  resulting  from  the  contract  set  out. 
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Raphael  deliver  the  said  goods  as  aforesaid.  Averment,  that  a  reasonable 
PioKFORD.  time  for  the  defendants'  carrying  and  conveying  and  delivering  the 
said  goods  as  aforesaid  elapsed  before  the  commencement  of  the 
suit ;  Breach,  that  the  defendants,  neglecting  their  said  duty  in  that 
behalf,  did  not  safely  or  securely  carry  or  convey  the  said  goods 
from  London  to  Birmingham  aforesaid,  or  at  Birmingham  afore- 
said safely  or  securely  deliver  the  same  for  the  plaintiff,  but  then 
so  negligently  and  improperly  behaved  and  conducted  themselves, 
that,  by  and  through  the  negligence,  carelessness,  and  default  of 
the  defendants  in  the  premises,  the  said  goods,  then  and  before  the 
commencement  of  the  suit,  became  and  were  and  are  wholly  lost  to 
[*552]  the  ^plaintiff;  and,  by  reason  of  the  premises,  the  plaintiff  was 
before  the  commencement  of  the  suit  necessarily  detained  in 
Birmingham  aforesaid,  and  obliged  to  waste  and  consume  his 
time,  to  wit,  eight  days  from  the  day  and  year  aforesaid,  in 
and  about  attempting  to  procure  the  delivery  to  him  of  the  said 
goods ;  and  he  thereby  also  lost  great  profits,  to  wit,  profits  to  the 
amount  of  5Z.,  which  he  would  have  derived  from  the  delivery  of 
the  said  goods,  if  they  had  arrived  in  Birmingham  aforesaid,  to 
divers  persons  to  whom  the  plaintiff  had  sold  the  same,  &c. 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiff  did  not  deliver 
to  the  defendants,  nor  did  the  defendants  receive  from  the  plaintiff, 
the  goods  in  the  declaration  mentioned,  to  be  carried  and  delivered 
for  the  plaintiff  by  the  defendants,  inodo  et  fornid ;  concluding  to 
the  country.     Issue  thereon. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  adjourned  sittings  in 
London,  after  Michaelmas  Term,  the  following  facts  appeared  : 

Li  July,  1842,  the  plaintiff  being  at  Birmingham,  and  having 
there  entered  into  a  contract  for  the  sale,  to  one  Myers,  of  a 
quantity  of  quills  and  pens,  sent  an  order  for  them  to  a  pen- 
manufacturer  in  London.  A  parcel  containing  the  pens  ordered 
was  accordingly  addressed  to  the  plaintiff  at  the  '^  Green  Man," 
Edgbaston  Street,  Birmingham,  and  was  delivered  at  the  office  of 
the  defendants,  who  were  common  carriers,  on  the  8th  of  August, 
1842.  The  parcel  not  arriving  in  due  course,  the  plaintiff  and 
another  person  went  on  the  10th  to  the  defendants'  office  in 
Birmingham,  and  were  told  it  had  not  arrived.  The  plaintiff 
called  a  second  time,  and  received  the  same  answer.  Upon  a 
subsequent  application  to  the  defendants  in  London,  the  plaintiff 
was  told  that  the  parcel  should  be  sent.  It  was  at  length  sent, 
[  *&&s  ]      but  not  until  the  Srd  or  4th  of  September,  which  was  too  late  *for 
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the  performance  of  the  plaintiff 'b  contract  with  Myers.     The  delay     Raphael 
was  caused  by  the  direction  having  been  accidentally  destroyed.  pickford. 

The  defendants'  counsel  applied  for  a  nonsuit,  on  the  ground 
that  the  plaintiff  had  merely  alleged  that  it  was  the  duty  of  the 
defendants  to  deliver  safely,  and  not  to  deliver  within  a  reasonable 
time,  and  that  he  had  assigned  a  breach  in  not  delivering  at  all. 

His  Lordship  declined  to  nonsuit  the  plaintiff^  and  left  it  to  the 
jury  to  say,  whether  the  parcel  had  or  had  not  been  delivered 
according  to  its  direction,  within  a  reasonable  time,  reserving  to 
the  defendants  (should  it  become  necessary)  leave  to  move  to 
enter  a  nonsuit.  The  jury  returned  a  verdict  for  the  plaintiff, 
damages,  40«. 

In  Michaelmas  Term  last,  Bomp<M,  Serjt.  obtained  a  rule  nisi 
for  entering  a  nonsuit. 

Talfaurd,  Serjt.  (with  whom  was  Montague  Chambers) y  in  Hilary 
Term  last  showed  cause : 

It  was  correctly  held  at  the  trial,  that  the  plaintiff  was  not  at 
liberty  to  give  evidence  of  special  damage,  because  the  declaration 
had  not  named  any  party  to  whom  the  quills  were  sold.  But  it 
appeared  that  the  defendants  had  been  guilty  of  a  clear  breach  of 
the  duty  stated  in  the  declaration,  in  not  delivering  the  goods, 
although  repeated  applications  had  been  made  for  them  by  the 
plaintiff  at  the  defendants'  office. 

(Crbsswell,  J. :  The  goods  were  delivered  before  action  brought.) 

The  duty,  as  stated  in  the  declaration,  must  be  taken  to  import  a 
liability  to  forward  the  goods  forthwith,  that  is,  by  the  first  con- 
veyance. It  was  not  necessary,  nor  would  it  have  been  proper,  to 
allege  that  the  duty  was  to  deliver  within  a  reasonable  time. 

(TiNDAL,  Ch.  J.:  Sufficient  time  must  be  allowed  for  the 
conveyance  and  delivery. 

Cresswell,  J. :  If  the  right  of  action  accrued  *it  has  not  been       [  9554  j 
destroyed  by  any  thing  which  has  occurred  since.    If  the  grievance 
charged  in  the  declaration  had  been  confined  to  the  loss  of  the 
parcel,  that  grievance  would  have  been  answered  by  the  delivery 
of  the  parcel.) 

The  allegation  of  loss  is  not  to  be  understood  as  the  allegation  of 
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Eaphabl     an  irretrievable  loss.    The  allegation  is,  that  the  goods  were  and 
PicKFOBD.     &^6  wholly  lost    But  a  plaintiff  in  tort  is  not  boand  to  prove  a 

grievance  to  the  full  extent  of  the  allegation:  Bonnfous  v.  Walker  (i), 

Gardiner  v.  Croasdale  (2),  Davis  v.  Chapman  (3). 

Boinpaa,  Serjt.,  in  support  of  the  rule : 

The  parcel  was  directed  to  be  taken  to  Myers.  The  parcel  was 
taken  to  Myers,  who  was  the  agent  of  the  plaintiff  for  the  purpose 
of  receiving  the  parcel.  Myers  accepted  the  goods,  and  the  plaintiff 
had  the  benefit  of  that  acceptance.  If  the  declaration  had  averred 
the  duty  to  be  to  carry  within  a  reasonable  time,  and  had  alleged, 
that,  by  reason  of  the  non-delivery  within  a  reasonable  time,  the 
goods  had  been  wholly  lost,  it  would  have  been  difficult  to  contend 
that  the  plaintiff  was  not  entitled  to  retain  his  verdict.  Before  the 
new  rules  of  pleading,  it  was  usual  to  insert  a  second  count  for  not 
delivering  within  a  reasonable  time ;  which  shows  that  the  general 
count  was  not  considered  sufficient :  Golden  v.  Manning  (4).  Now 
the  plaintiff  must  make  his  election. 

(Cresswell,  J. :  The  question  between  the  parties  is,  what  is  the 
meaning  of  the  issue;  whether  it  involves  a  liability  to  deliver 
within  a  reasonable  time. 

Tn^DAL,  Gh.  J. :  Are  not  the  words  **  within  a  reasonable  time  " 
to  be  introduced  on  the  part  of  the  defendant,  and  for  his 
protection.) 

If  it  had  been  pleaded  that  they  did  deliver  before  the  commence- 
[  *556  ]  ment  *of  the  action,  the  defendants  must  have  succeeded  upon  that 
issue  (5).  If  the  plaintiff  had  replied  a  non-delivery  within  a 
reasonable  time,  it  would  have  been  a  departure  (6).  According 
to  the  construction  contended  for,  the  declaration  would  mix  up 
two  grounds  of  complaint,  which  were  totally  distinct,  namely,  that 
the  goods  were  injured  or  were  not  delivered  at  all,  or  that  they  were 
not  delivered  within  a  reasonable  time. 

(Ebskine,  J. :  Would  the  declaration  have  been  good,  if  it  had 

(1)  2  T.  B.  126.  (5)  But   the  plaintiff   might  have 

(2)  2  Burr.  904.  demurred  to  a  plea  which  left  on- 

(3)  2  Man.  &  Q.  921 ;  3  Scott,  N.  B.  answered  the  allegation  of  mere 
238 ;  9  Dowl.  P.  C.  645.  delivery  within  a  reasonable  time. 

(4)  3  Wils.  429.  (6)  Com.  Dig.  tit  Pleader,  P.  7— U. 
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contaiDed  no  allegation  that  a  reasonable  time  for  delivering  the     Baphabl 
goods  had  elapsed?  Pickpobd. 

CoLTMAN,  J. :  Suppose  the  carrier  to  be  robbed,  and  that  he  after- 
wards recovered  the  property,  would  that  satisfy  an  allegation  that 
the  goods  were  safely  and  securely  carried  and  conveyed  ?) 

It  is  submitted  that  it  would.  In  Rucker  v.  Palsgrave  (i)  it  was 
held,  that  the  payment  of  money  into  Court  upon  a  count  for  a  total 
loss,  on  a  valued  policy,  is  no  admission  that  the  loss  is  total.  The 
case  of  Davis  v.  Chapman,  referred  to  on  the  omer  side,  is  to  the 
same  effect 

TiNDAL,  Ch.  J. : 
We  should  like  to  look  at  some  of  the  older  precedents. 

Cur.  adv.  vtUt 

TiNDAL,  Ch,  J.  now  delivered  the  judgment  of  the  Court.    After 
stating  the  pleadings,  his  Lordship  proceeded  thus  : 

Upon  the  trial  it  appeared  that  a  parcel  containing  quills  had  been 
delivered  to  the  defendants  on  the  8th  of  August,  1842,  addressed 
to  the  plaintiff  *at  Birmingham,  and  that  it  had  in  fact  been  [  *556  ] 
delivered  for  the  plaintiff  according  to  the  direction,  before  the 
commencement  of  the  action,  but  not  till  the  8rd  or  4th  of 
September,  when  it  was  too  late  for  the  plaintiff  to  use  the 
quills  for  the  purpose  for  which  they  had  been  purchased  by  him ; 
whereas,  according  to  the  ordinary  course  of  carriage,  they  should 
have  been  delivered  on  the  10th  of  August.  On  this  evidence  the 
plaintiff  claimed  a  verdict  for  damages  for  the  non-delivery  within 
a  reasonable  time  ;  but  the  defendants*  counsel  objected  that  such 
damages  could  not  be  recovered  under  this  form  of  declaration, 
and  that,  as  the  plaintiff  had  neither  alleged  a  duty  to  deliver 
within  a  reasonable  time,  nor  a  failure  to  deliver  within  a  reason- 
able time,  but  merely  a  duty  safely  and  securely  to  carry  and  deliver 
generally,  and  a  breach  in  not  delivering  at  all,  the  plaintiff  had  not 
made  out  his  case,  and  ought  therefore  to  be  nonsuited.  I  reserved 
the  point,  giving  my  brother  Bompas  leave  to  move  to  enter  a  non- 
suit, and  left  to  the  jury  the  question  whether  the  parcel  had  been 
delivered  within  a  reasonable  time.  The  jury  found  a  verdict  for 
the  plaintiff,  damages  40«. 

(1)  1  Camp.  557;  1  Taimt.  419. 
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RjkPHABL  In  the  beginning  of  last  Term  my  brother  Bampas  obtained  a 
PicKFOBD.  i^ule  7ii8i  for  a  nonsait  upon  the  point  reserved,  and  the  qaestion 
was  argued  on  the  24th  of  January  last.  For  the  defendants  it 
was  contended  that  the  declaration  ought  to  have  alleged  that  the 
parcel  was  received  by  them  to  be  safely  and  securely  carried 
and  delivered  to  the  plaintiff  within  a  reasonable  time,  and  also 
have  averred,  either  the  promise,  or  the  duty,  of  the  defendants  so 
to  carry  and  deliver  the  parcel,  and  then  to  have  stated,  as  a  breach, 
that  the  defendants  had  not  delivered  the  parcel  within  a  reasonable 
time;  and  we  were  referred  to  the  case  of  Golden  v.  Manning  (i), 

[  *5o7  ]  *where  the  declaration  contained  three  counts,  the  first  like  that 
under  discussion,  the  second  in  the  form  which  my  brother  Bonipas 
contended,  as  I  have  already  stated,  this  declaration  ought  to  have 
followed,  and  a  third  alleging  a  promise  to  deliver  in  a  reasonable 
time,  and  a  breach  like  the  breach  in  the  present  declaration ;  and 
it  was  said  that  before  the  new  rules  for  pleading,  counts  for  not 
delivering  within  a  reasonable  time  were  usually  added  to  the 
general  count;  but  no  authority  was  cited  to  show  that  this  was 
necessary ;  and  there  is  nothing  in  the  case  in  8  Wilson,  either  by 
way  of  argument  from  the  Bar,  or  dictum  from  the  Bench,  upon  the 
subject ;  and  if  the  practice  before  the  new  rules  were  to  be  taken 
as  affording  a  safe  guide  as  to  the  necessity  of  such  a  count,  it 
would  lead  to  the  conclusion  that  a  plaintiff  could  not  recover,  upon 
a  common  indebitatiis  count  for  goods  sold  and  delivered,  the  value 
of  goods,  or  upon  the  general  count  for  work  and  labour,  where  no 
price  had  been  agreed  upon,  because,  in  former  days,  the  pleaders 
always  added  counts  upon  the  qtiantum  valebant  and  quantum  meruit. 
In  the  absence  of  all  authority,  therefore,  we  must  examine  the 
argument  as  presented  to  us ;  and,  in  so  doing,  we  must  keep  in 
mind  that  we  are  not  discussing  a  question  of  pleading  upon  a 
special  demurrer,  but  simply  ascertaining  whether  the  allegations 
in  the  declaration  are  supported  by  the  evidence :  And  we  will  con- 
sider, first,  the  allegation  of  the  defendants'  duty,  and,  secondly, 
the  allegation  of  the  breach. 

It  was  not  denied  that,  if  the  action  had  been  brought  for  the 
total  loss  of  the  parcel,  and  the  evidence  had  shown  that  it  had 
never  been  delivered,  the  plaintiff  would  have  been  entitled  to 
recover  upon  the  declaration  as  now  framed ;  and,  if  so,  then  it 

[  *558  ]      necessarily  follows  *that  the  evidence  given  as  to   the  contract 
and  duty  of  the  defendants  would  prove  the  duty  as  laid.    Neither 

(1)  3  Wilson,  429. 
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coald  it  be  denied  that  if  it  had  been  alleged  to  be  the  defendants'  Baphabl 
duty  to  deliver  within  a  reasonable  time,  the  same  evidence  would  piokfobd 
have  been  sufficient  to  support  that  allegation,  the  duty  to  deliver 
within  a  reasonable  time  being  merely  a  term  engrafted  by  legal 
implication  upon  a  promise  or  duty  to  deliver  generally.  No  valid 
objection,  therefore,  exists  to  the  proof  of  the  duty  as  alleged. 
Whether  such  allegation  would  have  been  good  upon  special 
demurrer,  if  the  only  breach  had  been  the  non-delivery  within 
a  reasonable  time,  is  another  question,  not  material  to  our 
present  inquiry. 

But  it  is  said  no  such  breach  is  alleged  in  this  declaration,  and 
yet  that  is  the  only  breach  supported  by  the  evidence.  But  we 
think  that  the  breach  in  this  declaration  may  be  read  as,  in  effect, 
stating  that  the  defendants  did  not  within  a  reasonable  time,  or  at 
any  time  afterwards,  deliver  the  goods  to  the  plaintiff,  but  that,  by 
the  defendants'  negligence,  they  became  wholly  lost  to  the  plaintiff. 
And  if  the  breach  had  been  so  in  form  it  would  have  been  sufficient 
for  the  plaintiff  to  prove  so  much  of  the  breach  as  would  support 
his  right  of  action  ;  and  as  the  omis  of  proving  the  delivery  would 
rest  upon  the  defendants,  unless  they  proved  a  delivery  within  a 
reasonable  time,  the  plaintiff's  right  of  action,  and,  consequently 
the  breach  alleged,  would  be  established. 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  retain 
his  verdict ;  and  that  this  rule  must  be  discharged. 

Ride  discharged. 


HITCHCOCK  AND  Another  v.  HUMFREY(l).  i843. 

jinril  29 

(5  Man.  &  G.  539—572 ;  S.  C.  6  Scott,  N.  E.  540 ;  12  L.  J.  C.  P.  235 ;  7  Jur.  423.)         ^_  ' 

The  defendant  having  guaranteed  the  payment  of  goods  to  be  supplied  by  [  ^^^  3 
the  plaintiffs  to  A.  up  to  the  Ist  of  July,  gave  on  the  9th  of  April  the 
following  additional  guaranty.  **In  consideration  of  your  extending  the 
credit  already  given  to  A.,  and  agreeing  to  draw  upon  him  at  three  months 
from  the  1st  of  the  following  month,  for  all  goods  purchased  up  to  the  20th 
of  the  preceding  month ;  I  hereby  guarantee  the  payment  of  any  sum  that 
shall  be  due  and  owing  to  you  upon  his  account  for  goods  supplied." 

Held,  a  continuing  guaranty. 

Held  also,  substantially  a  guaranty  for  the  payment  of  the  price  of  the 
goods  4Qld  to  A.,  and  not  of  the  amount  of  the  bill  drawn  upon  him. 

The  declaration  upon  the  guaranty,  stated  that  the  bill  was  drawn  by  the 
plaintiffs  and  accepted  by  A.,  but  that  he  did  not  pay  the  amount  thereof, 
although  the  bill  was  presented  when  due,  of  all  which  the  defendant  had 

(1)  Appr.  Carter  Y.  White  (1873)  25  Ch.  Div.    66,  671,  54  L.  J.  Ch.  138.— A  C. 
R.B. — VOL.  LXIII.  26 
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HiTOHOOCK  notice,  and  was  requested  to  pay  the  amount  of  the  bill,  to  wit,  &c.,  but  the 

V.  same  still  remained  due. 

HUMFRKT.  Held,  a  sufficient  allegation  of  non-payment  of  the  price  of  the  goods. 

Where  a  person  not  party  to  a  bill,  guarantees  the  payment  by  the 
acceptor,  he  is  not  entitled  to  require  proof  of  presentment  or  of  notioe  of 
dishonour.  A  plea  to  such  a  declaration,  that  the  bill  was  not  presented, 
and  a  plea,  that  the  defendant  had  no  notice  of  non-payment,  were  there- 
fore held  to  contain  no  answer  to  the  action ;  and  the  defendant  having 
obtained  a  verdict  upon  issues  joined  upon  these  traverses,  the  plaintiAs 
had  judgment  non  obstante  veredicto. 

Assumpsit.    The  first  count  of  the  declaration  stated,  that  before 

the  making  of  the  promise  of  the  defendant,  &c.,  to  wit,  on  the  5th 

[  *560  ]      of  March,  1841,  in  ^consideration  of  the  plaintififs  agreeing  to  supply 

his  the  defendant's  son,  Thomas  Humfrey,  the  younger,  with  goods 

upon  credit,  the  defendant  then  guaranteed  the  payment,  and 

promised  the  plaintiffs  to  pay  them  any  sum  owing  to  them  that 

should  be  due  the  1st  day  of  July,  1841 ;  and  thereupon  afterwards, 

to  wit,  on  the  9th  of  April,  1841,  in  consideration  that  the  plaintiffs 

would  extend  the  credit  already  given  as  aforesaid  to  his  the 

defendant's  said  son,  and  then  agreed  to  draw  upon  him,  the 

defendant's  said  son,  at  three  months  from  the  1st  of  the  following 

month  for  all  goods  purchased  up  to  the  20th  of  the  preceding 

month,  the  defendant  then  guaranteed  the  payment,  and  promised 

the  plaintiffs  to  pay  them  any  sum  that  should  be  due  and  owing 

to  them  upon  his  said  son's  account  for  goods  supplied.    Averment : 

that  the  plaintiffs,  confiding  in  the  last-mentioned  guarantee,  did 

afterwards,  to  wit,  on  the  24th  of  August,  1841,  and  on  divers  days 

and  times  between  that  day  and  the  20th  of  September,  1841,  and 

up  to  the  last-mentioned  day,  sell  to  the  said  Thomas  Humfrey, 

the  younger,  and  the  said  T.  H.,  the  younger,  then  purchased  of  the 

plaintiffs,  certain  goods  to  a  large  amount,  to  wit,  to  the  amount  of 

852.  18«.  6d. ;  and  that  the  plaintiffs  afterwards,  and  after  the  said 

goods  had  been  so  sold  and  purchased  as  aforesaid,  to  wit,  on  the 

[  •sei  ]       1st  of  October,  1841,  the  same  being  the  first  day  of  *the  month 

following  the  said  20th  of  September,  1841,  up  to  which  day  the 

said  goods  were  so  sold  and  purchased  as  aforesaid,  for  and  on 

account  of  the  said  goods,  made  their  bill  of  exchange  in  writing, 

bearing  date  a  certain  day,  to  wit,  the  day  and  year  last  aforesaid, 

and  then  directed  the  same  to  the  said  T.  H.,  the  younger,  and 

thereby  required  the  said  T.  H.,  the  younger,  to  pay  to  the  order 

of  the  plaintiffs,  a  certain  sum,  to  wit,  the  said  sum  of  351. 18«.  6ci., 

three  months  after  the  date  thereof,  which  period  had  elapsed  before 

the  commencement  of  this  suit ;  and  the  said  T.  H.,  the  younger, 
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then  accepted  the  said  bill,  and  promised  the  plaintififs  to  pay  the  Hitchoocr 
same  according  to  the  tenor  and  effect  thereof,  and  of  the  said  humfbst. 
acceptance  thereof ;  but  the  said  T.  H.,  the  younger,  did  not  pay 
the  amount  thereof,  although  the  said  bill  was  presented  to  him 
when  it  became  due ;  of  all  which  premises  the  defendant,  after- 
wards, to  wit,  on  the  5th  of  January,  1842,  had  notice ;  and  he  was 
then  requested  by  the  plaintiffs  to  pay  them  the  amount  of  the  said 
bill,  to  wit,  the  said  sum  of  852.  18«.  6d. ;  yet  the  defendant  had  not 
paid  the  same,  or  any  part  thereof,  to  the  plaintiffs,  but  the  same 
still  remained  due,  in  arrear,  and  unpaid,  &c.  There  was  also  a 
count  upon  an  account  stated. 

Pleas :  first,  to  the  whole  declaration,  non  assumpsit :  secondly^ 
to  the  first  count,  that  the  plaintiffs  did  not  sell  to  the  said  T.  H., 
the  younger,  nor  did  the  said  T.  H.,  the  younger,  purchase  of  the 
plaintiffs,  the  said  goods  in  the  first  count  mentioned,  inodo  etformd  : 
thirdly,  that  the  plaintiffs  did  not  make  the  said  bill  of  exchange  in 
the  said  first  count  mentioned,  modo  et  forma :  fourthly,  that  the 
said  T.  H.,  the  younger,  did  not  accept  the  said  bill  of  exchange  in 
the  said  first  count  mentioned,  viodo  etformd  :  fifthly,  that  the  said 
bill  of  exchange  in  the  said  first  count  mentioned  was  not  presented 
to  the  said  T.  H.,  the  younger,  for  payment  thereof,  when  the 
*8ame  became  due,  modo  et  found:  sixthly,  that  he  the  defendant  [  *G62  ] 
had  not  notice  of  the  non-payment  of  the  said  bill  in  the  first  count 
mentioned,  modo  et  found. 

Upon  all  of  these  pleas  issue  was  joined. 

At  the  trial,  before  Goltman,  J.,  at  the  sittings  for  Middlesex, 
during  last  Term,  the  following  facts  appeared  : 

The  first  guarantee,  dated  the  5th  of  March,  1841,  was  in  these 

terms: 

« 

*'  To  Messrs.  Hitchcock  and  Booers. 

"In  consequence  of  your  agreeing  to  supply  my  son,  Thomas 
Humfrey,  junior,  of  Stanmore,  Middlesex,  with  goods  upon  credit, 
I  hereby,  at  your  request,  guarantee  the  payment,  and  agree  to 
pay  to  you  any  sum  owing  to  you  that  shall  be  due  the  1st  of 
July,  1841." 

The  second  guarantee,  dated  the  9th  of  April,  1841 ,  was  as 
follows : 

"  To  Messrs.  Hitchcock  and  Booers. 

"  In  consideration  of  your  extending  the  credit  already  given  to 
my  son,  Thomas  Humfrey,  junior,  of  Stanmore,  Middlesex,  and 

26—2 
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Hitchcock    agreeing  to  draw  upon  him  at  three  months,  from  first  of  the 

HuMFRBY.    following  month,  for  all  goods  purchased  up  to  the  20th  of  the 

preceding  month,  I  hereby,  at  your  request,  guarantee  the  payment, 

and  agree  to  pay  you  any  sum  that  shall  be  due  and  owing  to  you 

upon  his  account  for  goods  supplied." 

The  supply  of  goods  by  the  plaintiffs  to  T.  Humfrey,  the  younger, 
between  the  24th  of  August  and  the  20th  of  September,  1841,  to 
the  amount  mentioned  in  the  declaration,  was  admitted.  The 
drawing  and  acceptance  of  the  bill  were  proved ;  but  there  was  no 
evidence  of  presentment  to  the  acceptor,  or  of  notice  of  non-payment 
to  the  defendant,  so  as  to  support  the  affirmative  of  the  fifth  and 
sixth  issues. 

A  verdict  was  returned  for  the  plaintiffs  on  the  first  four  issues, 
and  for  the  defendant  on  the  fifth  and  sixth. 

[  563  ]  Channell,  Serjt.,  in  Hilary  Term  last  (January  2l8t),  obtained 

a  rule  nisi  to  enter  judgment  for  the  plaintiff  on  the  fifth  and  sixth 
issues.  He  cited  Wafrington  v.  Furbor  (i).  Philips  v.  Astling  (2), 
Su'inyard  v.  Bowes  (3),  Holbroio  v.  Wilkins  (4),  and  Van  Wart  v. 
Woolley  (5). 

BompaSf  Serjt.,  at  the  same  time,  applied  for  a  cross  rule  nisi 
to  arrest  the  judgment,  upon  the  ground  that  the  guarantee  declared 
upon  was  not  a  continuing  guarantee,  and  that  the  declaration 
showed  no  default  in  the  defendant ;  and  liberty  was  reserved  to 
him  to  argue  these  points  upon  the  rule  obtained  by  the  plaintiff. 

The  case  was  now  argued  by 

Bompas,  Serjt.,  for  the  defendant: 

The  plaintiff  was  bound  to  prove  the  presentment  and  the  notice, 
which  he  had  alleged  in  his  declaration,  and  which  were  put  in 
issue  by  the  fifth  and  sixth  pleas.  The  only  default  that  is  averred 
is,  that  the  principal  debtor  did  not  pay  the  bill  when  presented. 
It  is  clear  that  no  action  would  lie  against  the  defendant,  who  is 
only  a  surety,  without  a  default  on  the  part  of  the  principal ;  the 
averment  of  presentment  is  therefore  material. 

(1)  8  East,  242.  And  see  S.  C.  (4)  25  E.  B.  28d  (1  B.  &  C.  10; 
6  Esp.  N.  P.  C.  89.  2  Dowl.  &  Ey.  59). 

(2)  11  E.  E.  547  (2  Taunt.  206).  (5)  3B.  &  C.  439;  6  Dowl.  &Ey.  374. 

(3)  1*7  B.  E.  274  (5  M.  &  6.  62). 
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(CoLTMAN,  J. :  The  general  rule  is,  that  the  debtor  must  seek  out    HiTcitcocK 
his  creditor  (i) .)  Humpbby. 

That  does  not  apply  to  the  case  of  a  bill  in  circulation.  The  rule 
there  is,  that  the  acceptor  must  pay  when  the  bill  is  presented. 
Philips  V.  Aatling  is  in  favour  of  the  defendant.  It  was  there  held, 
that  upon  a  guarantee  of  the  price  of  goods  to  be  paid  by  a  bill,  due 
notice  of  the  non-payment  must  be  given  both  *to  the  drawer  and  [  *664  ] 
guarantee,  unless  both  drawer  and  acceptor  are  bankrupts  when  the 
bill  becomes  due.  All  the  cases  assume  that  to  be  the  rule  unless 
some  excuse  for  non-presentment  be  shown. 

(Cbesswell,  J. :  Philips  v.  Astling  was  decided  upon  the  peculiar 
grounds  of  the  case.  The  party  who  gave  the  guarantee  was  liable 
only  in  case  the  bill  was  neither  paid  by  the  acceptor  nor  by  the 
drawer.  It  was  necessary  to  show  the  liability  of  the  drawer  by 
notice  to  him  of  the  non-payment.  Besides,  it  appeared  in  that 
case,  that  the  bill  probably  would  have  been  paid  if  it  had  been 
properly  presented. 

Erskike,  J. :  This  is  a  guarantee,  not  of  payment  of  the  bill,  but 
of  payment  for  the  goods. 

Cbesswell,  J. :  It  amounts  in  effect  to  this :  '*  If  you  will  trust 
my  son  for  three  months,  from  time  to  time,  I  will  guarantee  the 
payment  of  the  goods.") 

It  is  clear  that  the  plaintiffs  were  to  draw  on  the  son.  And  this  is 
an  action  for  the  non-payment  of  the  bill.  The  declaration  contains 
no  averment  of  non-payment  for  the  goods.  The  only  question  is, 
whether  the  bill  was  paid  on  presentment.  The  terms  of  the 
breach  are,  that  the  said  T.  H.  ''  did  not  pay  the  amount  thereof,*' 
that  is,  of  the  bill,  ^*  although  the  said  bill  was  presented  to  him 
when  it  became  due.'*  Philips  v.  Astling  is  therefore  in  point. 
The  agreement  there  was  to  guarantee  the  payment  of  money  as 
well  as  of  a  bill. 

(Erseine,  J. :  In  that  case  the  original  debtor  was  the  drawer  of 
the  bill. 

TiNDAL,  Ch.  J. :  How  is  the  present  case  distinguishable  from 
Warrington  v.  Furb(yr  ?) 

(1)  Vide  Br.  Abr.  Tender,  pi.  20,  Litt.  s.  340,  Co.  Litt.  210  b. 
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Hitchcock    In  that  case  there  was  no  mention  of  any  bill  in  the  guarantee. 

r. 
HUMFBBT. 

(Cresswell,  J. :  The  declaration  in  this  case  sets  oat  both  the 
guarantees.  In  the  first  there  is  no  mention  of  any  bill.  The 
second  is  to  extend  the  credit  given  by  the  first.  I  should  construe 
the  payment  mentioned  in  the  second,  to  mean  the  same  as  that  in 
the  first.  It  amounts  to  a  promise  by  the  defendant  to  pay  for  the 
[  *665  ]  goods  if  the  principal  ^debtor  makes  default.  If  the  breach  is  for 
non-payment  of  the  bill,  then  the  declaration  does  not  aver  that 
any  thing  remains  due  for  the  goods.) 

That  would  be  a  ground  for  arresting  judgment. 

(CoLTMAN,  J. :  The  breach  is,  that  the  defendant  did  not  pay,  on 
request,  '*  the  amount  of  the  said  bill,  to  wit,  the  said  sum  of 
951.  18«.  6d.") 

That  is  the  usual  allegation  in  an  action  on  a  bill. 

(GoLTMAN,  J. :  If  the  words  "  although  the  said  bill  was  presented 
to  him  "  were  struck  out  of  the  declaration,  the  averment  would 
then  be,  that  the  said  T.  H.  did  not  pay  the  amount  of  the  bill 
when  it  became  due.    Would  not  that  be  sufficient  ?) 

It  is  submitted  that  it  would  not.  The  plaintiff  was  bound  to  allege, 
and  to  prove,  a  presentment.  In  Swinyard  v.  Bowes  the  true 
question  was,  whether  the  transaction  amounted  to  a  payment.  In 
Holbroiv  V.  Wilkins  it  was  decided  that  presentment  and  notice 
were  not  necessary,  inasmuch  as  the  parties  guaranteeing  had 
distinct  notice  of  the  insolvency  of  the  principal  debtor.  Van  Wart 
V.  Woolley  has  no  application  to  the  present  case.  That  was  an 
action  by  a  party  against  his  own  agents.  In  this  case  no  demand 
of  payment  is  shown ;  and  the  bringing  of  the  action  will  not  have 
the  efifect  of  such  demand. 

As  to  the  arrest  of  judgment,  this  was  not  a  continuing 
guarantee. 

(GoLTMAN,  J. :  How  do  you  understand  the  words  '*  extending 
the  credit?") 

The  credit  may  have  been  extended  as  to  the  period  of  payment, 
without  being  extended  as  to  the  amount. 
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(Crbbswbll,  J. :  Surely  the  amount  of  the  credit  was  extended    Hitchcock 
as  well  as  the  period.  Humpbky. 

E&SKiNE,  J. :  If  it  had  been  intended  as  a  limited  guarantee  as 
to  the  period,  would  not  the  plaintiff  have  said,  "  in  consideration 
of  your  extending  the  credit  up  to  the  1st  of  August.") 

It  was  unnecessary  to  say  that,  as  the  bill  was  to  be  drawn  on  the 

1st  of  May  at  three  months.     The  meaning  of  the  instrument  is, 

that  the  *defendant*s  son  was  to  have  three  months'  credit  from       [  •566  ] 

the  Ist  of  May  for  goods  supplied  up  to  the  20th  of  April,  and  then 

the  defendant  would  guarantee  the  payment  of  goods  supplied 

within  that  period.    If  the  terms  of  the  guarantee  are  not  clear,  the 

plaintiff  cannot  recover  upon  it :  Cole  v.  Dyer  (i).    It  is  consistent 

with  every  thing  that  appears  upon  the  declaration,  that  the  son 

may  have  paid  for  the  goods  at  the  time  the  second  guarantee 

was  given. 

(Cresswell,  J. :  He  would  hardly  have  accepted  the  bill  in 
that  case.) 

Cliannell,    Serjt.    (with    whom   was  Sir  J.  Bayley),  for   the 
plaintiffs : 

The  first  question  is,  whether  the  facts  stated  in  the  fifth  and 
sixth  pleas,  taken  alone,  constitute  any  defence  to  the  action.  And 
it  is  submitted  they  do  not.  The  necessity  of  presentment  in  such 
a  case  as  the  present  is  not  to  be  regulated  by  the  law  merchant, 
but  by  the  rules  applicable  to  the  law  of  principal  and  surety. 
Warrington  v.  Furbor  decides  that  where  goods  are  sold,  the  payment 
of  which  is  guaranteed  by  another  party,  and  a  bill  is  given  by  the 
purchaser  for  the  price  of  the  goods,  which  is  dishonoured,  it  is  not 
necessary  to  give  notice  to  the  surety.  That  case  is  precisely  in 
point.  Upon  the  statement  in  the  declaration  it  must  be  assumed 
that  the  bill  was  not  paid.  The  defence  of  non-presentment  would 
have  been  valid  if  the  defendant  had  been  the  drawer  of  the  bill. 
In  Philips  V.  Astling  the  vendee  was  the  drawer  of  the  bill,  and  the 
guarantee  was  for  payment  of  that  bill  by  the  drawer ;  but  he  was 
not  liable  to  pay  unless  he  received  due  notice  of  default  by  the 
acceptor.  Swinyard  v.  Bowes,  Mtwray  v.  King  (2),  Holbrow  v. 
WUkins,  and  Van  Wart  v.  Woolley  are  strong  authorities  for  the 
plaintiffs.     In  the  last-mentioned  case  *Abbott,  Gh.  J.  said,  ''  If  a      [  *567  ] 

(1)  1  Cr.  &  J.  461.  (2)  5  B.  &  Aid.  165. 
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Hitchcock    person  deliver  a  bill  to  another  without  indorsing  his  own  name 
HuMFBBT.     ^P0>^  it>  ^^  <loes  not  subject  himself  to  the  obligations  of  the  law- 
merchant  ;  he  cannot  be  sued  on  the  bill  either  by  the  person  to 
whom  he  delivers  it  or'.by  any  other' '  (i) .    That  position  reconciles  all 
the  cases. 

(He  was  then  proceeding  to  argue  the  question  as  to  the  arrest 
of  judgment,  but  he  was  stopped  by  the  Court.) 

TiNDAL,  Ch.  J. : 

The  application  made  on  behalf  of  the  defendant  to  arrest  the 
judgment  in  this  case,  depends  upon  two  objections  :  first,  that  the 
second  guarantee  given  by  him  is  not  a  continuing  guarantee ;  and, 
secondly,  that  there  is  no  sufficient  allegation  in  the  declaration  of 
any  default  in  payment. 

As  to  the  first  point,  upon  comparing  the  two  guarantees  as  set 
out  in  the  declaration,  I  think  there  is  no  doubt  that  the  latter  was 
a  continuing  guarantee.  It  appears  that  on  the  5th  of  March 
the  defendant  guaranteed  the  payment  of  any  sum  owing  to  the 
plaintiffs,  that  should  be  due  from  Thomas  Humfrey,  the  younger, 
upon  the  1st  of  July.  The  parties  seem  to  have  met  again  on  the 
9th  of  April,  when,  in  consideration  of  the  plaintiffs'  extending  the 
credit  already  given  to  T.  Humfrey,  and  agreeing  to  draw  upon 
him  at  three  months  from  the  1st  of  the  following  month,  for  all 
goods  purchased  up  to  the  20th  of  the  preceding  month,  the  defen- 
dant guarantees  the  payment,  and  agrees  to  pay  the  plaintiffs  any 
sum  that  shall  be  due  and  owing  to  them  upon  their  account  for 
goods  supplied.  I  cannot  but  think  that  if  it  had  been  intended 
that  this  second  guarantee  should  only  extend  to  one  transaction  of 
supplying  goods,  it  would  not  have  been  couched  in  such  general 
terms  as  "  the  following  month,"  and  *'  the  preceding  month,*' 
[  *5S8  ]  but  would  have  followed  the  form  *of  the  first  guarantee,  which 
was  limited  to  the  payment  of  any  sum  due  at  a  particular  date, 
namely,  the  1st  of  July. 

As  to  the  next  objection,  that  no  sufficient  ground  of  action 
is  shown  by  non-payment,  I  think  that  this  is  a  guarantee, 
for  the  payment  not  of  the  bill,  but  of  the  price  of  the  goods. 
It  is  not  a  condition,  that  a  bill  shall  be  drawn,  and  that  the 
principal  shall  have  credit  for  three  months.  And  if  so,  there 
is  on  the  face  of  the  declaration  a  sufficient  allegation  of  non- 

(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  ss.  23  and  58. 
— A.  C. 
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payment.  We  might  strike  out  all  that  part  which  relates  to  Hitchcock 
the  demand  on  the  acceptor,  and  the  non-payment  of  the  bill;  humfbet. 
and  there  would  still  remain  sufficient  to  show  that  the  price  of 
the  goods  was  not  paid.  And  although  it  has  been  urged  that 
there  ought  to  have  been  a  specific  demand  for  payment,  and  that 
bringing  this  action  is  not  sufficient  to  obviate  the  necessity  for 
such  formal  demand,  still  we  cannot  help  seeing  that  there  has 
been  a  demand.  It  is  the  same  as  in  an  action  against  an  acceptor 
of  a  bill,  in  which  case  it  is  not  necessary  to  aver  or  prove  any 
demand  upon  him  prior  to  the  action.  It  is  however,  I  think, 
sufficient  to  say  that  this  is  substantially  a  guarantee  for  the 
payment  of  the  price  of  goods. 

The  next  question,  whether  the  verdict  for  the  defendant  is 
sufficient  to  bar  the  plaintiffs'  judgment,  or  whether  they  are 
entitled  to  judgment  non  obstante  veredicto^  turns  on  the  single 
point,  whether  a  person  who  guarantees  the  payment  of  a  bill 
drawn  by  the  vendor  of  goods  on  the  vendee  for  their  price,  puts 
himself  in  the  same  situation  as  the  drawer  of  the  bill.  Because 
if  so,  then  by  the  law-merchant  he  is  entitled  to  insist  that  the  bill 
should  be  duly  presented  to  the  acceptor,  and  that  he  should  have 
notice  of  its  dishonour  (i).  But  I  find  no  case  by  which  a  party  so 
guaranteeing  is  put  upon  that  footing.  On  the  contrary,  WamngUm 
V.  Furhor  and  Swinyard  v.  Bowes  show  the  true  distinction  between 
*the  case  of  a  drawer  and  that  of  a  party  giving  such  a  guarantee.  [  *669  ] 
The  latter  merely  undertakes  that  the  acceptor  shall  pay  the  bill ; 
and  he  can  only  have  a  right  to  insist  on  notice  of  dishonour,  when 
some  damage  would  result  to  him  from  the  want  of  it.  No  such 
damage  is  suggested  in  these  pleas ;  and  for  these  grounds  I  am 
of  opinion  that  they  contain  no  answer  to  the  action,  and  that  the 
plaintiff  is  entitled  to  judgment  non  obstante  veredicto. 

GOLTMAN,  J. : 

I  agree  that  this  is  a  continuing  guarantee,  and  that  the  terms 
"the  following  month,"  and  ''the  preceding  month,"  have  a  general 
application,  and  cannot  be  limited  to  any  particular  period. 

Upon  the  second  question,  I  am  also  of  opinion  in  favour  of  the 
plaintiffs.  The  facts  appear  to  be  as  alleged  in  the  fifth  and  sixth 
pleas,  and  they  falsify  the  allegations  in  the  declaration  as  to  the 
presentment  of  the  bill,  and  notice  of  dishonour.  The  declaration, 
therefore,  cannot  stand  unless  these  allegations  may  be  struck  out. 

(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Viet.  c.  61),  as.  45,  46.— A.  C. 
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Hitchcock  If  they  can,  and  there  is  still  sufficient  to  charge  the  defendant, 
HuiiFRBT.  ^^^  plaintiffs  are  entitled  to  judgment.  The  promise  alleged  is, 
not  to  pay  the  bill,  but  to  pay  any  sum  that  shall  be  due  and  owing 
to  the  plaintiffs  upon  his  (the  defendant's)  son's  account  for  goods 
supplied ;  although  part  of  the  consideration  for  the  promise  was, 
the  plaintiffs'  agreeing  to  draw  a  bill  or  bills  upon  the  defendant's 
son.  It  appears  from  the  declaration,  that  a  bill  was  drawn 
pursuant  to  the  guarantee.  And  it  is  put  as  though  the  want  of 
presentment  of  the  bill  at  maturity,  is  equivalent,  in  law,  to  a 
payment,  as  far  as  regards  the  defendant.  But  as  he  is  not  a 
party  to  the  bill,  he  is  not  entitled  to  the  benefit  of  the  law- 
merchant  in  this  respect.  He  is  a  mere  surety ;  and  in  order  to 
discharge  him  from  his  liability,  there  must  be,  not  only  a  failure 
of  presentment  and  notice  of  dishonour,  but  some  damage  resulting 
[  *670  ]  to  him  therefrom.  *No  such  damage  is  alleged  in  this  case.  The 
bill  was  not  paid  by  the  principal,  and  the  defendant  has  not 
performed  his  promise. 

It  is  further  said,  that  the  declaration  contains  no  allegation 
that  the  goods  were  not  paid  for ;  but  there  is,  in  substance,  such 
an  allegation.-  There  is  a  statement  that  the  bill  was  drawn  ''  for 
and  on  account  of  the  goods"  which  had  been  supplied  by  the 
plaintiffs  to  the  defendant's  son,  that  this  bill  was  accepted,  and 
that  the  amount  thereof  was  unpaid ;  and  that  is,  by  implication, 
an  averment  that  the  goods  were  not  paid  for.  I  think,  therefore, 
that  the  declaration,  after  striking  out  the  allegations  which  are 
traversed  by  the  fifth  and  sixth  pleas,  contains  a  sufficient  state- 
ment of  a  cause  of  action,  and,  consequently,  that  the  plaintiffs 
are  entitled  to  a  judgment  upon  the  issues  raised  by  these  pleas, 
non  obstante  veredicto. 

Erskine,  J. : 

Upon  the  point  as  to  the  arrest  of  judgment,  it  has  been  argued 
that  the  goods  were  not  supplied  within  the  period  covered  by  the 
guarantee ;  and  that  raises  the  question  whether  it  was  a  limited 
or  continuing  guarantee.  And  I  think  that  the  terms  show  that 
it  was  intended  for  a  continuing  guarantee.  Taking  the  first  and 
last  sentences  of  the  document,  it  is  clear  that  they  can  only  bear 
this  construction.  For  the  guarantee  would  then  stand  thus :  "  In 
consideration  of  your  extending  the  credit  already  given  my  son, 
I  hereby,  at  your  request,  guarantee  the  payment,  and  agree  to  pay 
you  any  sum  that  shall  be  due  and  owing  to  you  upon  his  account 
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for  goods  supplied."    Then  the  question  is,  whether  the  intervening    Hitohcock 
sentence  as  to  drawing  at  three  months,  was  intended  to  limit  the     humfrey. 
operation  of  the  guarantee.     If  that  had  been  the  intention  of  the 
parties,  nothing  would  have  been  easier  than  to  have  named  the 
time  up  to  which  the  goods  were  to  be  supplied.    I  am  *of  opinion,       [  *67i  ] 
therefore,  that  this  is  a  general  running  guarantee. 

It  was  then  said  that  the  declaration  contains  no  distinct  allega- 
tion of  any  default  in  the  payment  of  the  price  of  the  goods  on  the 
part  of  the  principal  debtor.  But  it  is  alleged  that  the  goods  were 
supplied,  and  that  a  bill  was  drawn  for  and  on  account  of  them ; 
that  the  bill  was  not  paid,  and  that  the  amount  still  remains  due. 
The  non-payment,  at  the  expiration  of  the  period  of  credit,  is  a 
default  in  the  payment  of  the  price  of  the  goods ;  and  I  think  that 
such  non-payment  is  sufficiently,  though  not  directly,  alleged. 

Then  there  is  the  further  question  as  to  entering  judgment  for 
the  plaintififs  on  the  fifth  and  sixth  pleas,  non  obstante  veredicto. 
1  do  not  consider  it  necessary  to  go  through  the  cases  that  have 
been  cited  upon  this  point.  The  efifect  of  them  amounts  to  this, 
and  no  more,  that  it  is  not  necessary  that  a  person  who  guarantees 
the  payment  of  a  bill,  not  being  a  party  to  it,  should  have  notice 
of  its  dishonour,  unless,  by  reason  of  non-presentment  or  of  want 
of  notice,  he  has  suffered  some  loss  or  damage.  The  pleas  under 
consideration  contain  no  statement  of  any  damage  to  the  defen- 
dant, and  therefore  they  present  no  sufficient  defence  to  the 
action. 

Cbbsswell,  J.  : 

I  am  of  the  same  opinion.  The  document  in  question  is  clearly 
a  continuing  guarantee.  Its  terms  admit  of  no  reasonable  doubt ; 
and  we  are  not  to  examine  such  an  instrument  minutely  in  order 
to  put  upon  it  a  fanciful  construction.  The  guarantee  given  in 
April,  speaks  of  the  first  of  the  following  month  and  the  20th-  of 
the  preceding  month ;  if  that  sentence  is  to  bear  the  strict  inter- 
pretation which  the  defendant  contends  for,  the  term  '^  preceding 
month  "  would  mean  March  ;  but  the  payment  of  supplies  in  that 
month  had  been  already  guaranteed  by  the  previous  instrument ; 
and  *the  parties  were  agreeing  to  extend  the  credit.  It  could  not  [  *572  ] 
mean  April,  for  that  was  the  month  in  which  the  document  was 
given,  and  the  parties  would  then  have  said,  not  the  *'  preceding," 
but  the  ''  present "  or  the  ''  current "  month.  The  guarantee  was 
clearly  intended  to  extend  to  all  future  months,  it  being  agreed 
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Hitchcock  that  on  the  first  of  each  month  the  plaintififs  were  to  draw  upon  the 
HnifFRET.  principal  debtor  for  all  goods  supplied  np  to  the  20th  of  the  then 
preceding  month. 

The  next  question  is,  whether  the  default  in  the  payment  for 
the  goods  is  sufficiently  alleged.  The  declaration  is  certainly  not 
framed  with  any  great  accuracy.  The  pleader  rather  seems  to 
have  thought  that  it  was  a  guarantee  to  pay  the  bill.  But  I  think 
that  the  declaration  does,  substantially,  contain  an  averment  that 
the  price  of  the  goods  remains  due. 

Then,  how  does  the  defendant  seek  to  discharge  himself  by  the 
fifth  and  sixth  pleas?  The  fifth,  which  is  the  material  one, 
traverses  the  allegation  in  the  declaration  that  the  bill  was  pre- 
sented to  the  acceptor  when  due.  But  had  the  plaintififs  taken 
upon  themselves  the  duty  to  present  the  bill  to  the  acceptor,  in 
order  to  have  an  action  against  the  guarantee  ?  According  to  the 
current  of  authorities,  the  omission  of  such  a  presentment  is 
immaterial  unless  the  party  who  has  given  the  guarantee  sustains 
some  damage  by  the  laches.  It  is  for  him  to  set  up  that  as  a 
defence ;  and  the  defendant  has  not  done  so  here. 

Rule  absolute  (l). 


1843.  .     GOFF  V.  HARRIS. 

_  (5  Man.  &  G.  573—578 ;  S.  C.  12  L.  J.  C.  P.  273.) 

1^  ^^^  J  The  acceptance  of  a  demise  of  a  house  containing  fixtures,  does  not  raise 

an  implied  contract  to  pay  for  such  fixtures. 

In  debt  for  rent  on  a  demise  for  years,  with  a  count  for  fixtures  sold,  the 
plaintiff  claimed  by  his  particulars  5/.  5s.  for  rent,  and  12/.  for  fixtures. 
The  defendant  paid  11/.  5s.  into  Court.  Held,  no  admission  of  the 
defendant's  liability  in  respect  of  fixtures,  to  a  greater  amount  than  had 
been  paid  into  Court. 

Debt.     The  first  count  of  the  declaration  was  upon  a  demise,  for 
a  quarter's  rent ;  the  second,  for  fixtures  sold  and  delivered ;  and 
the  third,  upon  an  account  stated. 
[  *674  ]  The  plaintiff,  by  his  particulars,  claimed  51.  5s.  for  a  ^quarter's 

rent  to  Christmas,  1842,  and  12Z.  for  ''  fixtures,  as  per  valuation." 

Plea :  to  the  whole  declaration,  payment  into  Court  of  111.  St., 
and  nunquam  indebitatus  uUra. 

At  the  trial,  before  the  under-sheriff,  the  only  question  was,  as  to  the 
defendant's  liability  to  pay  for  the  fixtures.    It  was  proved  that  there 
were  fixtures  on  the  premises  at  the  date  of  the  demise  mentioned 
(I)  See  AUnuU  ▼.  Ashenden,  anU,  321. 
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in  the  declaration ;  but  there  was  no  proof  of  any  contract  by  the  Goff 
defendant  to  pay  for  them.  A  letter  from  the  defendant,  dated  the  habbis. 
15th  of  January,  1848,  was  read,  in  which  he  said,  *'  Though  1  do 
not  think  myself  liable  for  the  fixtures,  I  will  send  an  appraiser  in 
a  few  days.*'  There  was  no  evidence  that  an  appraiser  had  been 
sent  by  the  defendant,  though  it  was  proved  that  the  fixtures  were 
valued  at  the  amount  claimed,  by  two  brokers,  in  the  following 
February.  On  the  part  of  the  plaintiff  it  was  contended  that  the 
fact  of  the  defendant  having  taken  to  the  fixtures  raised  an  implied 
promise  to  pay  for  them ;  and  that  by  the  payment  into  Court  of  a 
larger  sum  than  was  claimed  for  rent,  a  contract  to  that  effect  was 
admitted.  The  plaintiff  had  a  verdict,  leave  being  reserved  to  the 
defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 

Channell,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  accordingly,  citing  Kingham  v.  Robins  (i). 

Byles,  Serjt.  now  showed  cause: 

The  61.  paid  into  Court  over  and  above  the  plaintiff's  claim  for 
rent  must  have  been  paid  on  account  of  the  fixtures.  Kingham  v. 
Rcbim  is  distinguishable  from  the  present  case.  In  that  case  there 
was  not  only  no  evidence  of  an  agreement  to  take  the  fixtures,  but 
there  was  none  to  show  that  they  had  ever  come  into  the  defen- 
dant's possession.  *  *  In  the  present  case  there  is  clearly  an  [  575  ] 
admission  as  to  some  contract  relating  to  fixtures ;  and  there  is  no 
evidence  of  any  other  fixtures  than  those  in  question.    «    *     « 

Channell,  Serjt.,  in  support  of  the  rule : 

*    *    Here,  the  6/.  paid  into  Court  may  be  an  admission  that  so       [  676  ] 
much  was  due  for  fixtures ;  but  it  goes  no  further.    There  was  no 
evidence  of  any  contract  as  to  the  fixtures,  and  the  presumption 
would  be  that  they  were  demised  with  the  house :  Colegrave  v.  Dias 
Santos  {2),  Longstaffv.  Meagoe  (8).     *     *     * 

TiNDAL,  Ch.  J. : 

I  think  the  safer  way  to  deal  with  this  case  will  be  to  look  at  it 
as  if  no  money  had  been  paid  into  Court;  in  which  case  the 
question  would  have  been,  whether  there  was  any  evidence  of  a 

(1)  5    M.    &   W.   24 ;    S.  C.  nom.      of  Berwick,  56  E.  E.  233.] 
Hingham  v.   Rvhins,  7  DowL   P.   C.  (2)  2  B.  &  C.  76 ;  3  Dowl.  &  Ey.  256. 

352.    [See  8teavtiuon   v.  Corporatiofi         (3)  2  Ad.  &  El.  167 ;  4  N.  &  M.  211. 
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GoFP  sale  of  fixtures.  The  plaintiff  wonld  have  put  in  the  demise  to 
Habuib.  prove  his  first  count.  But  a  demise  is  not  evidence  of  a  contract 
to  pay  for  fixtures.  Then  there  is  the  defendant's  letter ;  but  that 
does  not  help  the  plaintiff,  for  the  defendant  there  says  that  he 
does  not  think  himself  liable  for  the  fixtures.  That  is  no  evidence 
of  a  contract.  He  says,  however,  that  he  will  send  an  appraiser ; 
but  there  is  no  proof  that  he  did  so.  Upon  the  whole,  1  think 
[  *577  ]  there  is  no  *evidence  to  support  the  claim  for  fixtures,  and  that  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

GOLTMAN,  J. : 

1  am  of  opinion  that  there  is  no  admission  on  the  pleadings  even 
of  an  entry  by  the  defendant  into  possession  of  the  premises.  The 
action  is  brought  upon  a  demise  for  years ;  on  which  debt  will  lie 
without  any  entry.  And  I  also  think  that  the  payment  into  Court 
is  no  admission  of  a  contract  in  respect  of  the  fixtures,  at  least  not 
as  to  their  value.  I  form  this  opinion,  looking  at  the  case  inde- 
pendently of  the  defendant's  letter.  There  is  no  former  letter 
in  evidence  to  which  the  defendant's  may  have  been  an  answer. 
If  there  had  been,  it  might  possibly  have  explained  the  defendant's 
letter.  But,  taking  that  as  it  stands  alone,  he  says,  in  express 
terms,  that  he  does  not  consider  himself  liable  for  the  fixtures. 
The  plaintiff  has  therefore,  I  think,  failed  to  make  out  any  case  in 
respect  of  them. 

Ebseine,  J. : 

1  am  of  the  same  opinion.  The  payment  into  Court  admits 
the  contract  declared  upon  in  the  first  count,  and  also  that  the 
defendant  owed  the  sum  of  61.  in  respect  of  some  contract  for 
some  fixtures  somewhere  or  other.  But  what  evidence  is  there 
of  any  contract  as  to  these  particular  fixtures?  The  demise 
does  not  prove  a  contract  to  pay  for  them.  The  fact  of  their 
having  been  valued  does  not  prove  it;  as  it  is  not  shown  that 
they  were  valued  by  the  defendant's  authority.  The  letter,  so 
far  from  proving  a  contract,  denies  the  defendant's  liability. 
There  is  therefore  no  evidence  of  any  contract  in  respect  of  the 
fixtures. 

Cresswbll,  J. : 

1  am  of  the  same  opinion.  A  party,  by  accepting  a  lease,  and 
taking  possession  of  a  house,  does  not  contract  to  pay  for  fixtures. 
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The  defendant's  ^letter  was  clearly  no  admission.    What  is  said        Gofp 

about  sending  an  appraiser  may  be  ambiguous ;  but  it  was  not  habbis. 

shown  that  any  was  sent.  [  *^78  ] 

Rule  absolute. 


ROSE  V.  GROVES  and  Another  (1).  ,,i^*^- 

^   '                                  May  10. 
(5  Man.  &  G.  613—623 ;  S.  C.  6  Scott,  N.  B.  645 ;  12  L.  J.  C.  P.  2ol ;  7  Jur.  951.)  

r  613  1 

Case.  The  declaration  stated  that  the  plaintiff  was  possessed  of  a  public- 
house  abutting  upon  a  navigable  river,  and  that  the  defendant  wrongfully 
and  maliciouslj  placed  upon  the  said  river,  and  kept  there  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  certain  timbers,  so  as  to  drift  opposite 
to  the  plaintiffs  house ;  wherebj  the  access  thereto  was  obstructed,  and 
divers  persons  who  would  otherwise  have  come  to  the  house  and  taken 
refreshments  there,  were  prevented  from  so  doing.    Plea,  not  guilty. 

Held,  upon  motion  for  a  new  trial  for  misdirection,  that  it  was  not 
a  question  for  the  jury  whether  the  plaintiff  had  sustained  any  special 
damage. 

Semble,  upon  motion  in  arrest  of  judgment)  that  the  declaration  did  not 
aUege  any  public  nuisance ;  and 

Held,  that,  at  any  rate,  it  disclosed  a  private  injury  to  the  plaintiff. 

Held  also,  that  the  allegation  that  the  grievance  had  continued  hitherto 
was  immaterial. 

Case.  The  first  count  of  the  declaration  stated,  that,  before  and 
at  the  time,  &c.,  the  plaintiff  was  and  lawfully  carried  on  the 
business  of  an  innkeeper  and  licensed  victualler  in  a  certain  house 
commonly  called  &c.,  and  therefrom  derived  great  gains  and  profits 
by  supplying  refreshments  to  persons  coming  to  and  frequenting 
the  said  house,  which  said  house  abutted  on  one  side  thereof  upon 
a  certain  navigable  river,  to  wit,  the  river  Thames,  and  was  and  of 
right  ought  to  have  *been  during  all  the  time  aforesaid  accessible  [  *6i4  ] 
from  the  said  river  to  persons  navigating  thereon  in  boats  and  other 
craft ;  all  which  the  defendants  at  the  time,  &c.  well  knew ;  yet  the 
defendants,  contriving  and  intending  to  injure  the  plaintiff,  and  to 
hinder  and  prevent  persons  from  coming  by  way  of  the  said  river 
to  the  plaintiff's  said  house  for  the  purpose  of  taking  refreshments 
there;  theretofore,  to  wit,  on  &c.  and  on  divers  other  days  &c., 
wrongfully  and  maliciously  put  and  placed  in  and  upon  divers  parts 
of  the  said  river  near  to  the  plaintiff's  said  house,  and  wrongfully 
and  maliciously  kept  and  continued  there  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto,  diver  large  beams,  spars  and  other 
materials,  in  order  that  the  same  might,  and  the  same  during  all 

(1)  Appr.  Lyon  v.  Fishmongera*  Co.      (1880)   14  Ch.  D.  642,  49  L.  J.  Ch. 
(1876)    L.   E.    1    App.   Ca.    662,   46      321.— A.  C. 
L.  J.  Ch.  68;   folL  Fritz  v.  Hobwn 
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BosE  the  time  aforesaid  did,  at  certain  states  of  the  tide,  to  i¥it,  at  high- 
Gboves.  water,  for  a  long  space  of  time,  to  wit,  for  two  hours  next  before  and 
after  high-water,  drift  and  float  opposite  to  and  against,  and  at  the 
several  times  last  aforesaid  continued  floating  opposite  to  and  against 
the  said  house  of  the  defendant,  and  thereby  the  way  and  access 
from  the  said  river  theteto  was,  during  all  the  time  aforesaid, 
hindered  and  obstructed,  and  divers  persons  who  would  otherwise 
have  come  to  the  said  house  of  the  plaintifif  and  taken  refreshments 
there,  were  thereby  during  the  time  aforesaid  hindered  and  prevented 
from  so  doing. 

The  second  count  was  for  stopping  up  and  obstructing  a  footway 
leading  to  the  plaintiff's  public-house.  And  the  third  count  stated 
that  the  defendants  wrongfully  and  maliciously  placed  themselves 
in  a  certain  highway  near  to  the  said  house  of  the  plaintiff,  and 
intercepted  divers  persons  on  their  way  to  the  plaintiff's  house  for 
the  purpose  of  taking  refreshments  there,  and  by  falsely  repre- 
senting that  the  plaintiff's  house  was  disreputable,  and  that  nothing 
good  was  sold  at  or  to  be  obtained  there,  persuaded  the  said  persons 
[  •616  ]  and  they  *then  were  thereby  prevented,  and  did  desist,  from 
coming  to  the  house  of  or  dealing  with  the  said  plaintiff.  This 
count  concluded  with  an  allegation  of  special  damage  in  the 
refusal  of  certain  persons  to  continue  their  dealings  with  the 
plaintiff. 
Plea :  not  guilty. 

At  the  trial  before  Maule,  J.  at  the  second  sittings  for  London 
in  this  Term,  the  following  facts  appeared  in  evidence:  The 
plaintiff  was  the  occupier  of  the  public-house  in  question,  which 
was  situated  at  Bermondsey,  and  communicated  to  the  river 
Thames  by  a  passage  and  steps,  where  persons  frequenting  the 
plaintiff's  house  were  accustomed  to  land  from  boats.  The  defen- 
dants, who  were  mast  and  block  makers,  occupied  the  adjoining 
premises,  and  evidence  was  adduced  to  show  that  they  had  placed 
certain  timbers  and  spars  in  the  river  in  such  a  manner  that  at 
high- water  the  access  to  the  plaintiff's  house  was  obstructed.  It 
was  shown  that  the  plaintiff's  business  had  fallen  off  since  the 
alleged  obstruction.  No  evidence  was  given  in  support  of  the  second 
and  third  count. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  access  to 
the  plaintiff's  house  had  been  obstructed  in  fact ;  and  if  so,  whether 
the  obstruction  had  been  caused  by  the  accidental  floating  of  the 
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timber  across  the  plaintiff's  landing-place ;  and  directed  them  in        Ross 
that  case  to  find  a  verdict  for  the  defendants  ;  the  plaintiff's  counsel      qboyes. 
having  disclaimed  damages  if  the  jury  should  think  the  obstruction 
were  accidental. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  201. 

Bompas,  Serjt.  now  moved  to  arrest  the  judgment,  or  for  a  new 
trial  upon  the  ground  of  misdirection  : 

(Crbsswell,  J. :  You  must  take  the  question  as  to  the  new  trial 
first  in  order ;  for  a  motion  in  arrest  of  judgment  assumes  *the      [  *6i6  ] 
verdict  to  be  good. 

TiNDAL,  Gh.  J. :  A  motion  for  a  new  trial  cannot  be  made  after  a 
motion  in  arrest  of  judgment:  Turbervil  v.  Stamp  (i).  You  must 
shape  your  rule  for  a  new  trial  or  for  arrest  of  judgment.) 

The  ground  of  misdirection  is,  that  the  learned  Judge  omitted  to 
leave  it  to  the  jury  to  say  whether  any  special  damage  had  been 
proved. 

(Maule,  J. :  No  special  damage  is  alleged.  If  the  plaintiff  had 
alleged  that  J.  Smith  was  prevented  from  coming  to  the  public- 
house,  that  would  have  been  special  damage.  But  a  statement 
that  every  body  was  prevented  from  coming  is  a  statement  of  general 
damage. 

Cbbsswell,  J. :  It  is  not  necessary  to  prove  special  damage  in 
this  action.  It  is  sufficient  to  prove  particular  damage  (2) .  In  Iveson 
V.  Moore  (a)  it  was  held  that  the  preventing  of  colliers  from  coming 
to  a  colliery  by  obstructing  a  public  highway,  per  quod  the  benefit 
of  the  colliery  was  lost,  was  such  a  damage  as  would  enable  a  man 
to  maintain  an  action  for  the  nuisance.) 

A  party  complaining  of  the  obstruction  of  a  public  highway — and  a 
public  navigable  river  is  the  same  thing — must  show  some  special 
damage ;  for  the  inconvenience  in  such  a  case  is  general :  Hubert 
V.  Groves  (4),  Fineux  v.  Hovenden  (6). 

(1)  2  Salt  647.  See  also  Philpot  v.  (3)  1  Ld.  Bay.  486 ;  1  Salk.  15 ;  Ld. 
Paflfe,  4B.&C.  160;6DowL&Ey.281.  Holt,  10;  Garth.  451);    12  Mod.  262; 

(2)  See  Ratdifft  v.  Evam  [1892]   2  Com.  58 ;  Comb.  480. 
a  B.  524,  528,  61  L.  J.  Q.  B.  535.  -  (4)  1  Esp.  N.  P.  148. 
A.  C.  (5)  Cro.  Eliz.  664. 
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Robe  (Maule,  J. :  This  is  not  an  action  for  obstructing  the  river,  but 

Groves.      ^^^  obstructing  the  access  to  the  plaintiff's  house.) 

There  is  no  allegation  of  injury  to  the  plaintiff's  house. 

(TiNDAL,  Gh.  J. :  There  is  an  allegation  of  injury  to  the  plaintiff.) 

The  damage  as  laid  in  the  declaration  is  rather  a  damage  to  the 
individual  customers,  who  might  have  a  fancy  for  the  particular 
beer  sold  at  the  plaintiff's  house,  or  who  might  have  been  able  to 
[  •617  ]  get  credit  there.  Possibly  they  might  have  *maintained  an  action  : 
Russell  v.  The  Men  of  Devon  (i) ;  but  the  plaintiff,  unless  he  has 
sustained  some  special  damage,  is  not  entitled  to  bring  an  action 
for  that  which,  if  an  offence  at  all,  amounts  to  a  public  nuisance. 

(TiNDAL,  Gh.  J. :  There  is  nothing  on  the  face  of  this  declaration 
that  at  all  shows  a  nuisance  to  the  river. 

Erseike,  J. :  The  defendants  had  a  right  to  float  their  timber  on 
a  navigable  river. 

Maule,  J. :  The  only  plea  is  not  guilty ;  which  denies  the 
alleged  obstruction  of  the  way  from  the  river  to  the  plaintiff's 
house.) 

It  is  stated  in  the  declaration  that  the  defendants  wrongfully  and 
maliciously  placed  the  spars  &c.  upon  the  river.  The  doctrine 
that  an  action  will  not  lie  at  the  suit  of  an  individual  for  an 
obstruction  in  a  public  highway  unless  he  sustain  a  special  damage, 
is  supported  by  Chichester  v.  Lethbridge  (2). 

(TiNDAL,  Gh.  J. :  This  question  was  fully  discussed  in  Wilkes  v. 
The  Hungerford  Market  Company  (8).  One  objection  taken  in  that 
case  was  that  the  injury  of  which  the  plaintiff  complained,  in 
stopping  up  a  street,  was  an  injury  to  the  public  at  large,  and  was 
therefore  the  subject  of  an  indictment,  and  not  of  an  action ;  but 
this  Gourt  thought  otherwise,  as  a  distinct  injury  was  shown  to 
have  been  done  to  the  plaintiff. 

Erskine,  J. :  In  a  note  to  Chichester  v.  Lethbridge  (4),  the  reasons 
of  the  judgment  in  Iveson  v.  Moore  are  given  from  a  MS.  note  of 

(1)  1  R.  B.  583  (2  T.  R.  667).  Ry.  Co.  (1867)  L.  R  3  C.  P.  85,  37 

(2)  Willes,  71.  L.  J.  C.  P.  11). 
(a)  2  Bing.  N.  C.  281 ;  2  Scott,  446  (4)  Willes,  74  a. 

(held  overruled  in  Beckett  v.  Midland 
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Welles,  Ch.  J.  as  follows :  ''  The  reason  the  Judges  went  upon        Rose 

was  principally  this,  that  it  sufficiently  appeared  that  the  plaintiff      QtuovEs. 

must  and  did  necessarily  suffer  a  special  damage  more  than  the 

rest  of  the  King's  subjects  by  the  obstruction  of  this  way ;  because 

it  was  set  forth  that  the  only  way  to  come  to  the  coal  pits  from 

one  part  of  the  county  was  through  this  *way,  by  which  it  must      [  *6is  ] 

be  understood,  without  any  allegation  of  loss  of  customers,  that 

the  plaintiff  did  suffer  particularly  in  respect  to  his  trade  by  the 

plaintiff's  wrong.") 

In  that  case  special  damage  to  the  plaintiff  was  alleged. 

(Ebskime,  J. :  Particular  damage  was  alleged,  and  that  is  alleged 
here.) 

But  it  is  not  set  out  with  sufficient  particularity ;  nor  is  the  injury 
of  which  the  plaintiff  complains,  direct  and  immediate,  as  in  Greatly 
v.  Codling  (i).  Malachy  v.  Soper{2)  is  an  authority  to  show  that 
special  damage  must  be  particularly  alleged.  That  was  an  action 
for  slander  of  title  (which  in  respect  of  alleging  damage,  stands 
upon  the  same  footing  as  the  present  action),  and  it  was  held  not 
to  be  maintainable  without  an  allegation  of  special  damage.  The 
declaration  there  alleged  that  by  the  publication  of  a  paragraph  in 
a  newspaper  relating  to  shares  in  a  certain  mine,  ''  the  plaintiff 
was  injured  in  his  rights,  and  the  shares  possessed  by  him  and  in 
which  he  was  interested,  had  been  and  were  much  depreciated  and 
lessened  in  value ;  and  divers  persons  had  believed  and  still  did 
believe  that  he  had  little  or  no  right  to  the  shares,  and  that  the 
mine  could  not  be  lawfully  worked  or  used  for  his  benefit ;  and 
that  he  had  been  hindered  and  prevented  from  selling  or  disposing 
of  his  said  shares  in  the  mine,  and  from  working  and  using 
the  same  in  so  ample  and  beneficial  a  manner  as  he  otherwise 
would  have  done,  and  was  prevented  from  gaining  divers  profits 
which  would  otherwise  have  accrued  to  him;  "  and  this  was  held 
not  to  be  a  sufficient  allegation  of  special  damage.  That  case 
shows  also  that  particular  damage  and  special  damage  are  used 
synonymously, 

(Crbsswbll,  J. :  In  an  action  for  slandering  a  man  in  his  trade, 
where  the  declaration  alleges  that  he  thereby  lost  his  trade,  he 

(1)  27  R.  R.  626  (2  Bing.  263;   9  (2)  43  R.  R.  691  (3  Ring.  N.  0.  371; 

Moore,  489).  3  Scott,  723). 

27—2 


420  1843.     C.  P.    5  MAN.  &  G.  618—620.  [r.r. 


BosE  may  show  a  general  damage  done  to  his  trade ;  though  he  *cannot 
GBovEfi,  g^v6  evidence  of  particular  instances.  So  here,  may  not  the  plain- 
[  *619  ]      tiff  show  a  general  damage  to  his  trade  ?) 

That  general  damage  may  be  considered  as  special  or  particular  to 
him,  as  being  ultra  to  that  suffered  by  the  rest  of  the  world.  In 
Iveson  V.  Moore  it  appeared  there  was  only  one  way  to  the  coalpit. 

(Gresswbll,  J. :  That  is  from  one  part  of  the  county. 

TiNDAL,  Gh.  J. :  So  here,  the  house  was  only  accessible  from  the 
Thames  by  the  passage  which  the  defendants  obstructed.) 

No  unlawful  act  is  stated  in  this  declaration,  unless  it  is  taken  to 
contain  ap  allegation  that  the  act  was  done  with  an  intention  to 
injure  the  plaintiff.  In  WUkes  v.  The  Hungerford  Market  Company 
an  unlawful  act  was  stated  ;  for  it  was  alleged  that  the  defendants 
kept  the  way  stopped  up  for  an  unreasonable  time ;  there  is  no 
such  allegation  here. 

(Cbesswell,  J. :  There  is  an  allegation  that  the  defendants  put 
the  spars  upon  the  river  in  order  that  the  same  might  drift  and 
float  opposite  to  and  against  the  house  of  the  plaintiff.) 

That  is  an  averment  of  intentional  damage  to  the  plaintiff,  which 
is  the  only  cause  of  action  laid  in  the  declaration;  and  that 
question  was  not  left  directly  to  the  jury.  The  only  question 
substantially  left  was  whether  the  way  was  obstructed  in  fact. 

(Maule,  J. :  There  was  evidence  that  customers  could  not  get  to 
the  house.) 

But  there  was  no  evidence  of  any  intentional  injury  to  the  plaintiff. 
There  is  another  objection  to  the  declaration.  It  states  that  the 
defendants  kept  the  beams  and  spars  upon  the  river  "  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto,*'  that  is,  up  to  the 
time  of  the  declaration ;  and  up  to  that  time  therefore  the  damages 
must  be  presumed  to  be  given. 

(Maule,  J. :  It  is  laid  under  a  videlicet.  If  it  had  said  that  the 
obstruction  had  been  continued  "for  a  long  space  of  time,  to  wit, 
for  three  centuries,"  there  could  have  been  no  objection  to  it.) 

[  «20  ]         TiNDAL,  Ch.  J. : 

I  think  the  declaration  in  this  case  is  free  from  the  objections 
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that  have  been  urged  against  it.  A  private  right  is  set  up  on  the  Rose 
part  of  the  plaintiff;  and  to  that  he  complains  an  injury  has  been  gbovbs. 
done.  The  declaration  states  that  the  plaintiff  carried  on  the 
business  of  an  innkeeper  in  a  house  which  abutted  upon  a  certain 
navigable  river,  and  was  and  of  right  ought  to  have  been  accessible 
from  the  said  river  to  persons  navigating  thereon  in  boats  and 
other  craft.  There  is  no  traverse  of  the  right  so  alleged  on  the 
part  of  the  plaintiff.  The  declaration  goes  on  to  say  that  the' 
defendants  wrongfully  and  maliciously  put  and  placed  in  and  upon 
divers  parts  of  the  said  river  near  to  the  plaintiff's  house,  and 
wrongfully  and  maliciously  kept  and  continued  there  for  a  long 
space  of  time,  divers  large  beams,  spars  and  other  materials,  in 
order  that  the  same  might,  and  the  same  during  all  the  time 
aforesaid  did,  drift  and  float  opposite  to  and  against  the  plaintiff's 
house,  and  thereby  the  way  and  access  from  the  river  thereto  was, 
during  all  the  time  aforesaid,  hindered  and  obstructed.  But  it  is 
not  stated  that  the  place  where  the  beams  and  spars  were  placed 
or  drifted  was  part  of  a  public  highway  or  of  the  navigable  river. 
They  might  drift  close  to  a  bank  where  the  water  was  so  shallow 
that  no  boat  could  go  there;  and  that  would  not  be  a  public 
nuisance.  It  appears  to  me,  therefore,  that  the  plaintiff  is  not 
complaining  of  any  public  injury.  But  even  if  he  were,  I  think, 
after  the  cases  that  have  been  cited,  that  he  discloses  a  sufficient 
cause  of  action.  I  cannot  distinguish  the  present  case  from  Iveson 
V.  Moore  and  Wilkes  v.  The  Hungerford  Market  Company;  nor 
from  Rose  v.  Miles  (i),  where  the  declaration  stated  that  before  and 
at  the  time  of  committing  the  grievance,  the  plaintiff  was  navi- 
gating his  barges  laden  with  goods  along  a  ^navigable  creek,  and  [  *62i  ] 
that  the  defendants  wrongfully  moored  a  barge  across  and  kept 
the  same  so  moored,  and  thereby  obstructed  the  public  navigable 
creek,  and  prevented  the  plaintiff  from  navigating  his  barges  so 
laden ;  per  quod  the  plaintiff  was  obliged  to  convey  his  goods  a 
great  distance  over  land,  and  was  put  to  trouble  and  the  expense 
of  the  carriage  of  his  goods  over  land.  The  same  objection  was 
taken  there  as  in  this  case,  namely,  that  the  obstruction  was  in 
the  nature  of  a  common  nuisance,  and  was  not  a  particular  injury 
to  the  plaintiff;  and  that  he  had  not  shown  any  special  damage 
resulting  to  him  from  the  alleged  grievance.  But  this  Court  held 
that  there  was  such  a  special  damage  shown  for  which  an  action 
would  lie ;  and  their  judgment  was  confirmed  by  a  court  of  error. , 

(1)  16  B.  B.  405  (4  M.  &  a  101). 
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Kobe        After  these  cases  I  do  not  see  here  how  we  can  arrest  the  judgment 
Groves.      npon  that  ground.     The  other  point  has  received  a  sufficient  answer. 
And  they  are  both  upon  the  record ;  so  that  the  defendants,  if  so 
minded,  may  have  their  writ  of  error. 

With  regard  to  the  new  trial,  I  think  that  the  defendants,  if 
they  meant  to  make  any  point  as  to  the  only  question  for  the  jury 
being  whether  the  act  were  done  intentionally,  ought  to  have  raised 
it  when  the  Judge  was  summing  up. 

Ebseike,  J. : 

I  am  of  the  same  opinion.  It  is  said  that  the  learned  Judge 
ought  to  have  left  the  question,  whether  the  plaintiff  had  sustained 
any  special  damage.  But  the  count  under  consideration  does  not 
contain  any  allegation  of  special  damage  in  the  usual  sense  of  the 
term.  The  only  question  in  the  case  was,  whether  there  was  any 
injury  to  the  plaintiff  by  the  obstruction  of  the  access  to  his  house ; 
and  that  must  have  been  the  measure  of  damages,  which  the  jury 
took  into  their  consideration.  There  is  no  ground  therefore  for  a 
new  trial. 
[  622  ]  As  to  the  arrest  of  judgment  the   declaration   shows,  in   the 

language  of  Iveson  v.  Moore ^  that  the  plaintiff  had  sustained  a  damage 
more  than  the  rest  of  the  Queen's  subjects ;  and  that  may,  in  one 
sense,  be  termed  a  damage  special  or  peculiar  to  the  plaintiff. 
To  support  that  allegation  it  was  not  necessary  to  aver  the  loss 
of  any  particular  customers.  Upon  both  grounds,  therefore,  the 
application  fails. 

Maule,  J. : 

I  think  the  declaration  is  perfectly  good.  It  states  in  substance 
that  the  defendant  had  placed  timber  upon  the  river  in  such  a 
manner  as  to  prevent  customers  coming  to  the  plaintiff's  house. 
That  is  an  injury  to  the  plaintiff  with  which  the  public  have 
nothing  whatever  to  do.  And  supposing  that  the  declaration  did 
allege  a  nuisance  to  a  public  highway,  still  there  is  a  clear  state- 
ment of  a  private  injury  to  the  individual  complaining:  but  I 
think  no  public  injury  is  alleged.  There  is  not  much  probability 
of  a  writ  of  error  being  brought,  if  the  rule  now  moved  for  is 
refused ;  but  a  great  certainty  of  it  if  the  rule  were  granted.  The 
defendants  by  pleading  not  guilty  only,  have  merely  denied  that 
they  stopped  the  way  in  question ;  but  it  was  proved  that  they 
had  done  so.    With  regard  to  the  amount  of  damages,  the  plaintiff 
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Deviee  of  realty  to  A.  *'  for  and  during  the  natural  life  of  the  said  A. ; 
and  from  and  after  his  decease  unto  all  and  every  the  issue  of  the  body  of 
A.,  share  and  share  alike,  as  tenants  in  oommon,  and  the  heirs  of  such 
issue : " 

Held,  that  A.  took  an  estate  for  life  only. 

Thb  following  case  was,  by  order  of  Lord  Lakgdale,  Master  of 
the  Bolls,  bearing  date  the  22nd  of  November,  1842,  submitted  for 
the  opinion  of  this  Court : 

John  Mitchell,  late  of  Clayton,  in  the  parish  of  Bradford, 
in  the  county  of  York,  yeoman,  deceased,  being  at  the  date  and 


showed  that  he  had  lost  his  custom  by  reason  of  the  obstruction.  Bos£ 
I  told  the  jury  not  to  find  for  the  plaintifif  if  they  were  of  opinion  gboVes. 
that  the  timber  had  broken  loose  and  drifted  before  the  plaintiff's 
house  by  accident — the  plaintiff  not  asking  for  damages  if  the 
obstruction  were  accidental— though  perhaps  even  if  the  obstruc- 
tion had  been  of  that  character,  he  might  have  been  entitled  to  a 
verdict. 

Crbsswell,  J. : 

I  am  of  the  same  opinion.  The  question  in  issue  was,  I  think, 
properly  left  to  the  jury ;  and,  therefore,  there  is  no  ground  for 
disturbing  the  verdict. 

As  to  the  arrest  of  judgment,  it  seems  to  me  the  declaration  [  623  ] 
discloses  a  sufficient  cause  of  action  in  the  plaintiff,  whether  the 
obstruction  complained  of  was  a  nuisance  to  the  highway  or  not. 
Iveson  V.  Moore  is  hardly  distinguishable  from  the  present  case, 
except  that  there  an  objection  was  taken  to  the  declaration  which 
does  not  exist  here.  In  that  case  Holt,  Ch.  J.  observes,  *'  Though 
it  is  laid  that  the  plaintiff  lost  his  customers  &c.,  that  is  not  special 
enough ;  but  it  ought  to  be  shown  that  customers  were  coming  to 
buy  and  were  obstructed,  whereby"  &c.  The  declaration  was 
nevertheless  held  sufficient.  In  the  present  case  the  declaration 
expressly  alleges  that  divers  persons,  who  would  otherwise  have 
come  to  the  plaintiff's  house  and  taken  refreshments  there,  were 
by  reason  of  the  obstruction  caused  by  the  defendants  prevented 
from  so  doing.  Iveson  v.  Moore  is  therefore  a  direct  authority  in 
favour  of  the  present  plaintiff. 

Rvle  refused* 


GBEENWOOD  v.  EOTHWELL.  ,J848 

3Iay  10. 
(3  Man.  &  G.  628—633 ;  S.  C.  6  Soott,  N.  R.  670  ;  12  L.  J.  C.  P.  259.) 


[628] 
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Gbebkwood  execution  of  his  will  hereinafter  mentioned,  and  thence  until  and 
KoTuwELL.  ^^  ^^^  ^^^  o^  ^^B  decease,  seised  of  certain  lands  and  hereditamente 
situate  at  Clayton,  in  fee-simple,  made  and  published  his  last  will 
and  testament  in  writing,  duly  executed  and  attested  as  then  by  law 
required  for  the  devise  of  freehold  estates,  and  bearing  date  the 
6th  of  September,  1811,  whereby,  after  certain  other  devises  and 
bequests,  he  gave  and  devised  the  said  hereditaments  in  the  words 
following : 

''And  I  also  give  and  devise  unto  Jonas  Greenwood,  the  son  of 
my  late  brother-in-law  Joseph  Greenwood,  all  my  lands  and  here* 
ditaments  situate  in  Clayton  aforesaid,  and  now  in  the  occupation 
of  John  Mortimer,  and  also  all  other  my  messuages,  cottages,  lands 
and  tenements  situate  in  Clayton  aforesaid,  for  and  during  the 
natural  life  of  the  said  Jonas  Greenwood ;  and  from  and  after  his 
decease,  I  give  and  devise  the  same  premises,  unto  all  and  every  the 
issue  of  the  body  of  the  said  Jonas  Greenwood  share  and  share 
alike,  as  tenants  in  common,  and  the  heirs  of  such  issue." 

The  testator  died  without  having  revoked  or  altered  his  said  will. 

The  said  Jonas  Greenwood  thereupon  became  seised  of  the  said 
devised  premises  as  devisee  thereof  under  the  said  will;  and  by 
[  ^629  ]  indentures  of  lease  and  release,  bearing  *date  the  ISth  and  14th  of 
March,  1828,  conveyed  these  premises  to  Abraham  Tempest,  his 
heirs  and  assigns,  and,  in  pursuance  of  a  covenant  for  the  pur- 
pose contained  in  the  said  indenture  of  release,  levied  a  fine  of  mr 
conusance  de  droit  come  ceo,  &c.,  with  proclamations,  to  the  said 
Abraham  Tempest  and  his  heirs,  of  the  said  premises. 

The  defendants  claimed  under  the  said  Abraham  Tempest. 

The  said  Jonas  Greenwood  died  leaving  children. 

The  plaintiffs,  as  the  surviving  children,  and  as  the  heir-at-law  of 
one  of  them  deceased,  claimed  the  premises  under  the  will. 

The  question  for  the  opinion  of  the  Court  is,  what  estate  did 
Jonas  Greenwood  take  in  the  devised  premises  under  the  will  ? 

The  Court  and  parties  to  be  at  liberty  to  refer  to  any  other  parts 
of  the  will  on  the  argument  of  the  case  (i). 

The  case  was  argued  on  Wednesday,  the  10th  of  May. 

Byles,  Serjt.  (with  whom  was  J.  Turner)  for  the  plaintiffs : 

Jonas  Greenwood,  the  devisee,  took  an  estate  for  life  only.    The 
words  ''  issue  of  the  body  "  in  the  devise  are  words  of  purchase  and 
(1)  The  other  parts  of  the  will  threw  no  light  on  the  devise  in  question. 
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not  of  limitation  ;  and  the  plain ti£fs,  as  the  children  of  the  tenant  greenwood 
for  life,  take  the  fee  as  tenants  in  common  in  remainder.  This  bothwell. 
constraction,  which  there  is  no  rule  of  law  to  defeat,  effectuates  the 
plain  intention  of  the  testator  who  expressly  devises  the  estate  to 
Jonas,  for  and  during  his  natural  life.  This  shows  the  termination 
of  his  estate,  and  the  following  words : ''  from  and  after  his  decease  " 
show  the  commencement  of  another  estate.  The  defendants  will 
contend  that  the  devisee  took  an  estate  tail,  and  applying  *the  rule  [  *630  ] 
in  Shelley' t  case  (i),  they  will  make  the  words,  ''  for  and  during  the 
natural  life  of  the  said  Jonas  Greenwood  "  of  no  avail ;  they  must 
also  expunge  the  words,  ''  share  and  share  alike  as  tenants  in 
common,  and  the  heirs  of  such  issue."  The  latter  words  would  be 
superfluous  or  repugnant  if  an  estate  tail  had  been  previously 
given.  They  were  intended  to  dispose  of  the  whole  estate,  which 
it  was  the  manifest  intention  of  the  testator  to  do ;  but  the  con- 
struction contended  for  on  the  other  side  would  leave  the  fee 
undisposed  of.  In  order  to  give  a  meaning  to  the  words,  "all 
and  every  the  issue,"  the  defendants  must  adopt  the  doctrine  of 
cy  pres,  and  contend  that  they  must  mean  **  all  and  every  the 
issue  successively."  There  is  no  case  in  which  the  word  "  issue  " 
has  been  held  to  be  a  word  of  limitation,  where,  as  in  this  case, 
there  were  also  words  of  division  and  distribution — such  as,  "  share 
and  share  alike,  as  tenants  in  common  " — or  superadded  words  of 
limitation — ^as  ''heirs  of  such  issue" — or,  where  there  was  no 
limitation  over.  The  devise  over  is  to  the  ''issue  of  the  body" 
of  J.  G.,  not  to  the  "  heirs  of  the  body,"  which  primd  fade  are 
words  of  limitation;  nor  to  the  "children,"  which  is  a  word  of 
purchase.  "  Issue  of  the  body  "  is  an  intermediate  expression 
which  may  be  interpreted  either  way,  so  as  to  best  to  carry  out 
the  intention  of  the  testator.  Lees  v.  Mosley  (2),  and  the  cases 
there  cited  of  Hockley  v.  Mawhey  (3),  Doe  d.  Cole  v.  Oold8mith{4), 
and  Loddington  v.  Kime{&),  are  distinct  authorities  to  show  this 
flexible  quality  of  the  word  "  issue."  Even  if  the  words  had  been 
**  heirs  "  (instead  of  issue)  "  of  the  body  "  still  the  devisee  would 
have  taken  only  an  estate  for  *life,  according  to  Doe  d.  Long  v.  [  »63i  ] 
Laming  (6) ;  which  has  never  been  overruled,  though  its  authority 
is  certainly  doubted  in  Jarman  on  Wills  (7).    But  the  present  case 

(1)  1  Ca  Bep.  88,  93.  Marsh.  517). 

(2)  41  B.  R  348  (1  T.  &  C.  589).  (5)  1  Salk.  224 ;  1  Ld.  Bay.  203. 

(3)  1  B.  B.  93  (1  Ves.  Jr.  143;  3  (6)  2  Burr.  1100. 
Br.  C.  C.  82).  (7)  Page  287,  Vol.  2. 

(4)  17  B.  B.  487  (7  Taunt.  209 ;  2 
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Greekwood   is  much  stronger.     Jesson  v.  Wright  (i),  and  Doe  d.  BosnaU  v. 

Roth  WELL.  Harvey  (2),  will  be  relied  upon  for  the  defendants,  as  showing 
that  words  of  distribution  are  not  sufficient  to  defeat  the  rule  in 
SheUey's  case ;  but  in  the  former  case  the  devise  over  was  to  the 
''  heirs  of  the  body  "  of  the  first  devisee  ;  and  in  both  cases  there 
were  no  words  of  superadded  limitation,  and  there  were  limitations 
over.  The  presence  or  absence  of  a  limitation  over  has  always 
been  considered  material  as  assisting  in  the  construction  of  a  will. 
And  it  is  reasonable  that  it  should  be  so.  If  the  testator  limits 
over,  it  is  strong  to  show  that  he  intended  to  give  only  an  estate- 
tail.  If  he  does  not  it  is  equally  strong  to  show  that  he  intended 
to  give  the  whole  estate.  If  the  words  at  the  end  of  the  present 
devise  had  been  ''  the  heirs  of  the  body  of  such  issue,"  instead  of 
simply  ''  the  heirs  of  such  issue ;  "  some  difficulty  might  have 
arisen,  as  the  plaintiffs  then  must  have  asked  the  Court  to  imply 
cross  remainders. 

ChanneU,    Serjt.    (with    whom    was     W.    Rogers)     for    the 
defendants : 

The  first  devisee  took  an  estate-tail.  It  is  impossible  to  give 
effect  to  all  the  words  in  the  devise.  Some  are  repugnant  and 
others  inoperative.  The  words  *'  issue  of  the  body  "  must  be  taken 
as  nomen  coUectivum,  Primd  facie  they  import  an  estate  tail ;  and, 
as  observed  by  Thurlow,  L.  C.  in  Hockley  v.  Mawhey^  they  are 
perhaps  the  aptest  which  can  be  used  to  introduce  such  estate. 
[  *C32  ]  The  testator  here  does  not  devise  to  his  relations  by  *blood.  His 
object  is  to  benefit  Jonas  Greenwood,  and  his  issue,  and  that  the 
estate  should  revert  to  his  own  right  heirs,  but  not  till  the  failure 
of  such  issue.  The  word  ''  issue  "  is  to  be  taken  in  an  indefinite 
sense,  as  a  word  of  limitation ;  for  if  Jonas  Greenwood  took  only 
an  estate  for  life,  and  had  children,  who  had  issue,  and  the  children 
died  during  the  life  of  the  testator,  the  grandchildren  would  take 
nothing,  as  they  could  only  take  by  way  of  remainder,  and  the 
estate  would  have  lapsed ;  but  according  to  the  construction  con- 
tended for  on  the  part  of  the  defendants,  the  grandchildren  would 
take  an  estate-tail. 

(Maule,  J. :  According  to  your  view,  the  same  construction  would 
follow  if  Jonas  Greenwood  died,  living  the  testator,  when  the  whole 
estate  would  lapse.) 

(1)  21 B.  IL  I  (2  Bligh,  1,  oyerruling  (2)  4  B.  &  C.  610,  per  nom.  Baynall 
Dot  d.  Wright  v.  Jesaoiiyo'K.  &  S.  95).      v.  Harvey,  7  Dowl.  &  By.  78. 
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The  argument  is  only  intended  to  show  that  the  object  of  the  Greenwood 
testator  was,  to  benefit  the  issue  indefinitely,  and  not  the  children  rothwell. 
merely.  The  ground  of  the  decision  in  Hockley  v.  Mawbey  was, 
that  there  was  a  power  of  appointment  to  distribute  the  shares, 
showing  that  the  objects  of  his  bounty  were  not  intended  to  take  as 
tenants  in  tail,  but  in  fee.  Doe  d.  Cole  v.  Goldsmith  turned  upon  a 
similar  point.  Doe  d.  Long  v.  Laming  is  inconsistent  with  the  more 
recent  authorities  of  Doe  d.  BosnaU  v.  Harvey,  and  Jesson  v. 
Wright.  But  even  assuming  it  not  to  be  so,  the  peculiar  language 
of  the  will  in  that  case  will  prevent  the  application  of  the  decision 
as  a  general  principle.  Goodright  d.  Lisle  v.  Pullyn  (i),  Wright  v. 
Pearson  (2),  Denn  d.  Geeringv.  Shenton  (3),  Roe  d.  Dodson  v.  Grew  (4), 
Doe  d.  Blandford  v.  Applin  (5),  Denn  d.  Webb  v.  Puckey  (6),  Frank 
V.  Stovin{1)f  Mogg  v.  Mogg{s),  Ward  v.  Bevil{9i),  ♦and  more  [•633] 
particularly  Tate  v.  Clark  (lo),  are  authorities  for  the  defendants. 
Loddington  v.  Kime  is  not  reconcilable  with  King  v.  Burchell  (ii). 

Byles,  Serjt.,  in  reply  : 

Tate  V.  Clark  is  hardly  an  authority  upon  this  point.  Doe  d. 
Bosnall  v.  Harvey  (which  was  decided  after  Jesson  v.  Wright), 
expressly  recognises  Doe  d.  Long  v.  Laming;  where  the  words 
''  heirs  of  the  body,"  were  held  to  be  words  of  limitation,  upon  the 
ground  that  if  they  were  construed  to  be  words  of  purchase,  many 
objects  of  the  testator's  bounty  would  be  deprived  thereof.  The 
defendants,  in  this  case,  have  failed  to  show  that ''  issue  "must  of 
necessity  be  a  word  of  limitation.  They  ask,  in  effect,  that  the 
whole  estate  shall  be  given  to  the  eldest  son  by  striking  out  the 
words  of  distribution. 

The  following  Certificate  was  afterwards  sent : 

''  This  case  has  been  argued  before  us :  and  we  are  of  opinion 

that  Jonas  Greenwood   took  an  estate  for    life   in  the  devised 

premises  under  the  will  of  John  Mitchell. 

"N.    C.    TiNDAL. 

"T.  Erskinb. 
"W.  H.  Maulb. 
"C.  Crbsswbll." 

1)  2  Ld.  Bay.  1437 ;  2  Stra.  729.  (7)  3  East,  548. 

(2)  1  Eden,  119 ;  Ambl.  368.  (8)  15  E.  E.  185  (1  Mer.  654). 

(3)  Cowp.  410.  (9)  30  E.  E.  840  (1  Y.  &  J.  512). 

(4)  2  Wils.  322 ;  Wilmot,  272.  (10)  49  R  E.  296  (1  Beav.  100). 
(6)  2  B.  R  337  (4  T.  E.  82).  (1 1)  1  Eden,  424 ;  Amb.  379. 
(6)  2  B.  E.  601  (5  T.  E.  299). 


428  1843.     C.  P.     5  MAN.  &  G.  639—640.  rR.R. 

1843.  BOKEADAILE  v.  HUNTER 

MayU.  ^^  ^^^   ^  ^  639—669;  S.  C.  5  Scott,  N.  R.  418;  12  L.  J.  C.  P.  225 ; 

[  6S9  ]  7  Jur.  443.) 

A  policy  of  life  insurance  contained  a  proviao  (inter  alia)  that  in  case 
*<  the  assured  should  die  by  his  own  hands,  or  by  the  hands  of  justice,  or  in 
consequence  of  a  duel,*'  the  policy  should  be  Yoid.  The  assured  threw 
himself  into  the  Thames  and  was  drowned.    Upon  an  issue  whether  the 

*  assured  died  by  his  own  hands,  the  jury  found  that  he  **  voluntarily  threw 

*  himself  into  the  water,  knowing  at  the  time  that  he  should  thereby  destroy 
his  life,  and  intending  thereby  to  do  so ;  but  that  at  the  time  of  committing 
the  act  he  was  not  capable  of  judging  between  right  and  wrong :  " 

Held  (TiNDAL,  Ch.  J.  dissentiente),  that  the  policy  was  avoided,  as  the 
proviso  included  all  acts  of  voluntary  self-destruction,  and  was  not  limited 
by  the  accompanying  provisoes  to  acts  of  felonious  suicide. 

Covenant  by  the  executor  of  the  Rev.  William  Borradaile,  npon 
a  policy  of  insurance  effected  by  the  London  Life  Association  (of 
which  ^Society  the  defendant  and  George  Dorrien,  since  deceased, 
were  two  of  the  trustees)  upon  the  life  of  the  deceased  W.  B.  for  the 
payment  of  1,000Z.  within  three  months  after  proof  of  his  death. 
Averment :  of  regular  payment  of  the  premium  and  performance 
of  all  covenants  and  conditions  on  the  part  of  the  deceased ;  that 
he  died  on  the  16th  of  February,  1888,  of  which  notice  was 
given  to  the  Society.  Breach,  non-payment.  Profert  of,  letters 
testamentary. 

Plea,  craving  oyer  of  the  policy,  which  was  dated  80th  of  May, 
[  '640  ]  1828,  and  witnessed  that,  whereas  the  Rev.  *W.  B.,  jun.,  vicar  of 
Wandsworth,  had  agreed  to  become  a  member  of  the  Society  called, 
&c.,  according  to  a  deed  of  settlement  bearing  date,  &c. ;  and 
whereas  the  said  Society  had  agreed  to  assure  to  W.  B.  the 
sum  of  1,000Z.,  to  be  paid  to  his  executors,  &c.,  after  his  decease, 
at  the  annual  premium  of  88Z.  15^. :  it  then  stated  the  payment  of 
the  first  premium  by  W.  B.,  and  his  agreement  to  pay  the  annual 
premium  in  every  succeeding  year.  The  trustees  then  covenanted 
that  if  the  assured  should  continue  to  pay  the  premium,  and  should 
well  and  truly  perform  and  keep  all  covenants,  conditions,  &c.  con- 
tained in  the  said  deed  of  settlement,  and  all  orders,  rules,  &c., 
made  at  any  general  Court  of  the  Society,  they,  or  the  trustees  for 
the  time  being,  covenanted,  within  three  calendar  months  after 
proof  of  the  death  of  the  assured,  to  pay  to  his  executors,  &c.,  the 
sum  of  1,000Z. :  ''  provided,  and  it  is  hereby  declared  to  be  the  true 
intent  and  meaning  of  this  policy  of  assurance,  and  the  same  is 
accepted  by  the  said  assured  upon  these  express  conditions, — that 
in  case  the  assured  shall  die  upon  the  seas  (except  in  such  passages 
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as  are  allowed  by  the  rules  of  the  Society),  or  go  beyond  the  limits  Bobradaile 
of  Europe,  or  enter  into  or  engage  in  any  naval  or  military  service  humtbr. 
whatsoever,  unless  licence  be  obtained  from  a  court  of  directors  of 
the  said  Society,  or  shall  die  by  his  own  hands,  or  by  the  hands  of 
jastice,  or  in  consequence  of  a  duel,  or  if  the  age  of  the  said 
assured  does  now  exceed  thirty-six  years,  or  if  the  said  assured  be 
now  afflicted  with  any  disorder  which  tends  to  the  shortening^of 
life,  or  if  a  certain  declaration  bearing  date  the  28th  day  of  May 
instant,  made  and  signed  by  or  on  behalf  of  the  assured,  and  form- 
ing the  basis  of  the  contract  between  the  said  assured  and  the 
Society  contains  any  untrue  averment, — this  policy  shall  be  void." 
Signed  by  George  Dorrien,  and  the  defendant.  The  plea  then  con- 
tinued thus :  ''  that  true  it  is  that  the  said  W.  B.  died  as  *in  the  I  *^^^  ] 
said  declaration  mentioned;  but  that  the  said  W.  B.,  after  the 
making  of  the  said  instrument  or  policy  of  assurance,  to  ^it,  on 
the  16th  day  of  February,  a.d.  1838,  so  died  by  his  own  hands, 
whereby  the  said  instrument  or  policy  of  assurance  became  void." 
Verification. 

Beplication,  that  the  said  W.  B.  did  not  die  by  his  own  hands, 
niodo  et  forma ;  upon  which  issue  was  joined. 

The  cause  was  tried  before  Erskine,  J.  at  the  London  sittings 
after  Michaelmas  Term,  1841 ;  when  it  was  proved  on  the  part  of 
the  defendant,  that  on  the  night  of  the  16th  February  the  deceased 
threw  himself  from  Yauxhall  Bridge  and  was  drowned ;  and  it  was 
contended  that  it  was  not  competent  to  the  plaintiff  to  go  into  any 
question  as  to  the  insanity  of  the  deceased,  inasmuch  as  if  his 
death  was  in  fact  occasioned  by  his  own  hand  or  act  the  policy 
was  void,  and  that  it  was  immaterial  whether  he  was  sane  or 
insane.  On  the  part  of  the  plaintiff  it  was  argued  that  the  real 
question  to  be  tried  was,  whether  the  deceased  had  committed 
suicide,  such  being  the  sense  of  the  words  *'  shall  die  by  his  own 
hands ;  "  and  that  the  question  to  be  considered  was,  whether  the 
assured  was  or  was  not  in  a  sane  state  of  mind  at  the  time  he 
committed  the  act ;  or,  in  other  words,  that  it  must  have  been  the 
intentional  act  of  a  sane  man  having  the  control  of  his  will,  to 
bring  it  within  the  condition  in  the  policy. 

The  learned  Judge  expressed  his  opinion  that  if  the  deceased's 
mind  was  so  far  gone  that  he  did  not  know  the  consequences  of  the 
act  and  the  mind  was  not  moving  to  the  act,  it  was  not  within  the 
proviso;  but  his  Lordship  said  that  in  case  this  might  not  be 
the  true  construction  of  the  proviso,  the  question  had  better  be 
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BoBBADAiLE  Submitted  to  the  jury  in  both  pomts  of  view  so  as  to  avoid  the 
HuKTEB.     expense  of  another  trial ;  and  he  suggested  the  following  mode  of 

leaving  the  questions : 
[*642]  ''First:    Did   the    deceased    wilfully  cast   himself    into    *the 

water  with  the  intention  of  destroying  his  life,  knowing  it  at 
the  time. 

*^  Secondly  :  Whether  at  the  time  he  was  in  such  a  state  of  mind 
that  he  was  not  a  morally  responsible  or  accountable  being." 

This  arrangement  having  been  assented  to  by  the  counsel  on 
both  sides,  the  cause  proceeded ;  and  a  great  deal  of  evidence  was 
produced  to  show  the  insanity  of  the  deceased. 

The  learned  Judge  in  summing  up  told  the  jury  that  the 
question  they  had  to  decide  was,  whether,  according  to  the 
meaning  of  this  policy,  the  Bev.  Mr.  Borradaile  had  died  by  his 
own  hands.  In  his  (the  Judge's)  opinion  the  true  construction  of 
the  instrument  was,  that  if  the  assured  by  his  own  act  intentionally 
destroyed  his  own  life,  and  that  he  was  not  only  conscious  of  the 
probable  consequences  of  the  act,  but  did  it  for  the  express  purpose 
of  destroying  himself  voluntarily,  having  at  the  time  sufficient 
mind  to  will  to  destroy  his  own  life,  the  case  would  be  brought 
within  the  condition  of  the  policy.  But  if  he  was  not  in  a  state  of 
mind  to  know  the  consequences  of  the  act,  then  it  would  not  come 
within  the  condition.  The  jury  would  first  say,  therefore,  whether 
according  to  the  evidence,  they  were  satisfied,  that  the  deceased 
came  to  his  death  by  his  own  voluntary  act,  knowing  at  the  time 
what  the  consequence  of  it  would  be — that  is,  whether  he  threw 
himself  into  the  water  for  the  purpose  of  destroying  his  life,  being 
in  a  state  of  mind  to  will  to  do  so  :  and  next,  whether,  at  the  time 
of  destroying  his  life,  he  was  capable  of  distinguishing  between 
right  and  wrong,  so  as  to  be  a  morally  responsible  agent. 

The  jury,  after  retiring,  returned  the  following  verdict :  "  That 
Mr.  Borradaile  threw  himself  from  the  bridge  into  the  water  with 
the  intention  of  destroying  life;  and,  previous  to  the  said  act, 
[  *643  ]  there  is  no  evidence  of  insanity."  ^This  finding  not  being 
considered  satisfactory  by  the  learned  Judge  as  not  indicating  the 
state  of  the  assured's  mind  at  the  time  he  committed  the  act  in 
question,  the  jury  again  retired,  and  then  returned  their  verdict  in 
these  words :  ''  That  Mr.  Borradaile  voluntarily  threw  himself  from 
the  bridge  with  the  intention  of  destroying  life ;  but  at  the  time  of 
committing  the  act,  he  was  not  capable  of  judging  between  right 
and  wTong." 
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It  was  submitted  by  the  plaintiff's  counsel,  that  this  was  in  Bo&badaile 
substance  a  verdict  for  the  plaintiff.  The  Judge,  however,  thought  hunteb. 
the  verdict  had  better  be  entered  pro  forma  for  the  defendant ;  with 
liberty  for  the  plaintiff  to  move  that  it  be  entered  for  him,  with 
1,1772.  damages,  which  were  assessed  by  the  jury ;  being  the 
1,OOOZ.  insured  by  the  policy  with  interest  thereon  at  5  per  cent, 
from  the  1st  of  July,  1838,  when  the  money  became  payable 
according  to  the  stipulation  of  the  policy. 

In  Hilary  Term,  1842,  Sir  Thomas  Wild£,  Serjt.  obtained  a  rule 
nisi  to  set  aside  the  verdict  for  the  defendant,  and  enter  a  verdict 
for  the  plaintiff  accordingly.  He  referred  to  the  unreported  cases 
of  Garrett  v.  Barclay  (i),  Kinnear  v.  Borradaile  (2),  and  Kinnear  v. 
Nicholson  (8). 


(1)  Gabrett  v.  Babclay. 

This  case  was  tried  before  Alexander, 
C.  B.  at  the  London  sittings  after 
Easter  Term,  1826. 

It  was  an  action  on  a  policy  of 
assurance  granted  by  the  Bock  Life 
Assurance  Office  on  the  life  of  Daniel 
Bainier  for  3,000/.  The  policy  was 
effected  in  1812.  The  words  in  the 
condition  of  the  policy  were — 

*'In  case  the  said  D.  B.  should 
commit  suicide,  or  die  by  duelling 
or  the  hands  of  justice,  or  upon  the 
hi^h  seas  &c.,  the  policy  to  be 
void." 

The  defendant  pleaded  that  Daniel 
Bainier  had  committed  suicide,  and 
the  policy  had  become  forfeited.  The 
replication  denied  that  he  had  com<^ 
znitted  suicide.    Issue  joined. 

It  was  contended  by  Mr,  Jtruis, 
the  plaintiff's  counsel,  that  the  object 
of  the  proviso  was  to  guard  against 
frauds  by  persons  insuring  their  lives, 
and  shortly  afterwards  preferring 
death  to  benefit  their  families;  and 
that  Bainier  being  insane  did  not 
commit  suicide. 

It  appeared  that  the  assured  ^Daniel 
Bainier  had  for  some  time  laboured 
under  insanity,  and  that  on  the  morn- 


ing of  the  17th  of  March,  1825,  he  was 
found  drowned  in  a  pond  of  water ;  it 
further  appeared  that  in  the  night,  he 
had  undressed  himself,  and  folded  and 
laid  his  clothes  on  the  butting  of  a  hay- 
stack, and  had  walked  near  100  yards 
naked  to  the  pond  in  which  he  was 
found;  the  water  was  shallow,  not 
three  feet  deep  at  that  spot;  and  he 
was  found  in  the  morning,  his  back 
quite  out  of  the  water  and  his  head 
under  the  water,  quite  dead ;  the  find- 
ing of  the  coroner's  jiuy  was,  that  he 
destroyed  or  drowned  himself  in  a  fit  of 
insanity.  At  the  trial  a  question  was 
raised,  whether  the  assured  had  not 
gone  to  the  pond  to  bathe, — ^it  being 
shown  that  he  was  accustomed  to 
bathe, — and  died  from  apoplexy. 

The  LoBD  Chief  Babox  told  the 
jury  that  the  question  was,  whether 
under  the  circumstances  they  were 
satisfied  that  Bainier  died  by  taking 
measures  intending  to  kill  himself,  or 
whether  he  died  by  t  ^dng  measures 
without  any  such  iutention ;  that 
beyond  all  doubt  he  was  insane;  that 
it  was  suggested  that  he  had  gone  to 
the  pond  to  bathe ;  but  that  was  a 
question  for  them. 

The  jury  found  a  verdict  for   the 


[  'W*,  n.  J 


(2),  (3)  For  notes  (2)  and  (3)  see  p.  432. 
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BoBBADAiLE  CkanfieU,   Serjt.    (with   whom   was   TV.  H.  Wat9on)   showed 

HuKTBB.  cause  in  last  Trinity  Term  (i) : 

[  6^^  ]  i^he  question  in  this  case  is  as  to  the  meaning  of  the  *term 

"dying  by  his  own  hands."  The  defendant  submits  that  if  the 
deceased,  by  his  own  personal  agency,  destroyed  his  life,  intending 
to  do  so,  the  policy  is  avoided.  The  plaintiff,  on  the  other  hand, 
insists  that,  although  the  deceased  may  have  destroyed  his  life  ih 
the  manner  stated,  still  if  he  was  insane  at  the  time  or  incapable 
of  distinguishing  right  from  wrong,  the  policy  is  not  avoided. 

It  is  not  contended  on  the  part  of  the  defendant  that  the  policy 
would  be  avoided  by  a  mere  accidental  destruction  of  life  by  the 
party  himself ;  but  it  would  be  if  the  act  was  done  intentionally, 
even  though  circumstances  might  exist  which  would  exempt  the 
party  from  all  moral  culpability.  The  expression  must  receive  a 
reasonable  construction,  and  must  be  taken  to  mean,  if  the  party 
shall  die  by  his  own  act.  The  effect  of  the  verdict  is,  that  the 
deceased  threw  himself  off  the  bridge,  knowing  that  he  should 
thereby  destroy  life,  and  intending  so  to  do ;  but  it  relieves  him 
from  all  imputation  of  crime,  inasmuch  as  he  could  not  at  the 
time  distinguish  between  right  and  wrong.    The  verdict  shows  a 

plaintiff;  being  of  opinion  thai  Rainier  The  jury  returned  a  yerdict  for  the 
did  not  commit  auidde.f  plaintiffs. 

(2)  KiNNBAB  V.  BOBBADAILE.  (3)  KiWNBAB  r.  NlCHOLSOIf. 

[  Sio.n,  ]          This  was  an  action  upona  policy  for  This  case  arose  upon  a  policy  for4,000/. 

2,000/.  effected  upon  the  life  of  Thomas  effected  upon  the  life  of  the  same  gentle- 

TTiTinflar  with  the  Eock  Life  Assur-  man  (Mr.  Kinnear)  with  the  National 

ance  Company,  containing  a  similar  Life  Assurance  Society,  which  was  also 

proYiBO  with  that  in  the  case  of  (7atTef<  subject   to    a    proviso  or   condition, 

V.  Ba/rday  {supra,  p.  431,  n.).      The  **that  assurances  would  be  void  if  the 

defendants  pleaded  that   the  assured  pai-ties  whose  lives  had  been  assured, 

*  *  did  commit  suicide."  should  go  beyond  the  limits  of  Europe, 

The  cause  was  tried  before  Lord  &c. ;    and  that  assurances  made   by 

Tenterden,  Ch.  J.  at  the  sittings  in  persons  on  their  lives  would  become 

London,  after  Hilary  Term,  1832.  The  void  if  they  should  die  by  duelling,  by 

defence  set  up  was,  that  Mr.  Kinnear,  *beir  own  hands,  or  by  the  hands  of 

who  was  found  dead  in  his  bed  on  the  justice."    The  cause  was  not  tried,  it 

morning  of  the  21st  of  October,  1830,  having    been    agreed    between     the 

had  caused  his  own  death  by  taking  parties,  that  it  should  abide  the  event 

poison.    An  inquest   had  been   held  of  Kinnear  v.  Borradaih. 

upon  the  body,  and  a  verdict  returned  (1)  6th  June.    Before  Tindal,  Ch.  J., 

of  '*died  by  the  visitation  of  Gk>d."  Coltman,  Erskine,  andliaule,  JJ. 

t  These  words  in  italics  are  taken  by  natural  causes,  such  as  apoplexy, 

from  the  indorsement  on  the  brief  of  as  was  suggested ;   or  that,  being  in 

one  of  the  counsel  in  the  cause.     It  a  state  of  insanity,  he  could  not  commit 

may  be  doubtful  whether  they  imply  the  crime  of  suicide, 
that  the  assured  came  to  his   death 


VOL.  Lxiii.]     1843.     C.  P.     5  MAN.  &  G.  645—650.  433 


consciousness  of  the  act  and  its  consequences,  but  no  culpability.  Borradailb 

But  all  inquiry  as  to  criminality  is  beside  the  present  question,      hukteb. 

If,  under  similar  circumstances,  Mr.  Borradaile  had  destroyed  the 

life  of  another  person,  and  the  ^issue  had  been  whether  such       [  *646  ] 

person  had  died  by  the  hands  of  Mr.  Borradaile,  it  would  surely 

not  have  been  necessary  in  order  to  support  the  issue  to  show  that 

the  act  by  which  the  party  came  to  his  death  was  criminal.    Nor 

is  it  necessary  for  the  defendant  to  argue,  that,  if  an  assured  had 

come  to  an  accidental  death   by  his  own  hands — as  if  a  man, 

haying  been  blooded,  should  in  a  state  of  delirium  tear  off  the 

bandages  and  bleed  to  death,  or  should  by  mistake  take  a  wrong 

medicine  and  die  in  consequence — in  such  case  the  policy  would  be 

avoided. 

(TiNDAL,  Ch.  J. :  If  it  were  so  indeed  no  policy  would  be  worth 
much.) 

But  here,  there  is  a  voluntary  act    producing    death,  with    a 
knowledge  and  intention  that  it  should  do  so.     *    *    ^ 

Sir  T.  Wilde,  Serjt.,  and  R.  V.  Richards,  in   support  of  the       [  647  ] 
rule: 

It  is  obvious  that  the  words  of  the  policy  are  not  to  be  taken  in 
their  strictly  literal  sense  ;  otherwise  Mr.  Borradaile  could  not  be 
said  to  have  died  by  his  own  hands.  The  term  is  equivocal  and 
requires  explanation.  The  insurance  company  might  have  worded 
the  condition  thus — "  If  he  die  by  his  own  hands,  whether  sane  or 
insane;  "  and  then  the  meaning  of  the  contract  would  have  been 
clear.  The  expression,  being  ambiguous,  is  to  be  taken  most 
strongly  against  the  party  using  it,  namely,  the  insurer.  It  is 
admitted  on  the  other  side  that  the  policy  would  attach  where 
death  had  been  produced  by  the  personal  act  of  the  assured,  if  such 
act  were  by  mistake  or  accident.  The  plaintiff  submits  that  the 
intent  of  the  party  is  also  to  be  taken  into  consideration.  The 
terms  "suicide**  and  "dying  by  one's  own  hands"  are  generally 
used  "  synonymously ;  '*  and  the  former  term  is  the  one  adopted 
by  many  of  the  insurance  *offices.  The  contract  of  insurance  is  [  •648  j 
based  upon  certain  calculations.  Death  produced  by  disease, 
whether  directly  or  indirectly,  may  be  the  subject  of  calculation ; 
*but  a  voluntary  death  produced  by  the  act  of  a  sane  man  is  an  [  •649  ] 
event  that  cannot  be  calculated  upon,  and  of  which  every  prudent 
insurer  would  refuse  the  *risk.  [  •eso  1 

B.R. — ^VOL.  LXIII.  28 
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BoBRADAiLE  (Maule,  J. :  The  insurance  offices  do  not  do  so  in  all  cases.  If 
Hunter.  &  policy  is  effected  on  the  life  of  a  third  person,  it  is  not  usual  to 
[  'SSI  ]       insert  a  clause  avoiding  the  *policy  in  the  event  of  his  suicide.) 

The  death  in  this  case  was  the  result  of  disease  producing  madness. 
It  is  argued  on  the  other  side,  that  as  the  deceased  intended  self- 
destruction,  his  death  must  be  considered  as  his  own  act.  But 
intention  almost  always  exists,  even  in  the  strongest  cases  of 
insanity,  or  of  somnambulism  ;  but  that  is  not  the  legal  meaning 
of  intention ;  it  means  an  intention  that  is  subject  to  reasonable 
control.  It  is  admitted  that  if  this  were  a  question  of  crime,  the 
deceased  must  be  held  free  from  all  culpability.  The  reason  given 
by  Lord  Coke  (i)  and  adopted  by  Lord  Hale  (2),  why  a  lunatic 
cannot  commit  high  treason  is  because  he  is  '^  totally  deprived  of 
all  compassings  and  imaginings."  The  same  rule  is  laid  down  by 
[  652  ]  Ser j  t.  Hawkins  (3) .  *  *  The  legal  result  of  the  verdict  in  this  case 
amounts  to  a  finding  that  Mr.  Borradaile  was  non  compos  mentis  at 
the  time  he  made  away  with  himself ;  it  excludes  therefore  the 
existence  of  any  sane  intention  on  the  part  of  the  deceased  at  the 
time  of  his  death  ;  and  it  never  could  have  been  intended  that  the 
policy  was  to  be  void  in  case  of  death  occasioned  by  insanity. 

(CoLTMAN,  J. :  The  policy  is  to  be  void  in  case  the  assured  goes 
beyond  the  limits  of  Europe.  Suppose  an  assured  in  a  state  of 
insanity  were  to  go  to  America,  would  not  the  poUcy  be  avoided?) 

The  terms  in  that  case  are  quite  unambiguous ;   though  even  then 

perhaps  the  question  might  be  arguable  (4) ;  but  here  the  expression 

is  clearly  figurative. 

Cur.  adv.  vuU. 

The  learned  Judges,  not  being  unanimous,  now  delivered  their 
judgments  seriatwiy  as  follows : 

Maule,  J. : 

In  the  judgment  I  am  about  to  deliver,  I  have  not  stated  the 
facts,  not  having  adverted  to  the  circumstance  of  my  opinion  being 
delivered  the  first ;  they  will,  however,  no  doubt  be  fully  stated  by 
the  learned  Judge  before  whom  the  cause  was  tried. 

I  have  had  much  doubt  in  this  case,  but  the  conclusion  at  which 

(1)  3  Inst.  6.  (4)  Suppose  he  was  carried  there  as 

(2)  Hale,  P.  C.  Ch.  4.  a  prisoner  of  war. 

(3)  Hawk.  P.  C.  B.  I  Ch.  1. 
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I  have  at  last  arrived,  is,  that  the  verdict  for  the  defendant  was  Bobbadailb 
right.     The  question  is,  what  is  the  meaning,  in  the  policy  on  the      hukter. 
testator's  life,  of  the  words  ''  in  case  the  assured  shall  die  by  his 
own  hands." 

In  construing  these  words,  it  is  proper  to  consider,  first,  what  is  •[  653  ] 
their  meaning  in  the  largest  sense,  which,  according  to  the  common 
use  of  language  belongs  to  them ;  and,  if  it  should  appear  that  that 
sense  is  larger  than  the  sense  in  which  they  must  be  understood  in 
the  instrument  in  question,  secondly,  what  is  the  object  for  which 
they  are  used.  They  ought  not  to  be  extended  beyond  their 
ordinary  sense,  in  order  to  comprehend  a  case  within  their  object, 
for  that  would  be  to  give  effect  to  an  intention  not  expressed  ;  nor 
can  they  be  so  restricted  as  to  exclude  a  case  both  within  their 
object  and  within  their  ordinary  sense,  without  violating  the 
fundamental  rule  which  requires  that  effect  should  be  given  to 
such  intention  of  the  parties  as  they  have  used  fit  words  to 
express. 

The  words  in  question  in  their  largest  ordinary  sense  comprehend 
all  cases  of  self-destruction,  and  certainly  include  the  case  of  the 
present  testator ;  but,  as  it  is  admitted  that  in  their  largest  sense 
they  comprehend  many  cases  not  within  their  meaning,  as  used  on 
the  present  occasion,  it  is  to  be  considered  whether  the  case  ot  the 
testator  falls  within  the  object  for  which  they  are  used  in  this 
policy.  A  policy  by  which  the  sum  insured  is  payable  on  the 
death  of  the  assured  in  all  events,  gives  him  a  pecuniary  interest 
that  he  should  die  immediately,  rather  than  at  a  future  time,  to 
the  extent  of  the  excess  of  the  value  of  a  present  payment  over  a 
deferred  one,  and  offers  therefore  a  temptation  to  self-destruction 
to  this  extent.  To  protect  the  insurers  against  the  increase  of  risk 
arising  out  of  this  temptation  is  the  object  for  which  the  condition 
in  question  is  inserted.  It  ought,  therefore,  to  be  so  construed  as 
to  include  those  cases  of  self-destruction  in  which,  but  for  the 
condition,  the  act  might  have  been  committed  in  order  to  accelerate 
the  claim  on  the  policy,  and  to  exclude  those  in  which  the  circum- 
stances, supposing  the  policy  to  have  been  unconditional,  would 
show  that  *the  act  could  not  have  been  committed  with  a  view  to  [  *654  ] 
pecuniary  interest.  This  principle  of  construction  requires  and 
accounts  for  the  exclusion  from  the  operation  of  the  condition  of 
those  cases  falling  within  the  general  sense  of  its  words,  to  which 
it  is  admitted  not  to  apply^ — such  as  those  of  accident  and  delirium. 
To  apply  it  to  the  present  case :  it  appears  by  the  finding  of  the 

28—2 
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BoBRADAiLB  jurj,  that  the  testator  voluntarily  threw  himself  into  the  water, 
HuNTKB.  intending  to  destroy  his  life,  but  that  at  the  time  he  did  so  he  was 
not  capable  of  judging  between  right  and  wrong ;  and,  as  a  man 
who  drowns  himself  voluntarily  may  do  it  to  found  a  claim  on  a 
policy,  though  he  may  not  think  it  wrong  to  do  so,  or  though  his 
mind  may  be  so  diseased  that  he  does  not  know  right  from  wrong 
— which,  as  I  understand  the  finding  of  the  jury,  was  the  case  with 
the  testator — it  seems  to  me  that  the  object  of  the  condition 
would  not  be  effected  unless  it  comprehended  such  a  case  of 
self-destruction. 

For  these  reasons,  I  think  the  defendant  ought  to  retain  the 
verdict,  though  I  cannot  but  distrust  my  opinion  when  it  differs 
from  the  judgment  of  the  Lord  Chief  Justice.  It  is  also 
impossible  not  to  feel  that  the  condition  in  question  is,  in  respect 
of  the  amount  of  forfeiture,  a  hard  one,  as  it  goes  beyond  what  is 
necessary  to  remove  the  temptation  to  suicide  arising  out  of  the 
claim  acquired  by  the  death  of  the  party.  That  object  would  be 
effected  by  reducing  the  claim  in  case  of  suicide,  to  the  amount  for 
which  the  policy  could  have  been  sold  immediately  before  the 
death  of  the  assured,  as  completely  as  by  a  forfeiture  of  the  whole. 

Ebskinb,  J. : 

The  only  issue  in  this  cause  was  raised  upon  a  traverse  by  the 
plaintiff  of  an  averment  in  the  plea  that  the  assured,  William 
Borradaile,  died  by  his  own  hands.  Upon  the  trial  of  that  issue 
[  ^655  ]  before  me  at  *the  London  sittings  after  Michaelmas  Term,  1841,  it 
appeared  in  evidence  that  the  testator  had  thrown  himself  from 
the  parapet  of  Yauxhall  Bridge  into  the  river  Thames,  and  was 
drowned ;  and  the  defence  was,  that  this  act  of  self-destruction 
avoided  the  policy,  under  the  proviso  which  declared  that  the 
policy  should  be  void  if  the  assured  should  die  by  his  own  hands. 
To  this  it  was  replied,  that  the  testator  was  insane  at  the  time,  and, 
therefore,  that  the  case  did  not  fall  within  the  true  meaning  of 
the  proviso — first,  becauseunder  such  circumstances  it  could  not 
properly  be  said  to  have  been  the  act  of  the  assured  at  all ;  and, 
secondly,  because,  from  the  context  it  was  obvious  that  criminal 
acts  of  self-destruction  alone  were  contemplated  by  the  parties  to 
the  contract ;  and  that,  as  it  would  be  proved  that  the  deceased 
was  not  in  a  state  of  mind  to  be  morally  responsible  for  his  acts, 
the  proviso  did  not  apply  to  his  case.  This  made  it  necessary  for 
me  to  decide,  first,  whether  the  proviso  extended  to  all  acts  of 
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self-destruction  by  the  assured,  or  only  to  acts  resulting  from  a  Bobradaile 
criminal  intention,  and  also  in  what  way  the  question  of  insanity  hukteb. 
ought  to  be  left  to  the  jury.  On  the  part  of  the  defendant  it  was 
contended  that  the  terms  of  the  proviso,  in  their  fair  and  ordinary 
meaning,  were  large  enough  to  include,  and  were  evidently 
intended  to  include,  all  acts  of  self-destruction,  whether  accom- 
panied by  a  criminal  purpose  or  not ;  while,  on  the  part  of  the 
plaintiff,  it  was  argued,  that,  if  it  could  be  shown  that  Mr. 
Borradaile  was  in  such  a  state  of  mind  at  the  time  as  to  be  morally 
and  legally  irresponsible  for  his  acts,  the  proviso  would  not  apply 
to  this  case :  and,  as  a  test  of  his  responsibility,  the  jury  were 
invited  to  consider  whether,  as  a  coroner's  jury,  they  could  have 
returned  a  verdict  olfelo  de  se  ;  or  if,  sitting  as  a  petty  jury  on  the 
trial  of  Mr.  Borradaile  for  the  destruction  of  the  life  of  another 
man,  they  could  have  found  him  guilty  of  felony.  I  *thought,  [  •656  ] 
that,  as  the  words  of  the  proviso,  according  to  their  ordinary 
acceptation,  were  large  enough  to  include  all  intentional  acts  of 
self-destruction,  whether  criminal  or  not,  if  the  deceased  was 
labouring  under  no  delusion  as  to  the  physical  consequences  of  the 
act  he  was  committing — if  he  knew  that  it  was  water  into  which  he 
was  about  to  throw  himself,  and  that  the  consequence  of  his 
leaping  from  the  bridge  would  be  his  death — and  if  he  voluntarily 
threw  himself  from  the  bridge  into  the  river,  intending  by  so  doing 
to  drown  himself — the  question,  whether  he  had  been  thereby 
guilty  of  a  crime,  as  felo  de  ae,  or  whether,  if  he  had  at  that  time 
destroyed  the  life  of  another  instead  of  his  own,  he  was  in  a  state 
of  mind  to  be  morally  and  legally  responsible  for  his  acts,  was 
irrelevant  to  the  question  before  the  jury — that  the  state  of  the 
mind  of  the  assured  was  only  material  for  the  purpose  of  ascertain- 
ing whether  the  act  of  self-destruction  was  a  voluntary  and  wilful 
act,  for  the  purpose  of  destroying  his  life.  And  I  so  directed  the 
jury:  but,  in  order  to  save  the  parties  from  the  expense  of  a 
second  trial  if  the  Court  should  think  that  the  terms  of  the  proviso 
included  only  criminal  self-destruction,  I  left  it  to  the  jury,  in  the 
terms  usually  adopted  in  criminal  trials,  to  find  whether  at  the 
time  of  throwing  himself  from  the  bridge,  Mr.  Borradaile  was  so 
far  deprived  of  his  reason  as  to  be  incapable  of  judging  between 
right  and  wrong — reserving,  by  consent,  to  the  plaintiff  leave,  if 
necessary,  to  move  to  enter  a  verdict  for  him  upon  the  whole 
finding  of  the  jury. 

The  jury  found  that  Mr.  Borradaile  voluntarily  threw  himself 
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BoBRADAiLB  into  the  river,  knowing  at  the  time,  that  he  should  thereby  destroy 
HuKTSB.      his  life,  and  intending  thereby  to  do  so ;  but  that,  at  the  time  of 
committing  the  act,  he  was  not  capable  of  judging  between  right 
and  wrong. 

Upon  this  finding,  the  verdict,  according  to  the  opinion  I  had 
[  *657  ]  expressed,  was  entered  for  the  defendant,  'subject  to  the  leave 
reserved.  The  point  was  argued  in  Trinity  Term  last,  and  the 
Court  took  time  to  consider  its  judgment:  and,  after  the  most 
attentive  and  anxious  consideration,  I  continue  to  think  that  the 
defendant  ought  to  retain  the  verdict  as  entered  for  him.  The 
language  adopted  by  the  society  is  certainly  not  well  selected; 
because,  if  taken  literally,  this  case,  and  all  other  cases  in  which 
the  work  of  self-destruction  might  be  effected  otherwise  than  by  the 
hands  of  the  assured,  would  be  excluded  from  the  operation  of  the 
proviso;  while  all  cases  of  unintentional  self-destruction  by  the 
hands  of  the  assured,  would  be  included  in  it.  But  it  was  very 
properly  conceded  by  the  counsel  for  the  plaintiff,  that  the  clause 
must  receive  a  reasonable  construction,  according  to  the  plain  and 
obvious  intention  of  the  parties,  as  collected  from  the  whole  of  the 
instrument,  and,  therefore,  that  the  proviso  might  be  construed  as 
if  the  words  had  been,  *'  if  the  assured  shall  die  by  his  own  act." 
But  then  it  was  claimed  on  the  part  of  the  plaintiff,  that  the  same 
liberal  principle  of  construction  should  be  carried  out  further,  and 
that  such  acts  only  should  be  considered  to  be  within  the  terms 
of  the  proviso,  as  were  the  result  of  the  free  and  intelligent  will 
and  purpose  of  the  assured  while  his  conduct  was  under  the 
control  of  his  reason  and  judgment ;  and  that  the  finding  of  the 
jury  showed  that  such  was  not  the  case  with  Mr.  Borradaile. 

In  considering  this  question,  I  will  examine  it,  first,  as  if  that 
branch  of  the  proviso  upon  which  the  issue  was  raised  in  the 
pleadings,  had  formed  the  only  condition  upon  which  the  policy 
was  declared  void ;  and  next,  in  connection  with  the  context,  which 
has  been  supposed  to  assist  in  giving  the  words  in  question  a 
limited  construction.  Looking  simply  at  that  branch  of  the 
proviso  upon  which  the  issue  was  raised,  it  seems  to  me  that  the 
[  *658  ]  only  qualification  that  a  liberal  interpretation  *of  the  words,  with 
reference  to  the  nature  of  the  contract,  requires,  is,  that  the  act  of 
self-destruction  should  be  the  voluntary  and  wilful  act  of  a  man, 
having  at  the  time  sufficient  powers  of  mind  and  reason  to  under- 
stand the  physical  nature  and  consequences  of  such  act,  and  having 
at  the  time  a  purpose  and  intention  to  cause  his  own  death  by  that 
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act ;  and  that  the  question  whether  at  the  time  he  was  capable  of  Bobbadailb 
understanding  and  appreciating  the  moral  nature  and  quality  of  bis      hunteb. 
purpose,  is  not  relevant  to  the  inquiry,  further  than  as  it  might 
help  to  illustrate  the  extent  of  his  capacity  to  understand  the 
physical  character  of  the  act  itself. 

It  has  been  argued,  on  the  part  of  the  plainti£f,  that,  as  the  very 
object  of  a  life  insurance  is,  to  secure  a  provision  for  a  surviving 
family  against  the  fatal  consequences  of  disease  in  the  assured,  if 
the  act  occasioning  the  death  can  be  traced  as  the  result  of  a 
diseased  mind,  the  case  comes  within  the  main  scope  and  object  of 
the  contract  of  insurance.  This  argument  would  have  been  un- 
answerable if  the  policy  had  been  wholly  silent  on  the  subject,  as 
in  the  case  of  The  Amicable  Life  Insurance  Company  v.  BoUand  (i) ; 
or  if  the  proviso  had  been  couched  in  terms  pointed  only  to  acts 
resulting  from  a  criminal  intention ;  but  the  very  object  of  a  proviso 
like  the  present,  is  to  take  out  of  the  operation  of  the  general  terms 
of  the  policy,  death  resulting  from  causes  which  would  otherwise 
fall  within  the  general  scope  of  the  contract,  although,  ex  abundanti 
cauteld,  it  also  includes  cases  which  the  law  itself  would  except,  as 
those  of  criminal  suicide,  and  death  by  sentence  of  the  law  or 
duelling.  As  there  is  nothing,  therefore,  in  the  words  now  under 
examination,  taken  in  their  ordinary  grammatical  sense,  either 
when  considered  alone  *or  with  reference  to  the  nature  and  object  [  *659  ] 
of  the  contract  of  insurance,  that  requires  that  they  should  be 
limited  to  acts  resulting  from  criminal  intention,  I  am  of  opinion 
that  they  ought  not  to  be  so  con&ied,  unless  from  the  context  it 
plainly  appears  that  it  was  the  intention  of  the  parties  so  to  limit 
and  qualify  them.  The  only  case  cited  in  which  a  policy  couched 
in  the  same  terms  has  come  under  legal  discussion,  is  that  of 
Kinnear  v.  Borradaile :  but,  as  the  point  was  not  raised  in  that 
case,  the  result  ought,  I  think,  to  have  no  weight  as  an  authority  to 
influence  the  Court  in  this. 

It  appears,  indeed,  to  me,  that,  excluding  for  the  present  the  con- 
sideration of  the  immediate  context  of  the  words  in  question,  the 
fair  inference  to  be  drawn  from  the  nature  of  the  contract  would  be 
that  the  parties  intended  to  include  all  wilful  acts  of  self-destruction 
whatever  might  be  the  moral  responsibility  of  the  assured  at  the 
time :  for,  although  the  probable  results  of  bodily  disease  producing 
death  by  physical  means  may  be  the  fair  subjects  of  calculation,  the 

(1)  33  R.  B.  22  (Selw.  N.  P.  10th  ed.  1033;  4  Bligh,  N.  S.  194;  2  Dow  & 
CI.  I). 
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BoBRADAiLB  consequeiices  of  mental  disorder,  whether  produced  by  bodily 
HuNTBR.  disease,  by  external  circumstances,  or  by  corrupted  principle,  are 
equally  beyond  the  reach  of  any  reasonable  estimate.  And  reasons 
might  be  suggested  why  those  who  have  the  direction  of  insurance 
offices  should  not  choose  to  undertake  the  risk  of  such  consequences, 
even  in  cases  of  clear  and  undoubted  insanity.  It  is  well  known 
that  the  conduct  of  insane  patients  is,  in  some  degree,  under  the 
control  of  their  hopes  and  fears,  and  that  especially  their  affection 
for  others  often  exercises  a  sway  over  their  minds  where  fear  of 
death  or  of  personal  suffering  might  have  no  influence :  and  insurers 
might  well  desire  not  to  part  with  this  restraint  upon  the  mind  and 
conduct  of  the  assured,  nor  to  release  from  all  pecuniary  interest  in 
the  continuance  of  the  life  of  the  assured,  those  on  whose  watchful- 
[  •660  ]  ness  its  preservation  might  depend ;  *and  they  might,  further,  most 
reasonably  desire  to  exclude  from  all  questions  between  themselves 
and  the  representatives  of  the  assured,  the  topic  of  criminality  so 
likely  to  excite  the  compassionate  prejudices  of  a  jury,  which  were 
most  powerfully  appealed  to  on  the  trial  of  this  cause. 

I  trust  that  I  shall  not  be  understood  as  suggesting  that  any  or 
all  of  these  considerations  would  warrant  the  Court  in  straining  the 
language  of  the  proviso  beyond  its  fair  grammatical  import.  I  most 
fully  assent  to  the  proposition  that  we  must  ascertain  the  meaning 
of  the  assurers  from  the  language  they  have  employed.  I  am  only 
desirous  of  explaining  why  I  think  that  the  more  comprehensive 
and  ordinary  meaning  of  the  words  under  consideration  is  in 
accordance  with  the  probable  intention  of  the  parties,  rather  than 
the  more  qualified  sense  contended  for  on  the  part  of  the  plaintiff. 
And,  when  I  find  the  terms  ''  shall  commit  suicide,"  that  have  been 
popularly  understood  and  judicially  considered  as  importing  a 
criminal  act  of  self-destruction,  exchanged  for  terms  not  hitherto  so 
construed,  it  may,  I  think,  be  fairly  inferred  that  the  terms  adopted 
were  intended  to  embrace  all  cases  of  intentional  self-destruction, 
unless  it  can  be  collected  from  the  immediate  context  that  the 
parties  used  them  in  a  more  limited  sense.  And  here  the  strongest 
part  of  the  plaintiff's  argument  arises,  and  one  upon  which  I 
express  my  opinion  with  the  greatest  distrust  of  its  soundness,  when 
I  find  it  opposed  to  that  of  the  Lord  Chief  Justice.  But  as  I  feel 
that  the  parties  have  a  right  to  demand  the  expression  of  my  own 
judgment  upon  the  question  in  litigation,  I  will  give  my  reasons  for 
thinking  that  we  are  not  warranted  by  the  context  in  reading  the 
words  in  question  in  any  other  than  their  general  and  ordinary 
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sense.    The  proviso  runs  thus — "  that,  in  case  the  assured  shall  die  Bobbadaile 

upon  the  seas  (except  in  such  passages  as  are  allowed  by  the  *rules      hunteb. 

of  the  Society),  or  go  beyond  the  limits  of  Europe,  or  enter  into  or       [  •661  ] 

engage  in  any  naval  or  military  service  whatsoever,  unless  license 

be  obtained  from  a  court  of  directors  of  the  said  Society,  or  shall 

die  by  his  own  hands,  or  by  the  hands  of  justice,  or  in  consequence 

of  a  duel,  or  if  the  age  of  the  assured  does  not  exceed  thirty-six 

years,  or  if  the  assured  be  now  afflicted  with  any  disorder  which 

tends  to  the  shortening  of  life,  or  if  the  declaration  bearing  date  &c. 

contains  any  untrue  averment,  this  policy  shall  be  void."     And  it 

has  been  argued,  that,  as  the  other  two  cases  included  in  that 

branch  of  the  proviso  at  the  head  of  which  the  words  in  question 

stand,  necessarily  involve  the  criminality  of  the  act,  the  meaning  of 

the  whole  clause  may  be  fairly  assumed  to  exclude  all  acts  of  which 

a  criminal  purpose  does  not  form  an  ingredient. 

The  answer  that  suggests  itself  to  this  argument  is,  that  other 
conditions  precede  and  follow  this  clause  which  involve  no 
criminality  of  intention,  to  some  of  which  conditions  no  such  inten- 
tion could  by  any  fair  inference  be  posflibly  attached,  and  to  others 
(which  are  also  open  to  the  inference  arising  from  the  context)  the 
courts  of  law  have  decided  that  no  such  inference  does  attach. 

If  an  inference  of  guilty  intention  was  to  be  communicated  from 
one  branch  of  the  proviso  to  another,  no  clause  would  seem  so  open 
to  such  an  inference  as  the  clause  which  excepts  from  the  risks  of 
the  policy  any  disorder  tending  to  shorten  life,  with  which  the 
assured  was  afflicted  at  the  date  of  the  policy.  And  it  might  surely 
with  equal  force  at  least  be  argued  that  this  clause  could  only  be 
intended  to  include  disorders  of  which  the  assured  was  cognizant  at 
the  time ;  and  yet  by  the  case  of  Duckett  v.  Williams  (i),  it  has  been 
decided  that  *the  clause  extends  equally  to  all  existing  disorders  [  *662  ] 
tending  to  shorten  life,  whether  the  assured  was  aware  of  their 
existence  or  not.  And,  further,  it  may  be  asked,  is  it  so  very  clear, 
that,  in  cases  of  death  by  duelling,  the  moral  responsibility  of  the 
assured  at  the  time  would  form  any  ingredient  in  the  inquiry? 
Would  not  the  question  now  under  discussion  be  quite  as  open  in 
that  instance  as  in  this?  If  so,  the  argument  arising  from  the 
context  is  reduced  to  this,  that,  as  the  branch  of  the  clause 
immediately  following  the  words  in  question,  and  with  which  it  is 
grammatically  most  closely  connected  (the  same  verb  governing 
both  branches),  necessarily  involves  the  existence  of  a  criminal 
(1)  39  R.  E,  792  (2  Cr.  &  M.  348 ;  4  Tyr.  240). 
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BoBRADAiLB  Intention,  therefore  ever;  branch  of  that  clause  must  be  considered 
HuMTEB.  as  including  a  similar  intention.  It  does  not  appear  to  me,  that, 
when  the  whole  of  the  context  is  considered,  this  argument  affords 
a  sufficient  ground  for  departing  from  the  ordinary  sense  of  the 
words  in  question  by  giving  them  a  limited  meaning,  and,  one  less 
consistent,  as  it  strikes  my  mind,  with  the  general  scope  and  object 
of  the  contract  than  the  larger  and  more  obvious  construction  of 
the  terms  would  convey.  In  my  opinion,  therefore,  the  rule  ought 
to  be  discharged. 

COLTMAN,  J. : 

This  was  an  action  on  a  policy  of  insurance  on  the  life  of  Mr. 
Borradaile.  The  policy  contained  an  exception  by  which  persons 
dying  by  their  own  hands,  or  by  the  hands  of  justice,  or  in 
consequence  of  a  du^el,  are  excluded  from  the  benefits  of  the  policy ; 
and  the  question  was,  whether  Mr.  Borradaile  died  by  his  own 
hands  within  the  meaning  of  the  exception. 

The  death  in  this  case  was  occasioned  by  Mr.  Borradaile's  throw- 
ing himself  into  the  Thames.  The  jury  returned  a  verdict  for 
the  defendant;  and  further  they  foimd  that  he  (Mr.  Borradaile) 
voluntarily  threw  himself  into  the  water,  knowing  at  the  time  that 
[  *663  ]  he  should  thereby  ^destroy  his  life,  and  intending  thereby  so  to  do, 
but  that  at  the  time  he  did  so  he  was  not  capable  of  judging  between 
right  and  wrong. 

In  the  argument  for  the  plaintiff,  it  was  assumed  that  this  was 
equivalent  to  a  finding  that  Mr.  Borradaile  was  so  far  disordered  in 
his  intellects  as  to  be  exempt  from  criminal  responsibility ;  and, 
without  any  critical  examination  of  the  terms  of  the  finding,  I  will 
suppose  the  assumption  to  be  correct.  Supposing,  then,  that  such 
is  the  meaning  of  the  finding,  is  the  deceased  on  that  account  to  be 
considered  not  to  have  died  by  his  own  hands  ?  It  cannot  be  denied 
that  a  party  who  voluntarily  throws  himself  into  the  water  with 
intent  to  destroy  himself,  and  is  thereby  destroyed,  falls  within  the 
words  of  the  exception  of  the  policy.  He  certainly  dies  by  his  own 
hands,  if  the  exception  is  to  be  construed  according  to  the  literal 
import  of  the  words  made  use  of. 

In  construing  the  meaning  of  contracting  parties,  we  ought  to 
conclude  that  they  mean  what  they  say,  unless  there  is  some 
strong  ground  for  putting  a  different  sense  on  their  words  from 
that  -which  they  naturally  import.  But  it  is  urged,  that,  in  this 
case,  the  words  of  the  exception  are  not  to  be  construed  in  a  literal 
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sense ;  for,  many  cases  may  be  put  which  fall  within  the  literal  Bobbadaile 
terms  of  the  exception,  which  yet  cannot  reasonably  be  supposed  to  huk'teb. 
fall  within  the  intention  of  the  contracting  parties  ;  as,  if  in  a  state 
of  delirium  a  man  should  remove  bandages  from  a  vein  which  had 
been  opened,  without  being  aware  of  the  consequences,  or  should 
take  poison  by  mistake.  It  may  be  true  that  there  may  be  certain 
acts  done  by  the  hands  of  a  party  which  occasion  his  death,  where, 
such  acts  not  having  been  done  intentionally  by  the  party,  he 
might  not  be  considered  as  having  died  by  his  own  hands  within 
the  meaning  of  the  policy.  In  such  cases,  a  limitation  not  ex- 
pressed might  perhaps,  though  not  without  some  violence  to  the 
♦words,  be  introduced  in  construing  the  words  of  the  exception,  [  •664  ] 
where  such  a  limitation  is  necessary  to  give  effect  to  what  is 
assumed  to  be  the  clear  intention  of  the  contracting  parties ;  yet  it 
will  not  follow  that  a  further  limitation  ought  to  be  introduced  in  a 
case  where  there  is  no  sufficient  ground  for  inferring  that  such  a 
construction  is  in  accordance  with  the  intention  of  the  contracting 
parties. 

Is  there,  then,  in  this  case  any  sufficient  ground  for  inferring  the 
intention  of  the  exception  to  have  been,  that,  in  a  case  like  the 
present,  the  office  should  be  responsible  ?  In  my  humble  judgment 
the  reverse  is  to  be  inferred.  The  directors  of  this  Insurance 
Company,  as  practical  men,  must  be  well  aware  that,  if  it  is  to  be 
made  a  question  before  a  jury  between  them  and  a  plaintiff  in  the 
situation  of  this  plaintiff,  whether  the  party  insured  was  of  sane 
mind  at  the  time  of  his  decease,  their  chance  of  obtaining  a  verdict 
would  be  but  small.  The  act  of  self-destruction  would  of  itself  be 
considered  as  a  proof  of  insanity,  and  compassion  for  a  distressed 
family  struggling  with  a  large  and  wealthy  body  would  in  most  cases 
prevent  any  calm  appreciation  of  the  evidence.  I  cannot,  therefore, 
think  that  it  was  the  intention  of  the  office,  in  framing  this  excep- 
tion, to  subject  themselves  to  liability  in  any  case  of  voluntary 
self-destruction.  It  may  be  said  that  it  was  incumbent  on  the 
directors  of  this  Company  to  express  themselves  in  clear  and 
unequivocal  terms.  I  agree  that  this  is  so ;  but  it  appears  to  me 
that  the  words,  as  they  stand  in  the  policy,  are  of  themselves  plain 
and  explicit,  and  that,  when  words  are  plain,  it  then  becomes  the 
duty  of  the  person  who  seeks  to  depart  from  the  literal  terms  made 
use  of,  and  to  introduce  a  limitation  which  the  words  themselves 
do  not  import,  to  show  some  clear  grounds  on  which  he  is  entitled 
to  introduce  it. 
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BoBBADAiLB  It  was  farther  urged  on  behalf  of  the  plain ti£f,  that,  at  ^any  rate, 
RvsTER.  to  bring  a  case  within  the  meaning  of  the  exception,  there  must  be 
[  *665  ]  an  intention  in  the  party  to  die  by  his  own  hands ;  and  it  was 
urged  that  an  insane  person  could  not  be  considered  as  having  any 
intention  ;  that  by  an  intention  was  meant  a  controllable  intention ; 
that  it  was  like  the  case  of  a  man  who  should  find  himself  suddenly 
on  the  brink  of  a  precipice  and  irresistibly  impelled  to  throw  him- 
self down  it.  But  the  fact  in  this  case  does  not  bear  out  the 
argument ;  there  is  no  ground  for  saying  that  Mr.  Borradaile  acted 
under  any  such  uncontrollable  impulse ;  on  the  contrary,  the  jury 
have  found  that  he  did  the  act  voluntarily,  which  implies  that  he 
had  power  to  do  the  act  or  to  abstain  from  it. 

On  these  grounds,  though  with  that  doubt  which  the  difference 
of  opinion  in  a  high  quarter  makes  me  feel  in  the  soundness  of  my 
own  judgment,  I  think  that  the  verdict  for  the  defendant  ought  to 
stand. 

TiNDAii,  Ch.  J. : 

It  appears  to  me,  on  the  best  consideration  I  can  bring  to  this 
case,  that  the  plaintiff  is  entitled  to  the  judgment  of  the  Goubt. 

The  question  is,  whether  the  death  of  the  assured  has,  by  the 
finding  of  the  jury,  been  brought  within  the  proviso,  whereby  the 
policy  is  made  void  in  the  several  cases  therein  enumerated ;  and 
it  appears  to  me,  upon  the  proper  construction  of  the  words  of  that 
proviso,  the  death  of  the  assured  has  not  been  found  by  the  jury  to 
fall  within  any  of  the  exceptions  contained  in  the  proviso,  and 
consequently  that  it  is  a  death  covered  by  the  policy  itself. 

It  is  to  be  observed,  that  the  words  of  the  proviso  are  the  words, 
not  of  the  assured,  but  of  the  insurers,  introduced  by  themselves 
for  the  purpose  of  their  own  exemption  and  protection  from  liability; 
both  in  reason  and  good  sense,  therefore,  no  less  than  upon  acknow- 
[  *666  ]  lodged  principles  of  legal  construction,  they  are  to  be  *  taken  most 
strongly  against  those  that  speak  the  words,  and  most  favourably 
for  the  other  party  (see  Shop.  Touchst.  87).  For,  it  is  no  more 
than  just,  that,  if  the  words  are  ambiguous,  he  whose  meaning 
they  are  intended  to  express,  and  not  the  other  party,  should  suffer 
by  the  ambiguity.  Indeed,  the  words  "  dying  by  his  own  hands," 
are  words  in  themselves  much  wanting  in  certainty  and  precision ; 
those  words  including,  if  taken  literally,  many  cases  of  death  by 
the  hand  of  the  party  which  are  admitted  to  be  without  the 
meaning  and  intention  of  the  proviso,  and  again  excluding  many 
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cases  which  are  admitted  to  fall  clearly  within  it.  Upon  a  strict  Bobbadailb 
construction,  according  to  the  very  letter  of  the  proviso,  every  hunteb. 
death  occasioned  by  the  hand  of  the  party  would  fall  within  their 
range,  and  would  be  excluded  from  the  protection  of  the  policy, 
whether  the  mind  and  intention  of  the  assured  accompanied  the 
act,  or  whether  it  was  death  by  misadventure  only ;  as,  death 
occasioned  by  falling  on  a  sword  or  knife,  or  the  discharge  of  a 
gun  in  the  hand  of  the  party ;  or  death  inflicted  by  the  hand  of 
the  party  when  under  the  influence  of  sudden  frenzy  or  delusion ; 
and  yet  such  cases  are  admitted,  and  justly  admitted,  not  to  be 
within  the  meaning  of  the  proviso.  And,  on  the  other  hand,  under 
the  same  rigid  construction,  no  death  by  the  very  act  of  the  party 
himself,  by  dro)¥ning  himself,  or  precipitating  himself  from  a 
height,  or  suffocating  himself,  or  in  the  innumerable  instances 
that  might  be  put,  in  which  the  hand  of  the  party  is  not  the 
immediate  cause  of  the  death,  could,  in  strict  propriety,  be  held  to 
fall  within  the  words,  notwithstanding  the  act  was  done  intention- 
ally by  the  assured  ;  and  yet,  in  all  these  last-mentioned  cases,  no 
doubt  can  be  entertained  that  they  fall  within  the  meaning  of  the 
proviso.  Considerable  latitude  must  consequently  be  given  to  the 
construction  of  these  words,  which  are  thus  used  in  a  metaphorical, 
not  a  literal,  *sense,  in  order  to  arrive  at,  and  give  effect  to  the  [  *667  ] 
real  intention  of  both  the  parties :  and,  as  the  result  of  the  finding 
of  the  jury  is,  that  the  assured  killed  himself  intentionally,  but  not 
feloniously,  the  short  question  before  us  becomes  this,  whether  the 
defendant  can  make  out  (for  it  lies  on  him  to  establish  the  a£Girma- 
tive)  that  the  death  of  the  assured  under  those  circumstances  falls 
within  the  meaning  of  the  words  in  the  proviso  "  dying  by  his  own 
hands."  And  it  appears  to  me  that  he  cannot ;  but  that,  looking 
at  the  words  themselves,  and  the  context  and  position  in  which 
they  are  found,  a  felonious  killing  of  himself,  and  no  other,  was 
intended  to  be  excepted  from  the  policy.  The  words  of  the  proviso 
are,  "  If  the  assured  shall  die  by  his  own  hands,  or  by  the  hands 
of  justice,  or  in  consequence  of  a  duel."  Three  cases  of  death, 
therefore,  are  manifestly  intended  to  be  excepted  from  the  protec- 
tion of  the  policy — ^a  dying  by  his  own  hands,  a  dying  by  the 
hands  of  justice,  and  a  dying  in  consequence  of  a  duel ;  the  word 
"  die  "  being  prefixed  to  the  first  member  of  the  sentence  only,  and 
over-riding  and  governing  the  three  cases  therein  specified.  Now, 
the  dying  in  consequence  of  a  duel  is  a  dying  in  consequence  of  a 
felony  then  in  the  very  act  or  course  of  being  committed  by  the 
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BoRRADAiLB  assured ;  the  dying  by  the  hands  of  justice  is  a  dying  in  conse- 
Hunter,  quence  of  a  felony  previously  committed  by  him  (i) ;  and  it  appears 
to  me,  upon  the  acknowledged  rule  of  construction,  viz.,  noscitur 
a  sociiSy  that  the  dying  by  his  own  hands,  the  first  member  of  the 
same  sentence  and  the  third  excepted  case,  should,  if  left  in  doubt 
as  to  its  meaning,  be  governed  by  the  same  condition  as  the  other 
[  *668  ]  two,  and  *be  taken  to  mean  a  felonious  killing  of  himself,  that  is, 
self-murder.  Upon  what  principle  of  construction  shall  the  two 
latter  cases  be  confined  to  a  dying  by,  or  in  consequence  of,  a 
felonious  act,  and  the  former,  viz.,  the  dying  by  his  own  hands,  be 
open  to  a  double  construction,  and  include,  not  only  the  case  of 
felonious  suicide,  which  it  undoubtedly  would,  but  also  suicide  not 
felonious?  The  expression  "  dying  by  his  own  hand,"  is,  in  fact,  no 
more  than  the  translation  into  English  of  the  word  of  Latin  origin, 
"  suicide :  "  but,  if  the  exception  had  run  in  the  terms  "  shall  die 
by  suicide,  or  by  the  hands  of  justice,  or  in  consequence  of  a  duel," 
surely  no  doubt  could  have  arisen  that  a  felonious  suicide  was 
intended  thereby;  and,  if  so,  ought  a  different  construction  to 
prevail  because  the  English  term  is  found  in  the  policy  instead  of 
the  Latin  ? 

Looking,  therefore,  to  the  words  of  the  proviso,  I  think  they 
should,  in  legal  construction,  be  taken  to  except  the  case  of 
felonious  self-destruction  of  the  life  of  the  assured,  and  no  other. 

As  to  the  finding  o{  the  jury,  taking  both  parts  of  the  finding 
together,  perhaps  we  are  not  at  liberty  to  draw  any  other  conclusion 
from  it  than  that  the  jury  meant  to  say  that  there  was  no  felonious 
killing  of  himself  by  the  assured :  it  is  not,  perhaps,  to  be  taken 
strictly  as  a  verdict  that  the  deceased  was  non  compos  mentis  at  the 
time  the  act  was  committed ;  for,  if  the  latter  is  the  meaning  of 
the  jury,  the  case  would  then  clearly  fall  within  that  description 
which  was  admitted  upon  the  argument  to  be  without  the  reach  of 
the  proviso,  viz.,  the  case  of  death  inflicted  on  himself  by  the  party 
whilst  under  the  influence  of  frenzy,  delusion,  or  insanity.  But, 
although  the  jury  inform  the  Judge,  in  answer  to  his  question, 
*'  that,  at  the  time  of  committing  the  act,  the  assured  was  not 
capable  of  judging  between  right  and  wrong,"  which  is  the  test 
that  is  frequently  applied  to  the  determination  of  the  question, 

(1)  Suppose  the  attainder  to  be  re-  be  contended  that,  through  this  wrong- 
versed  upon  error  brought  by  the  heir  ful  act,  in  invitissimum,  his  family 
or  executor  of  the  party  executed,  the  were  also  to  be  deprived  of  the  benefit 
party  would  still  have  died  by  the  of  a  contract  entered  into  by  him  for 
hands  of  justice ;  but  it  would  hardly  their  behoof. 
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whether  the  party  ^charged  was,  at  the  time,  compos  mentis  or  not,  Bobbadaile 
it  may  be  too  much  to  say  that  such  answer  of  the  jury  necessarily     huntbb. 
infers  that  they  thought  him  insane ;  particularly  when  coupled       [  *669  ] 
also  with  their  declaration  that  the  act  was  committed  voluntarily 
and  intentionally.    I  draw,  therefore,  no  other  conclusion  from  the 
finding  than  that  it  expresses  the  opinion  of  the  jury  that  the  act 
was  not  feloniously  done ;  and,  unless  this  was  the  meaning  of  the 
jury  by  their  answer,  excluding  as  it  does  the  mahis  animus,  that  is, 
the  essential  characteristic  of  felony,  I  am  unable  to  discover  what 
meaning  they  had. 

I  therefore  found  the  opinion  at  which  I  have  arrived  in  this  case 
upon  the  consideration  that  the  insurers  intended  by  the  proviso  to 
confine  their  exemption  from  liability  to  the  case  of  felonious 
suicide  only ;  that,  if  they  intended  the  exception  to  extend  both 
to  the  case  of  felonious  self-destruction  and  self-destruction  not 
felonious,  they  ought  so  to  have  expressed  it  clearly  in  the  policy : 
and  that,  at  all  events,  if  they  have  left  it  doubtful  on  the  face  of 
the  policy  whether  it  is  so  confined  or  not,  that  doubt  ought,  in  my 
opinion,  to  be  determined  against  them;  for  it  is  incumbent  on 
them  to  bring  themselves  within  the  exception,  and,  if  their 
meaning  remains  in  doubt,  they  have  failed  so  to  do. 

It  appears,  therefore,  to  me  that  the  judgment  in  this  case  ought 
to  be  given  for  the  plaintiff:  but,  whilst  I  express  this  as  my 
opinion,  it  is  with  a  proper  degree  of  distrust  when  I  perceive  it  is 
at  variance  with  that  of  my  three  brethren,  for  whose  judgment  I 
entertain  a  most  sincere  respect  and  deference.  I  am  bound,  how- 
ever, to  deliver  my  own  judgment  as  I  have  formed  it;  and  I  have, 
at  least,  the  satisfaction  of  knowing,  that,  in  the  present  instance,  if 
I  have  arrived  at  an  erroneous  conclusion,  it  can  occasion  no  injury. 

RtUe  discharged. 
PEARSON  V.  LEMAITRE.  i843. 

(5  Man.  &  G.  700—720;  S.  0.  6  Scott,  N.  R.  607 ;  12  L.  J.  C.  P.  253.)  J^ayU. 

In  an  action  for  defamation,  either  party  may,  with   a  view  to   the         [  700  ] 
damages,  give  evidence  to  prove  or  disprove  the  existence  of  a  malicious 
motive;   but  if  the  evidence  given  for  that  purpose  establishes  another 
cause  of  action,  the  jury  should  be  cautioned  against  giving  any  damages 
in  respect  of  such  otiier  cause  of  action. 

Case  for  a  libel.  The  declaration,  after  stating  as  inducement 
that  the  plainti£f  used  and  exercised  the  profession  and  business  of 
an  attorney  and  solicitor,  and  held  the  o£Gice  of  solicitor  of  the  city 
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PBAB80N     of  London,  set  out  the  libel,  which  was  in  the  form  of  a  letter,  dated 
Lbmaitbb.    the  ISth  of  November,  1841,  addressed  to  one  Thomas  Starling, 
[  *70i  ]      containing  the  following  passages ;  ''  You  must  *be  aware  of  the  cir- 
cumstances attending  my  visits  to  Italy,  in  the  endeavour  to  recover 
from  the  heiress  of  the  Zeeubio  estate  considerable  advances  I  had, 
at  her  desire,  made  in  liquidation  of  claims  on  my  old  friend  the 
Count,  who  had  left  me  his  executor.    I  engaged  Charles  Pearson 
(meaning  the  plaintiff)  as  solicitor,  a  man  whose  total  destitution 
of  honourable  principle  we  have  found  commensurate  only  with  his 
consummate  art,  tact,  and  general  ability.    I  thought  him  (meaning 
the  plaintiff)  honest,  and  believed  his  representations  of  having 
vastly  more  business  than  he  had  means  to  execute;  and  I  was 
induced  to  make  him  several  loans  of  some  501.  at  a  time,  and 
seeing  him,  on  one  occasion,  communicate  information  that  threw 
^  his  wife  into  great  distress,  I  hastened  home,  and,  unsolicited, 

inclosed  him  my  cheque  for  1002.,  offering  to  double  this  sum,  if  he 
required  so  much  to  settle  his  difficulty.  With  these  claims  on  his 
justice,  if  not  his  gratitude,  he  was  profuse  in  protestations  of 
attachment.  fHaving  been  arrested  at  the  suit  of  a  pretended 
claimant  on  the  Count's  estate.  I  gave  Pearson  (meaning  the 
plaintiff)  a  cheque  for  a  sum  between  5002.  and  6002.  to  lodge  with 
the  secondary  in  lieu  of  bail.  The  Chancellor,  on  the  hearing, 
ordered  the  money  to  be  immediately  refunded;  and  I  now 
saw  the  necessity  for  a  journey  to  Italy.  Despite  of  the  order, 
under  various  pretences,  Pearson  (meaning  the  plaintiff),  deferred 
obtaining  the  return  of  my  deposit  from  day  to  day  for  three  weeks ; 
and,  at  the  end  of  this  time,  gave  me  such  assurances,  I  no  longer 
doubted  I  should  have  it  during  the  day,  and  therefore  took  places 
and  prepared  for  my  journey  the  next  morning.  To  secure  the 
money,  I  waited  at  his  (meaning  the  plaintiff's)  house  much  of  the 
day,  and  until  after  midnight,  when  he  appeared  and  said  he  had 
been  again  prevented  seeing  the  secondary;  but,  if  I  would  leave 
[  *702  ]  directions,  the  disposal  *of  the  money  might  be  relied  upon  by  ten 
the  next  morning.  I  had  no  choice,  and  wrote  out  instructions  to 
pay  8002.  to  your  father's  care,  and  the  balance,  near  8002.  more, 
to  my  bankers,  to  meet  various  cheques  I  had  drawn ;  and  I  advised 
your  father  to  take  charge  of  this  money,  as  we  had  agreed.  Your 
father  made  repeated  applications  for  this  money  without  success ; 
and  at  length,  doubting  Pearson's  (meaning  the  plaintiff's)  veracity, 
called  on  the  secondary  to  enquire  why  the  deposit  was  not  delivered 
up.     The  books  were  referred  to;  and  your  father  is  my  witness 
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that  the  scoundrel  Pearson  (meaning  the  plainlifif)  had  taken  up  the      Pearson 

deposit  two  months  before,  and  on  the  very  day  on  which  I  had    lbmaitre. 

left  England!     Your  father  hastened  to  Pearson  (meaning  the 

plaintiff),  who  again  protested  however  that  he  could  not  get  the 

money  out  of  the  hands  of  the  secondary.     Indignant  at  his 

(meaning  the  plaintiff's)  base  treachery,  your  father  said  he  had 

examined  the  books,  and,  on  this  denouement,  Pearson  (meaning 

the  plaintiff)  admitted  the  fraud,  and  confessed  that  he  had  applied 

the  sum  to  his  own  uses,  and  had  no  present  means  of  repayment.! 

On  my  return  to  England,  and,  after  very  much  of  vexatious 

diflSculty  and  delays,  I  obtained  from  P.  (meaning  the  plaintiff), 

not  the  return  of  the  money  of  which  I  had  been  swindled,  but 

a  specious  statement  of  pretended  claims  on  property  in  the  West 

Indies,   &c.    After  much   pressing   him   (meaning  the  plaintiff), 

finding  I  was  obliged  to  revisit  Italy,  I  obtained  from  him  lOOZ.  ^ 

In  Italy  I  took  legal  proceedings,  and  soon  obtained   from   the 

countess  a  bond,  to  be  accepted  and  guaranteed  by  her  agents  in 

England,  for  the  full  amount  of  my  claim,  reaching  finally  to 

upwards  of  d,OOOZ.     I  forwarded  the  bond  to  Pearson  (meaning  the 

plaintiff),  with  instructions  that  he  (meaning  the  plaintiff)  should 

take  all  necessary  steps  to  get  this  document  ratified.     Beceiving 

no  acknowledgment,  I  wrote  again  and  again,  but  in  vain.      *At       [*703] 

length  I  sent  a  statement  of  the  particulars  to  my  friend  Place, 

who  called  on  P.  (meaning  the  plaintiff) ;  and  having  obtained  of 

him  (meaning  the  plaintiff)  the  free  avowal  that  I  had  been  the 

greatest  benefactor  he  (meaning  the  plaintiff)  had  ever  known,  put 

to  him  (meaning  the  plaintiff)  the  stringent  query — how,  then, 

could  he   (meaning  the  plaintiff)  treat  me   so  shamefully?    He 

(meaning  the  plaintiff)   at  first  denied  the  possibility  that  he 

(meaning  the  plaintiff)  could  ill-use  me :  but  on  Place  handing  him 

(meaning  the  plaintiff)  my  letter,  he  (meaning  the  plaintiff)  lowered 

his  face  upon  his  hands,  and  affected  to  weep  bitterly,  conceding 

the  truth  of  my  statement,  but  utterly  denying  that  he  (meaning 

the  plaintiff)  had  received  any  communication  from  me,  although, 

after  sending  him  the  bond,  I  had  written  to  him  (meaning  the 

plaintiff)  five  several  letters.    I  was  now  obliged  to  obtain  a  duplicate 

copy  of  the  bond.     This  I  hastened  to  forward  to  Place,  begging 

him  to  confide  it  into  careful  hands,  upon  which  he  could  fully 

rely.     Will  it  be  believed !  Place,  in  his  progress  to  execute  my 

desires,  unhappily  met  Pearson   (meaning  the  plaintiff)   in   the 

Strand  ;  and  such  was  the  fascinating  power  of  this  wretch  (meaning 

R.B. — ^VOL.  LXIII.  .         29 
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Peabson  the  plaintiff)  that  he  (meaning  the  plaintiff)  actually  prevailed  on 
Lemaitrk.  Place  to  surrender  to  his  (meaning  the  plaintiff)  traitorous  hands 
my  second  bond.  Pearson  (meaning  the  plaintiff)  had  promised 
me  that,  as  I  was  forced  to  leave  England  on  the  second  occasion 
mth.  slender  means,  he  (meaning  the  plaintiff)  would  supply  the 
needful ;  but  he  (meaning  the  plaintiff)  sent  not  one  penny  to  my 
aid,  and,  with  the  wicked  and  cruel  design  of  prolonging  my  absence, 
or  perhaps  bribed  to  commit  the  theft,  he  (meaning  the  plaintiff) 
daringly  suppressed  and  denied  that  he  (meaning  the  plaintiff)  had 
received  any  communication,  although  his  (meaning  the  plaintiff's) 
wife  and  her  mother  and  brother  well  knew  the  fact,  and  have  all 

[  *704  ]  *three  confessed  to  me  the  truth  :  "  and  in  a  certain  other  part  of 
the  libel  was  the  false  &c.  matter  following :  "  From  time  to  time 
I  therefore  renewed  my  applications ;  and,  on  my  appointment  to 
a  foreign  station,  I  gave  instructions  to  Mr.  Ashurst  to  enforce  the 
payment,  putting  into  his  possession  a  correspondence  wherein  his 
own  (meaning  the  plaintiff's)  confessions  would  have  destroyed  him 
(meaning  the  plaintiff).  With  as  much  delay  as  he  (meaning  the 
plaintiff)  could  throw  in  pleading  all  manner  of  objections,  and 
offering  bills  at  one  and  two  years  for  150i.,  which  I  rejected,  he 
(meaning  the  plaintiff)  consented  to  my  proposal  to  arbitrate.  I 
now  had  hope  of  a  settlement;  but  neither  threat  nor  entreaty 
could  extort  from  him  (meaning  the  plaintiff)  the  name  of  his 
arbitrator ;  and  at  length,  within  forty-eight  hours  of  the  appoint- 
ment to  embark,  I  was  reduced  to  the  mortifying  necessity  of 
accepting  his  (meaning  the  plaintiff's)  bills,  resigning  his  (meaning 
the  plaintiff's)  letters,  and  executing  the  infamous  release  drawn  up 
by  his  (meaning  the  plaintiff's)  best  wits,  to  bear  testimony  to  a 
solemn  lie,  that  he  (meaning  the  plaintiff)  had  settled  my  demands. 
But  it  was,  as  my  professional  adviser  said,  this  or  nothing ;  for  I 
could  not  put  to  hazard  an  appointment  of  8001.  per  annum,  to 
stop  and  litigate  my  claims ;  and  my  return  to  my  country  at  any 
distant  day  even  was  very  unlikely :  and  this,  Pearson  (meaning 
the  plaintiff)  knew  full  well.  I  embarked,  and  was  shipwrecked. 
Soon  after  this  event,  finding  that  these  bills  were  considered 
worthless,  I  condescended  to  call  and  ask  my  plunderer  (meaning 
the  plaintiff)  to  cash  one  or  both  of  them.  He  (meaning  the 
plaintiff)  had  the  heartlessness  to  receive  me  rudely,  and  flatly 
refused  my  request.  Seeing  him  (meaning  the  plaintiff)  afterwards 
rolling  in  his   (meaning  the  plaintiff's)  carriage,  bought  at  the 

[  *705  ]      price  of  which  he  (meaning  the  plaintiff)  had  ^defrauded  me,  I 
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prevailed  on  my  friend  Place  to  endeavour  to  get  him  (meaning  the     Pearson 

plaintiff),  even  now,  to  renew  the  plan  of  arbitration  of  our  differences,    lbmaitbb. 

With  great  and  persevering  labour,  Mr.  Place  at  length  extorted 

his  (meaning  the  plaintiff's)  assent,  provided  I  would  restore  the 

bills.     I  consented  to  lodge  them  in  our  joint  names.     He  (meaning 

the  plaintiff)  had  concluded  this  was  not  in  my  power ;  and,  so 

soon  as  he  (meaning  the  plaintiff)  found  me  willing,  he  withdrew 

his    consent,   and   closed    abruptly    the    negotiation:  and    every 

endeavour  to  re-open   it  has  proved  fruitless.     This  is  Charles 

Pearson,  (meaning  the  plaintiff)  the  man  elevated  by  the  noodled 

corporation  of  London,  to  a  place  of  confidence  and  great  trust, 

though  his  (meaning  the  plaintiff's)  real  character  and  deeds  are 

known  to  many  of  them.     But,  as  regards  my  unhappy  connection 

with  him  (meaning  the  plainti  J)  this  is  not  the  whole  amount  of 

injuries  inflicted  on  me.     When  I  learned  from  his  own  (meaning 

the  plaintiff's)  confession,  that  all  hope  of  obtaining  the  second  deed 

must  be  abandoned,  I  had  no  resource  but  to  throw  myself  on  the 

generosity  of  the  agents  of  the  countess.     The  monstrous  hardship 

of  my  case  was  not  to  be  denied :  but  for  five  or  six  years  they  put 

me  at  defiance,  always  challenging  me  to  produce  my  bond.     Worn 

out,  however,  by  my  continued  applications,  they  made  me  the 

offer  of  500Z.,  which,  in  my  hopeless  state,  1  was  constrained  to 

accept,  and  give  my  release  for   8,200?.,  and  interest.     By  this 

settlement  I  lost,  besides  my  property,  my  peace  of  mind,  my  health  ; 

in  some  sort,  suffering  also  in  character,  from  the  non-performance 

of  duties  and  obligations  1  had  been  bereft  of  the  means  of  fulfilling. 

To  what  extent  P.  (meaning  the  plaintiff)  may  have  profited  by  my 

loss,  1  shall  never  ascertain.     His  (meaning  the  plaintiff's)  scruples 

on   this   score   may   be  easily  conceived;  and   his  (meaning  the 

plaintiff's)  general  *conduct  too  clearly  elucidates  his  (meaning  the       [  •70c  ] 

plaintiff's)  instincts.     You  have  some  time  asked,  my  dear  Sir,  why 

this  lengthened  episode  ?  and,  what  has  this  to  do  with  my  father's 

affairs  ?     I  commenced  it  with  the  intention  of  showing  the  original 

ground  for  my  requiring  the  loan,  and  I  have  pursued  it  in  order 

that  those  branches  of  your  family  who  feel  an  interest  in  my 

circumstances  may  learn  the  amount  of  the  moral  persecution  1 

have  endured  from  the  cold-blooded,  unprincipled  Pearson  (meaning 

the  plaintiff) :  By  means  of  which  "  &c. 

Pleas :  first,  not  guilty ;  upon  which  issue  was  joined :  second, 
a  justification  to  so  much  of  the  libel  set  out  in  the  declaration  as 
is  included  between  +         +. 

29—2 
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Pearson  Beplication,  de  injuria, 

Lemaitrk.  The  cause  was  tried  before  Goltman,  J.  at  the  Middlesex  sittings, 
after  Hilary  Term  last.  After  proving  the  libel  the  plaintiff 
tendered  in  evidence  two  other  letters  from  the  defendant,  the  one 
bearing  date  the  27th  of  May,  1842,  and  the  other,  the  25th  of 
February,  1843  (both  written  after  the  commencement  of  the 
present  action),  and  addressed  to  the  Lord  Mayor  for  the  time 
being.  These  letters  were  objected  to  on  the  part  of  the  defendant ; 
but  they  were  received,  on  the  ground  that  they  would  show  the 
animus  of  the  defendant  in  writing  the  libel  in  question.  The 
first  letter  contained  a  distinct  charge  that  the  plaintiff  had  received 
the  sum  of  500Z.  from  the  secondary,  and  had  not  paid  it  over; 
and  the  second  reiterated,  in  substance,  the  charges  contained  in 
the  letter  to  Starling.  The  defendant  having  failed  to  prove 
his  plea  of  justification,  a  verdict  was  found  for  the  plaintiff, 
damages  1001. 

Apnl2\.  Shee,  Serjt.,  on  a  former  day  in  this  Term,  moved  for  a  new 

trial,   upon   the  ground   that   the  letters  in  question   had   been 

•707  ]       improperly  received.     They  were  not  necessary  *to  explain  the 

alleged  libel,  or  to  show  the  animus  with  which  it  was  written,  as 

that  was  sufficiently  plain  from  the  language  of  the  libel  itself. 

(Cr^sswell,  J. :  The  argument  then  is,  that  the  libel  contained 
so  much  internal  evidence  of  malice,  that  the  plaintiff  had  no  right 
to  give  any  further  evidence  of  malice.) 

It  amounts  perhaps  to  that.  The  letters  put  in  were  in  themselves 
libellous,  and  separate  actions  might  have  been  maintained  upon 
each  of  them.  He  cited  Pearce  v.  Ornsby  (i),  Symnions  v.  Blake  (2), 
and  Stuart  v.  Lovell  (3),    A  rule  nisi  having  been  granted, 

May  6.  Sir  T.  Wilde,  Serjt.  (with  whom  were  Talfmird,  Serjt.  and 

M.  D.  Hill),  on  a  subsequent  day,  showed  cause.  [They  cited 
Fairman  v.  Ires  (4),  APDotujall  v.  Claridge  (si),  Heame  v.  Stoic€ll(6)^ 
Macleod  v.  Wakley  (7),  and  Bantell  v.  Adki7is  (8).] 

[  716  ]  Shee,  Serjt.,  in  support  of  the  rule : 

*     *    It  is  said  that  the  plaintiff  put  in  the  defendant's  letters 

(1)  1  Moo.  &  Rob.  455.  (6)  54  R.  R.  663  (12  Ad.  &  El.  719; 

(2)  41  R.R.  750(1  Moo.  &  Bob.  477).  4  P.  &  D.  696). 

(3)  19  R.  R.  688  (2  Stark.  N.  P.  93).  (7)  33  R.  R.  668  (3  Car.  &  P.  311). 

(4)  24  R.  R.  614  (5  B.  &  Aid.  642).  (8)  56  R.  R.  546  (1  Man.  &  G.  807). 
(5)il0  R.  R.  679  (1  Camp.  267). 
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to  Sir  John  Pirie  and  Alderman  Humphery,  for  the  purpose  of  pkarson 
anticipating  a  case  of  privileged  communication,  which,  it  is  sug-  lbmaitrb. 
gested,  the  defendant  might  probably  have  set  up.  The  plaintiff 
had  no  right  to  anticipate  the  taking  of  such  a  course  by  the 
defendant.  The  defendant  knew  that  there  was  nothing  in  the 
position  of  Starling  which  would  have  justified  the  making  of  a 
statement  to  him  containing  scandalous  matter.  The  plaintiff  was 
bound  to  know  that  the  defendant  had  no  right  to  treat  this  as  a 
privileged  communication ;  and  he  had  no  right  to  act  upon  the 
probability  that  it  would  be  so  treated.  *  *  It  may  be  admitted  [  717  ] 
that  words  spoken  before  the  libel  are  not  so  strongly  indicative  of 
the  intention  of  the  party  in  publishing  the  libel  as  words  spoken 
afterwards.  All  the  cases  are  reconcilable  with  the  opinion  expressed 
by  Lord  Ellenborough  in  Stuart  v.  Lovell  (1).  That  was  an  action 
by  the  editor  of  the  Courier  newspaper  against  the  editor  of  the 
Statesman  newspaper  for  a  libel  in  the  latter  paper.  Marryat  for 
the  plaintiff  tendered  in  evidence  subsequent  publications  by  the 
defendant  in  the  Statesman^  to  show  quo  animo  the  defendant  pub- 
lished the  articles  declared  on,  urging  that  they  would  be  admissible 
in  the  case  of  an  indictment,  and  stated  that  the  subsequent  pub- 
lications were  not  in  themselves  substantively  actionable.  His 
Lordship  said :  "  No  doubt  they  would  be  admissible  in  the  case 
of  an  indictment ;  and  so  they  would  here,  to  show  the  intention  of 
the  party,  if  it  were  at  all  equivocal ;  but  if  they  be  not  admitted 
for  that  purpose,  they  certainly  are  not  admissible  for  the  purpose 
of  enhancing  damage."  *  *  Here,  there  is  nothing  equivocal.  [  718  J 
It  is  plain  that  it  was  intended  to  impute  to  the  plaintiff  gross 
misconduct  in  his  character  as  attorney. 

(TiNDAL,  Ch.  J. :  The  case  is  one  of  considerable  importance,  and 

we  will  take  time  to  consider.) 

Cur.  adv.  vult. 

TiNDAL,  Ch.  J,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  for  a  libel,  contained  in  a  letter  written  by  the 
defendant  to  one  Starling,  bearing  date  the  13th  of  November,  1841. 
The  plaintiff  obtained  a  verdict  for  lOOi.  A  rule  nlu  for  a  new  trial 
was  granted,  on  the  ground  that  the  learned  Judge  before  whom  the 
cause  was  tried,  had  allowed  the  plaintiff  to  give  in  evidence  two  letters, 
written  by  the  defendant,  and  bearing  date  the  27th  of  May,  1842, 
and  25th  of  January,  1843,  each  addressed  to  the  Lord  Mayor  for 
(1)  19  B.  R  688  (2  Stark.  N.  P.  C.  93). 
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PEA1180N  the  time  being,  containing,  in  substance,  a  repetition  of  the  libellous 
Lema'itbk.  matter  for  which  the  action  was  brought.  In  answer  to  the  rule  it 
was  contended,  that  the  letters  were  admissible  for  the  purpose  of 
showing  the  existence  of  actual  malice  in  the  mind  of  the  writer  of 
the  libel  complained  of,  in  order  to  repel  by  anticipation  any  attempt 
by  the  defendant  to  establish  that  it  was  a  privileged  communica- 
tion.    But  we  think  that  there  was  no  pretence  for  saying  that  the 

[  ''lo  ]  letter  to  Mr.  Starling  *wa3  a  privileged  communication,  and  that 
the  otlier  letters  were  not  admissible  for  the  purpose  of  answering 
by  anticipation  an  untenable  proposition. 

But  it  was  further  contended  that  the  subsequent  letters,  con- 
taining a  repetition  of  the  same  defamatory  matter,  explained  the 
motives  by  which  the  defendant  was  actuated  in  writing  to  Mr. 
Starling ;  and,  that  with  a  view  to  the  damages  to  be  recovered, 
the  plaintiff  was  entitled  to  prove  that  the  defendant  was  actuated 
by  malice  in  fact.  To  this  it  was  answered,  that  although  sub- 
sequent publications,  not  in  themselves  actionable,  might  have 
been  given  in  evidence  for  that  purpose,  yet  these  letters,  con- 
taining matter  for  which  other  actions  might  be  brought,  were 
inadmissible,  as  there  was  nothing  ambiguous  in  the  language  of 
the  letter  to  Starling  which  they  tended  to  explain:  and  two 
modern  cases,  Pearce  v.  Ornsby  (i)  and  Symmons  v.  Blake  (2) 
were  cited,  which,  in  one  view  of  them,  are  authorities  to  that 
effect.  On  the  other  hand,  Lord  Ellbnborough,  in  Rmtell  v. 
Macquistcrid)  altogether  denied  the  soundness  of  the  distinction,  and 
there  held  that  "  you  may  give  in  evidence  any  words,  as  well  as 
any  act,  of  the  defendant,  to  show  quo  animo  he  spoke  the  words 
which  are  the  subject  of  the  action."  And  in  other  cases  he 
appears  to  have  admitted  evidence  to  show  the  motive  and  inten- 
tion of  a  party  publishing  a  libel :  Plunkett  v.  Cobbett  (4).  Geare 
V.  Britton  (5)  is  an  authority  to  the  like  effect.  On  the  same 
principle  a  defendant  has  been  allowed  to  give  evidence  palliat- 
ing, though  not  justifying,  his  act  in  publishing  a  libel,  ex.  gr. 
that  he  copied  it  from  a  newspaper:  Saunders  v.  Mills (6),  And 
this  appears   to    us    to    be    the    correct    rule,   viz.   that   either 

[  •720  ]  party  may,  with  a  view  to  the  damages,  give  evidence  *to 
prove   or  disprove  the  existence  of  a  malicious  motive  in   the 

(1)  1  Moo.  &  Rob.  455.  (5)  BuU.N.  P.  7. 

(2)  41  R.E.  750(1  Moo.  &  Bob.  477).  (6)  31  B.  E.  394  (6  Bing.  213;   3 

(3)  1  Camp.  49.  Moo.  &  P.  520).    So,  from  Fox's  Book 

(4)  5  Esp.  N.  P.  136.  of  Martyrs,  Cro.  Jac.  91. 
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mind  of  the  publisher  of  defamatory  matter;  but  that,  if  the  Pbarson 
evidence  given  for  that  purpose,  establishes  another  cause  of  lkmIitbb. 
action,  the  jury  should  be  cautioned  against  giving  any  damages 
in  respect  of  it.  And,  if  such  evidence  is  offered  merely  for  the 
purpose  of  obtaining  damages  for  such  subsequent  injury,  it  will 
be  properly  rejected.  And  perhaps  the  cases  of  Pearce  v.  Ornshy 
and  Symmons  v.  Blake  went  no  further  than  this.  It  may  be  diffi- 
cult to  reconcile  all  the  Nisi  Prius  cases  upon  this  subject ;  and  the 
point  does  not  appear  to  have  been  decided  by  any  of  the  Courts  in 
Westminster  Hall  (i).  But,  upon  principle,  we  think  that  the 
spirit  and  intention  of  the  party  publishing  a  libel,  are  fit  to  be 
considered  by  a  jury,  in  estimating  the  injury  done  to  the  plaintiff; 
and  that  evidence  tending  to  prove  it,  cannot  be  excluded  simply 
because  it  may  disclose  another  and  different  cause  of  action. 

Another  argument  against  the  admissibility  of  the  letters  ten- 
dered m  evidence,  was  founded  on  the  length  of  time  that  had 
elapsed  between  the  date  of  the  libel  complained  of,  and  the 
writing  of  those  letters.  But, — as  it  seems  to  us, — as  they  clearly 
relate  to  the  same  subject,  the  respective  dates  of  the  libel  and  of  the 
letters  may  affect  the  value,  but  not  the  admissibility,  of  the  evidence; 
and  we  think  that,  notwithstanding  the  two  grounds  of  objection 
which  have  been  taken,  these  letters  were  properly  received. 

The  rule  for  a  new  trial  must  therefore  be  discharged. 

RtUe  discharged. 

FUKNIVALL  v.  COOMBES  and  Others  (2).  is*^ 

^  '  ApHl  28. 

(5  Man.   &  G.  725—753;  S.  C.  6  Scott,  N.  R.  522;    12  L.  J.  0.   P.   265;  

7  Jur.  359.)  [  736  ] 

By  indenture  between  A.  of  the  first,  B.  of  the  second,  and  C,  D.,  E. 
and  F.  of  the  third  part,  A.  covenanted  with  C,  D.,  E.  and  F.  to  do  certain 
repairs  to  the  parish  church  of  Z. ;  and  in  consideration  of  covenants  on 
A.'s  part,  C,  D.,  E.  and  F.  **  churchwardens,  and  overseers  of  the  poor  of 
the  parish  of  Z.,  for  themselves  and  for  their  successors,  churchwardens, 

(1)  It  has   however   been   held   in  Tenterden,  on  the  ground  that  the 

K.  B.,  that  in  an  action  for  a  libel,  the  jury  must  have  understood  the  words 

tendency  of  the  publication,  and  not  '*  intention  of  the  writer  "  to  have  been 

the    intention   of  the  writer,  is   the  used  in  the  sense  of  *  *  tendency  of  the 

question  to  be  submitted  to  the  jury :  publication." 

Iluire  V.  Wilson,  33  R.  R.  284  (9  B.  &  C.  (2)  Cited  in  KeJner  v.  Baxter  (1866) 

643;    4  Man.  &  Ry.  605).    In  Fisher  L.  R.  2  C.  P.  174,  186,  36  L.  J.  C.  P. 

V.  Clement,  34  R.  R.  495  (10  B.  &  C.  94,  and  explained  by  Jesskl,  M.R.,  in 

472;  5  Man.  &  Ry.  730).  the  Court  Williams  v.  Hathaway  (1877)  6  Ch.  D. 

recognised  this  distinction,  even  while  544,  548. — A.  0. 
supporting  a  contrary  ruling  of  Loi-d 
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FuRKiVALL  and  overseers  of  the  said  parish,  and  their  assigns,  did  thereby  covenant 

^*  with  A.,  his  executors  and  administrators,  that  they,  the  said  church- 

OOOMBSB.  wardens  and  overseers  of  the  poor,  their  successors  or  assigns,  should  and 

would  well  and  truly  pay,  or  cause  to  be  paid,  unto  A."  the  sum  specified, 
by  certain  instalments.  After  this  covenant  the  deed  proceeded  as  follows : 
**  Provided  always  that  nothing  in  these  presents  contained,  shall  extend, 
or  be  deemed,  adjudged,  construed,  or  taken  to  extend,  to  any  personal 
covenant  of,  or  obligation  upon,  the  said  several  persons  parties  thereto, 
of  the  third  part,  or  in  anywise  personally  affect  them,  any  or  either  of 
them,  their,  or  any  or  either  of  their  executors,  administrators,  goods, 
effects,  or  estates  in  their  private  capacity,  but  shall  be,  and  is  intended 
to  be,  binding  and  obligatory  upon  churchwardens  and  overseers  of  tlie 
poor  of  the  parish  of,  &c.,  and  their  successors  for  the  time  being,  as  such 
churchwardens  and  overseers  of  the  poor,  but  not  further  or  otherwise." 

Held,  that  the  covenant  of  C,  D.,  £.  and  F.  was  a  personal  covenant, 
and  that  the  proviso,  being  repugnant  thereto,  was  void. 

Covenant.  The  declaration  stated  that  on  the  11th  of  May, 
1841,  by  a  certain  indenture  then  made  between  the  plaintiff,  of 
the  first  part,  Charles  Bleadon  and  Charles  Furnivall,  of  the 
second  part,  and  the  defendants,  of  the  third  part  (which  inden- 
ture being  in  the  possession  of  the  defendants,  the  plaintiff  could 
not  show  the  same  to  the  Court  &c.),  the  plaintiff  covenanted,  con- 
tracted, and  agreed  with  the  defendants,  and  their  successors  and 
assigns,  churchwardens  and  overseers  of  the  poor,  for  the  time 
being,  of  the  parish  of  St.  Botolph  without  Aldgate,  in  the  city  of 
London  and  county  of  Middlesex,  that  the  plaintiff,  his  executors, 
or  administrators  should,  for  the  consideration  thereinafter  men- 
tioned, within  the  space  or  time  of  five  calendar  months  from  the 
day  of  the  date  of  the  said  indenture,  do,  perform  and  execute,  or 
cause  and  procure  to  be  done,  performed  and  executed,  in,  and  to, 
t  ♦737  ]  the  said  parish  church  of  St.  Botolph  without  Aldgate  *aforesaid,  all 
the  works  and  repairs  mentioned  or  referred  to  in  the  specification 
thereinafter  contained,  and  according  to  such  specification  and  the 
drawings  thereinafter  also  contained,  and  finish  and  complete  the 
whole  of  such  works  and  repairs,  within  the  time  aforesaid,  in  a 
good,  proper,  workmanlike  and  substantial  manner,  under  the 
direction,  and  to  the  satisfaction,  of  Messrs.  W.  and  B.  surveyors 
and  architects,  or  other  the  surveyors  or  surveyor,  architects  or 
architect,  for  the  time  being,  of  the  said  churchwardens  and  over- 
seers, their  successors  or  assigns,  fit  for  use  and  Divine  service  to 
be  performed  therein,  &c.  &c.,  and  that,  in  consideration  of  the 
covenants  and  agreements  therein  contained  on  the  part  of  the 
plaintiff,  they  the  said  several  persons  parties  thereto  of  the  third 
part,  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
St.  Botolph  aforesaid    for  themselves  and  for  their  succesBors, 
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churchwardens  and  overseers  of  the  said  parish,  and  their  assigns,  Furnivall 
did  thereby  covenant  and  promise  with  and  to  the  plaintiff,  his  coombes. 
executors  and  administrators,  that  they  the  said  churchwardens  and 
overseers  of  the  poor,  their  successors  or  assigns,  should  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  plaintiff,  his  executors  or 
administrators,  the  sum  of  1,1692.,  or  such  other  increased  or 
diminished  sum  as  the  said  surveyors  and  architects,  surveyor 
or  architect,  for  the  time  being,  as  aforesaid,  should,  under  the 
powers  aforesaid,  certify  between  the  said  several  parties,  to  be 
the  proper  sum  to  be  paid  for  the  works  and  repairs,  by  the 
instalments  at  the  several  times  and  in  manner  thereinafter 
mentioned;  that  is  to  say,  one-third  of  the  amount  thereof 
within  two  months  from  the  commencement  of  the  works  on 
the  third  part  thereof  from  the  time  of  the  completion  of  the 
said  several  works,  and  the  remaining  one-third  thereof,  at  the 
expiration  of  one  calendar  month  from  the  time  *of  such  com-  [  •738  ] 
pletion  of  the  said  works  and  repairs;  as  by  the  said  indenture, 
reference  being  thereunto  had  would  appear.  Averment :  that, 
after  making  the  indenture,  to  wit,  on  &c.,  the  plaintiff  did,  per- 
formed, and  executed,  in  and  to  the  said  parish  church,  all  the 
works  and  repairs  mentioned  and  referred  to  in  tl^e  said  specifica- 
tion, according  to  such  specification  and  the  said  drawings,  and 
finished  and  completed  the  whole  of  the  said  works  and  repairs  in 
a  good,  proper,  workmanlike  manner,  under  the  direction,  and  to 
the  satisfaction,  of  the  said  Messrs.  Wyatt  and  Brandon,  fit  for  use 
and  Divine  service  to  be  performed  therein,  &c.  &c.  Breach  :  that, 
although  the  defendants  had  paid  to  the  plaintiff  two  of  the  said 
instalments  of  the  said  sum  of  1,1692.,  and  although  the  period  of 
one  calendar  month  from  the  time  of  the  completion  of  the  said 
works  and  repairs  had  elapsed  before  the  commencement  of  this 
suit,  and  although  W.  and  B.,  by  the  procurement  of  the  defendants, 
had  refused  and  neglected  to  ascertain  and  afBx  the  measure  and 
value  of  the  increased  and  additional  works  and  repairs,  or  to 
certify  tlie  proper  sum  to  be  paid  to  the  plaintiff  for  such  increased 
and  additional  works  and  repairs,  although  a  reasonable  time  in 
that  behalf  had  elapsed  before  the  commencement  of  this  suit,  and 
although  they  were,  after  such  additional  work  and  repairs  were 
completed,  to  wit,  on  &c.,  requested  by  the  plaintiff  so  to  do;  yet 
the  defendants  did  not  nor  would  pay  to  the  plaintiff  the  said 
remaining  one-third  part  of  the  sum  of  1,1692.,  amounting  to 
389Z.  138.  id.,  and  the  said  amount  of  the  measure  and  value  of 
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FuBKivALL    the  said  increased  and  additional  works  and  repairs,  or  any  part 
CooMBEs.     thereof,  and  the  same  still  remained  wholly  due  and  unpaid  to  the 

plaintiff,  &c. 
[  *739  ]  The  defendants  confessing  that  the  said  indenture  at  *the  time 

of  the  plaintiff  so  declaring  was,  and  still  is,  in  their  possession,  so 
that  the  plaintiff  could  not,  nor  can,  produce  the  same  to  the  Coart 
here  as  in  the  declaration  alleged,  claimed  oyer  thereof.  The  plea 
then  set  out  the  indenture,  which  bore  date  the  11th  of  May,  1841, 
and  was  made  between  James  Furnivall  (the  plaintiff)  of  the  first, 
Charles  Bleadon  and  Charles  Furnivall  of  the  second,  part,  and 
Bobert  Coombes,  Edward  Jones,  Charles  B.  Coltman,  and  Isaac 
Simmonds,  churchwardens  of  the  said  parish  of  St.  Botolph  with- 
out Aldgate,  in  the  city  of  London,  and  county  of  Middlesex  afore- 
said, and  William  Fattinson,  Bobert  Clarter,  Samuel  Hawkins 
Jutsum,  John  Neal,  John  Anthwaite,  and  Stephen  Boxall,  over- 
seers of  the  poor  of  the  said  parish  of  the  third  part.  The  deed, 
after  various  covenants  entered  into  by  the  plaintiff,  which  were 
described  as  being  entered  into  with  the  said  several  persons  parties 
thereto  of  the  third  part,  and  their  successors  and  assigns,  church- 
wardens and  overseers  of  the  poor  for  the  time  being  of  the  parish 
of  St.  Botolph  without  Aldgate,  contained  the  following  on  the  part 
of  the  defendants :  "and,  in  consideration  of  the  covenants  and  agree- 
ments herein  contained  on  the  part  of  the  said  J.  Furnivall,  they 
the  said  several  persons  parties  thereto  of  the  third  part,  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  St.  Botolph  for 
themselves,  and  for  their  successors,  churchwardens  and  overseers 
of  the  said  parish,  and  their  assigns,  do  hereby  covenant  and  promise 
with  and  to  the  said  J.  Furnivall,  his  executors  and  administrators, 
that  they  the  said  churchwardens  and  overseers  of  the  poor,  their 
successors  or  assigns,  shall  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  J.  Furnivall,  his  executors  or  administrators,  the  sum 
of  1,1692.,  or  such  other  increased  or  dimhiished  sum  as  the  said 
surveyors  and  architects,  surveyor  or  architect  for  the  time  being  as 
aforesaid,  shall,  under  the  powers  aforesaid,  certify  between  the 
[  •740  ]  *said  several  parties  to  be  of  the  proper  sum  to  be  paid  for  the 
works  and  repairs  by  the  instalments  at  the  several  times  and  in 
manner  thereinafter  mentioned,  that  is  to  say,  one- third  of  the 
amount  thereof  within  two  months,  from  the  commencement  of 
the  works,  one  other  third  part  thereof  at  the  time  of  the  com- 
pletion of  the  said  several  works,  and  the  remaining  one-third 
part  at  the  expiration  of  one  calendar  month,  from  the  time  of 
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such  completion  of  the  said  works  and  repairs :  provided  always,  Fubnivall 
that  nothing  in  these  presents  contained  shall  extend  to,  or  be  coombes. 
deemed,  adjudged,  construed,  or  taken  to  extend  to,  any  personal 
covenant,  of  or  obligation  upon  the  said  several  persons  parties 
hereto  of  the  third  part,  or  in  anywise  personally  affect  them, 
any  or  either  of  them,  their  or  any  or  either  of  their  executors, 
administrators,  goods,  effects,  or  estates  in  their  present  capacity ; 
but  shall  be,  and  is  intended  to  be,  binding  and  obligatory  upon 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  St. 
Botolph,  and  their  successors  for  the  time  being  as  such  church- 
wardens and  overseers  of  the  poor,  but  not  further  or  otherwise," 
&c.  &c.  The  plea  then  proceeded  to  state  that  before  the  said 
sums  in  the  declaration  alleged  to  have  become  due  and  payable 
to  the  plaintiff,  or  any  or  either  of  them,  or  any  part  thereof 
became  due,  and  before  the  commencement  of  this  suit,  to  wit 
on  the  29th  of  March,  1842,  the  defendants  ceased  being  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  St.  Botolph, 
and  they  were  not  at  any  time  since,  or  at  the  commencement  of  this 
suit,  such  churchwardens  and  overseers.     Verification. 

The  second  plea — as  to  the  cause  of  action  in  the  declaration 
mentioned,  in  respect  of  the*  defendants  not  paying  to  the  plaintiff 
the  said  remaining  one- third  part  of  the  said  sum  of  1,1691.,  amount- 
ing to  889Z.  138.  4e!., — stated  that  the  plaintiff  did  not  within  the 
space  or  time  of  *five  calendar  months,  from  the  day  of  the  date  of  [  '741  ] 
the  said  indenture,  do,  pei  form  or  execute,  or  cause  or  procure  to 
be  done,  performed  or  executed,  in  and  to  the  said  parish  church, 
all  the  works  and  repairs  so  covenanted  and  agreed  by  him  to  be 
done,  performed,  and  executed  as  in  the  declaration  alleged; 
concluding  to  the  country. 

Replication  to  the  plea  of  the  defendants  by  them  first  above 
pleaded,  so  far  as  the  same  related  to  the  defendants,  J.  Simmonds 
and  S.  Boxall — that  the  defendant  J.  Simmonds  continually,  from 
the  time  of  making  the  said  indenture  until  and  at  the  several 
times  when  the  several  sums  of  money  in  the  declaration  mentioned 
became  due  and  payable,  and  from  thence  until  and  at  the  com- 
mencement of  this  suit,  was  and  still  is  churchwarden  of  the  said 
parish,  and  the  defendant,  S.  Boxall,  continually,  from  the  time  of 
making  the  said  indenture  until  and  at  the  several  times  when  the 
several  sums  of  money  became  due  and  payable  to  the  plaintiff,  and 
from  thence  until  and  at  the  commencement  of  this  suit,  was  and 
still  is  overseer  of  the  poor  of  the  said  parish ;  without  this,  that 
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FuRNivALL    the  defendants,  J.  Simmonds  and  S.  Boxall,  or  either  of  them, 
CooMBEs.      ceased  being  churchwarden  or  overseer  of  the  poor  of  the  said 
parish  in   manner  and  form  as  in   the  said   first  plea  alleged ; 
concluding  to  the  country. 

Demurrer  to  the  same  plea,  so  far  as  it  related  to  the  other 
defendants,  showing,  for  causes  of  demurrer,  that  the  same  plea 
did  not  avoid  the  declaration,  and  the  other  defendants,  by  ceasing 
to  be  churchwardens  and  overseers,  were  not  excused  or  discharged 
from  the  performance  of  the  covenant  upon  which  the  plaintiff  had 
declared ;  and  the  said  indenture  did  not  provide  that  the  defen- 
dants should  cease  to  be  liable  for  the  performance  of  the  said 
covenant  when  they  ceased  to  be  churchwardens  and  overseers ;  nor 
did  they  cease  to  be  liable  on  the  said  covenant  when  they  ceased 
[  ♦742  ]  to  be  churchwardens  and  overseers :  that  the  *proviso  in  the  said 
indenture  was  repugnant  to  the  said  covenant,  and  void,  and  was 
an  illegal  and  fraudulent  attempt  on  the  part  of  the  defendants  to 
render  their  successors,  and  the  future  inhabitants,  liable  for  the 
said  repairs  of  the  said  church,  the  price  and  value  of  which  repairs 
the  defendants  were  bound  by  law  to  retain,  and,  it  must  be  pre- 
sumed, did  retain,  out  of  moneys  in  their  hands,  before  and  at  the 
time  of  making  the  said  indenture  :  that  it  did  not  appear,  in  or  by 
the  said  first  plea,  that  the  said  other  defendants,  or  any  or  either 
of  them,  ever  were  churchwardens  and  overseers;  and  that  the 
averment  in  the  same  plea,  that  the  defendants  had  ceased  to  be 
churchwardens  and  overseers,  was  uncertain,  and  tended  to  raise 
an  immaterial  issue,  and  was  consistent  with  the  fact  of  some 
of  the  defendants  still  being  churchwardens  and  some  of  them, 
overseers.    Joinder. 

The  plaintiff  also  demurred  specially  to  the  second  plea,  alleging 
for  causes,  that  it  was  not  by  the  indenture  and  the  covenant  of  the 
defendants  mentioned  in  the  declaration,  a  condition  precedent  to 
the  payment  of  the  said  sum  of  8892.  13«.  4d.  therein  mentioned, 
that  the  plaintiff  should,  within  the  space  or  time  of  five  calendar 
months  from  the  day  of  the  date  of  the  said  indenture,  do,  perform 
or  execute,  or  cause  or  procured  to  be  done,  performed  or  executed, 
in  and  to  the  said  parish  church,  all  the  works  and  repairs 
covenanted  and  agreed  by  the  plaintiff  to  be  done,  performed  and 
executed  ;  nor  did  the  plaintiff,  by  the  said  indenture,  covenant  to 
do,  perform  or  execute,  or  to  cause  to  be  done,  performed  or 
executed,  all  such  works  and  repairs  within  such  space  of  time ; 
that  the  plea  was  immaterial  in  this,   to  wit,  that  it  tied  the 
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plain tiflf  to  prove  a  strict  and  literal  performance  of  all  the  Furnivall 
works  and  repairs  covenanted  to  be  done,  within  the  said  space  coom'bes. 
of  time;  whereas,  a  substantial  performance  of  such  works 
was  sufficient,  within  the  true  intent  and  meaning  of  the  said 
^indenture ;  that  it  was  not  necessary  that  all  the  works  and  [  •743  ] 
repairs  should  be  done,  if  the  works  and  repairs  were  finished 
and  completed  within  such  time  in  a  good,  proper,  workmanlike, 
and  substantial  manner,  to  the  satisfaction  of  the  said  architects, 
fit  for  use  and  Divine  service  to  be  performed  in  such  church ; 
that  the  said  works  and  repairs  might  have  been  so  finished 
within  such  time,  though  all  the  works  and  repairs  might 
have  been  done  within  such  time,  and  yet  the  same  might  not 
have  been  finished  and  completed  in  manner  aforesaid,  accord- 
ing to  the  said  covenant;  that,  therefore,  whichever  way  a  jury 
should  find  any  issue  joined  upon  the  second  plea,  such  finding 
would  be  immaterial  and  not  decisive  of  the  cause ;  and  that  the 
plea  introduced  new  matter,  and  should  have  concluded  with  a 
verification,  and  not  to  the  country.     Joinder  in  demurrer. 

The  defendants  demurred  to  the  replication  to  the  first  plea, 
assigning  for  causes,  that  the  said  replication  was  an  argumentative 
traverse  of  all  the  defendants  having  ceased  being  churchwardens 
and  overseers,  as  in  the  first  plea  alleged;  that  the  replication 
afforded  no  answer  to  the  plea,  inasmuch  as  allowing  that  the  said 
J.  Simmonds  continued  churchwarden,  and  that  the  said  S.  Boxall 
continued  overseer  of  the  poor,  as  in  the  replication  was  alleged, 
yet  that  afforded  no  ground  for  the  joinder  of  the  other  defendants 
in  the  action. 

Joinder  in  demurrer. 

Manning^  Serjt.  (with  whom  was  Shee,  Serjt.)  in  support  of     ^ 
the  demurrers  to  the  pleas : 

The  question  on  the  first  plea  is,  whether  the  proviso  therein  set 
out,  is  not  wholly  repugnant  to  the  covenant  which  it  professes  to 
qualify.  The  covenant  is  clearly  a  personal  contract  on  the  part 
of  the  defendants.  It  is  true  that  they  are  described  as  church- 
wardens and  overseers ;  but  neither  in  the  one  character  nor  in  the 
other,  had  they  capacity  to  contract.  ♦And  even  if  as  church-  [  •744  ] 
wardens  or  as  overseers  they  could  have  contracted,  they  have 
clearly  no  joint  capacity  to  do  so.  Their  description,  therefore, 
must  be  rejected ;  and  the  covenant  must  be  read  as  if  the 
defendants  had   contracted,   generally   and    personally,   that  the 
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FuRxivALL    churchwardens  and  overseers  should  do  the  acts  specified.     Having 
CooMBBs.     entered  into  such  a  personal  covenant,  the  proviso  by  which  it  was 
sought  to  relieve  them  from  all  individual  liability,  is  void — first, 
because  it  is  utterly  repugnant  to,   and   at  variance  with,   the 
covenant ;  and,  secondly,  inasmuch  as  the  defendants  thereby  seek 
to  do  what  the  law  will  not  allow,  namely,  to  bind  the  future 
churchwardens  and  overseers  of  the  parish.     Lord  Coke,  in  com- 
menting upon  one  of  the  sections  in  Littleton  (s.  220),  says  146  a, 
"  By  this  section  it  appeareth,  that  when,  in  a  general  grant,  the 
law   doth  give   two  remedies,  the  grantor  may  provide  that  tlie 
grantee  shall  not  use  one  of  them,  and  leave  the  party  to  the  other. 
But  where  the  grantee  hath  but  one  remedy,  there  the  remedy 
cannot  be  barred  by  any  proviso ;  for  such  a  proviso  should  be 
repugnant   to   the   grant."     So  also,   in   Sir  Anthony  Mildmay*s 
case  (i),  it  is  laid  down  that  ''a  proviso  good  at  the  beginning,  by 
consequence  may  become  repugnant;   as  if  a  man  by  his  deed 
grants  a  rent  for  life,  proviso  that  it  shall  not  charge  his  person, 
this  is  a  good  proviso ;  yet  if  the  rent  is  in  arrear,  and  the  grantee 
dies,  his  executors  shall  charge  the  person  of  the  grantor  in  an  action 
of  debt ;  for  otherwise  they  would  be  without  remedy  ;  and  therefore 
now  it  is  become  repugnant  and,  by  consequence,  void."     Here,  the 
repugnancy  is  immediate  and  contemporaneous  with  the  covenant, 
and  renders  the  proviso  void  ;  for  if  the  proviso  were  to  have  any 
operation,   it   would   wholly  release    the    defendants    from   their 
r  '745  ]       liability.     If  churchwardens  could  be  charged  *as  such,  the  charge 
would,  in  effect,  be  on  the  parish  fund ;  but  there  is  no  power, 
neither  is  it  legal,  to  throw  any  liability  on  future  parishioners. 
In  Dyer,  9  b.  Anon.  19  Hen.  VIII.  it  is  said,  "  that  if  a  man  appoint 
A.  and  B.  executors,  with  a  proviso  that  B.  do  not  administer,  the 
proviso  is  void,  and  they  shall  sue  jointly."     Two  feoflFees  granted 
custodiam  parci  of  A.  to  W.  N.  capiendo  feodo  quod  J.   S.   miper 
parcarius  cepit,  proviso  qiu)d  scriptum  non  extendat  ad  onerandum 
one  of  the  grantors ;    and  this  proviso  was  held  void ;   for  this 
restrains  all   the  effect  of  the  grant  against  him " :   Bro.   Abr. 
Conditions,  pi.  238,  Vin.  Abr.  Condition,  (A  a)  pi.  10.     In  Jenk. 
Cent.  96,  pi.  86,  it  is  said,  ''  A.  makes  a  feoffment  of  land  to  B., 
with  warranty  ;  proviso  that  the  warranty  shall  be  void  :  this  is  a 
void  proviso ;  as  in  a  deed,  an  hahendum  which  is  repugnant  to 
the  premises  is  void  ;  for  both  being  in  one  instrument  where  the 
latter  clause  is  repugnant  to  the  former,  the  latter  is  void."     So,  in 

(1)  6  Co.  Rep.  41  b. 
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Mary  Portington's  case  (i),  it  is  laid  down,  "  Suppose  that  a  man    Furnivall 

makes  a  gift  in  tail,  and  further  grants  that  he  may  make  leases     coombbs. 

for  years  or  lives,  according  to  32  Hen.  VIII.  c.  28,  or  to  levy  a  fine 

with  proclamation,  according  to  the  acts  in  such  case,  to  bar  his 

issae,  provided  always,  that  he  shall  not  make  leases  or  levy  a  fine ; 

none  will  deny,  but  such  proviso  would  be  repugnant."     In  Sir 

John  Davis's  Beports,  34  b,  it  is  stated,  ''  If  a  feoffment  be  made  to 

J.  S.  and  his  heirs,  with  a  proviso  that  his  daughters  shall  not 

inherit,  such  proviso  is  void."     Also  in  Vin.  Abr.  Condition  (Z), 

pi.  11  (quoting  from  Bro.  Abr.  Conditions,  pi.  116),  it  is  said,  that 

''  if  a  man  aliens  in  fee,  upon  condition  that  if  the  feoffee  or  his 

heirs  make  any  assignee  the  feoffee  or  his  heirs  may  enter,  this  is  a 

void  condition;  for  it  is  repugnant  to  the  estate."     So,  in  Jenk. 

Cent.  242,  pi.  26  (2)  it  is  laid  down,  that  **  a  condition  ^annexed  to      [  *746  ] 

an  estate-tail  that  the  unmarried  donee  shall  not  marry,  is  void ; 

for  without  marriage  he  cannot  have  an  heir  of  his  body."     In  Co. 

Litt.  206  b,  it  is  said,  that  **  if  a  man  make  a  feoffment  in  fee,  upon 

condition  that  he  shall  not  alien,  this  condition  is  repugnant  and 

against  law,  and  the  estate  of  the  feoffee  is  absolute.     But  if  the 

feoffee  be  bound  in  a  bond  that  the  feoffee  or  his  heirs  shall  not 

alien,    this    is    good,    for    he    may,    notwithstanding,    alien    if 

he  will  forfeit  his  bond  that  he  himself  hath  made."     So  it  is, 

if  a  man  make  a  feoffment  in  fee  upon  condition  that  the  feoffee 

shall  not  take  the  profits  of  the  land,  this  condition  is  repugnant 

and  against  law,  and  the  estate  is  absolute.     But  a  bond  with  a 

condition  that  the  feoffee  shall  not  take  the  profits,  is  good.     In 

Rex  V.  Stevens  (3),   it  was  held  that   an    allegation,   sensible   in 

the  place  in  which  it  occurs,  and  not  repugnant  to  antecedent 

matter,  is  to  take  effect,  though  repugnant  to  subsequent  matter. 

(TiNDAL,  Ch.  J. :  Is  the  proviso  actually  repugnant  to  the 
covenant,  or  is  it  intended  merely  to  make  the  plaintiff  look  for 
payment  to  a  particular  fund  ? 

Cbesswell,  J. :  The  defendants  do  not  covenant  to  pay  out  of  any 
particular  fund.) 

That  the  defendants  could  not  charge  their  successors  and  the 
future  funds  of  the  parish,  or  make  a  retrospective  rate  for  the 

(1)  10  Co.  Eep.  36  a.  (3)  5  East,  244 ;  8.  C.  I  Smith,  437 ; 

(2)  8.  C.  Dyer,  343.  3  Smith,  366. 
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FuBMivALL  purpose  of  reimbursing  themselves,  has  been  established  by 
CooMBEs.  numerous  cases  :  Tawney's  case  (i),  Dawson  v.  Wilkinson  (2),  Bcjr 
V.  The  Churchwardens  of  Bradford  {?),  Rex  v.  The  Churchwardens 
of  Dursley  (4) ;  all  of  which  were  reviewed  by  the  Court  of  Exchequer 
Chamber  in  i\iQ  Braintree  case  (5).  Another  objection  to  the  first 
[  *747  ]  plea  is,  that  ^although  it  alleges  that  the  defendants  had  ceased  to 
be  churchwardens  and  overseers,  it  does  not  state  that  they  had  not 
retained  sufficient  money  in  their  hands  to  pay  the  plaintiff.  The 
plea  is  also  bad  in  this  respect, — that  it  does  not  aver  that  the 
defendants  are  neither  churchwardens  nor  overseers,  but  states 
that  they  are  not  churchwardens  and  overseers.  Consistently  with 
this  allegation,  some  of  them  may  be  churchwardens  and  the  rest, 
overseers. 

The  second  plea  is  undoubtedly  bad  ;  for  it  assumes,  that  it  is  a 
condition  precedent  to  the  plaintiff's  right  to  receive  payment,  that 
the  whole  of  the  works  and  repairs  should  have  been  completed 
within  five  months.  It  is  unnecessary  to  cite  cases  to  show  that 
this  proposition  cannot  be  maintained.  Dallman  v.  King  (6)  may, 
however,  be  mentioned,  as  strongly  in  point.  Moreover,  if  there 
had  been  anything  in  this  objection,  the  plea  should  have  concluded 
with  a  verification,  inasmuch  as  it  introduces  new  matter. 

With  respect  to  the  replication  to  the  first  plea,  it  is  not  meant 
as  an  answer  to  the  whole  plea,  but  only  to  so  much  of  that  plea  as 
relates  to  the  defendants  Simmonds  and  Boxall.  Supposing  them 
to  continue  liable,  and  the  rest  of  the  defendants  to  be  discharged, 
the  bringing  of  the  action  against  the  whole  of  the  defendants  is 
not  a  misjoinder — it  is  a  joinder  of  parties  who,  originally  liable, 
may  be  discharged  by  matter  ex  post  facto. 

(TiNDAL,  Ch.  J. :  Is  it  not  a  singular  thing  to  divide  a  plea  in 
this  manner  ?) 

An  objection  might  possibly  have  been  raised  to  it ;  but  none  has 
been  taken. 

Channell,  Serjt.  (with  whom  was  Byles,  Serjt.)  for  the  defendants  : 
It  must  be  admitted  that  the  second  plea  is  open  to  the  objection 

(1)  2  Ld.  Eay.  1009;  2  Salk.  531 ;  6  (5)  Vdey  v.  Burder,  54  B.  E.  560,  in 
Mod.  97.  error  (12  Ad.  &  El.  265;  4  P.  &D.452). 

(2)  Cas.  temp.  Hardw.  381.  (6)  44  R.  R  661  (4  Bing.  N.  C.  105 ; 

(3)  12  East,  556.  5  Scott,  382). 

(4)  5  Ad.  &  El.  10;  6  N.  &  M.  333. 
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which  has  been  taken  to  it.     *But  it  is  submitted  that  the  first    Fubnivall 
plea  furnishes  a  good  defence  to  the  action.     In  Mildmay's  case,      coohbes. 
and  the  other  cases  cited,  the  grant  or  covenant  was  at  first       [  *748  ] 
absolute.    But  the  very  question  here  is,  whether  the  covenant  was 
or  was  not  absolute  :  2  Wms.  SaUnd.  234,  n.  (c).     The  covenant  is 
to  be  construed  according  to  its  legal  effect.     This  is  not  a  covenant 
entered  into  by  the  defendants,  by  name. 

(Gbesswell,  J. :  In  what  event  do  you  say  the  plaintiff  might 
have  sued  ?) 

If  the  whole  of  the  defendants  had  continued  in  office,  it  could  not 
have  been  successfully  contended  that  they  were  not  liable.  The 
proviso  is  to  be  read  in  connection  with  the  covenant,  as  explaining 
the  intention  of  the  parties.  Although  it  may  be  admitted  that  the 
defendants  would  have  continued  responsible  if  the  whole  of  the 
debt  had  accrued  while  they  remained  in  office,  the  understanding 
of  both  parties  clearly  was,  that  the  plaintiff  was  not  to  look  to  the 
defendants  if  they  did  not  continue  in  office,  but  was  to  seek  for 
payment  from  their  successors,  who  are  distinctly  referred  to  in 
the  deed. 

(Erskine,  J. :  Do  you  say  that  this  is  a  distributive  covenant  for 
payment,  by  the  defendants,  of  all  instalments  falling  due  while 
they  remain  in  office,  and  by  their  successors,  of  all  future  instal- 
ments ?) 

It  is  submitted  either  that  the  covenant  may  be  taken  distributively 
or  that  the  words  raise  an  ambiguity  which  will  let  in  the  proviso 
by  way  of  explanation.  Looking  at  the  covenant  as  distributive, 
the  proviso  will  operate,  not  as  an  exception,  but  as  a  limitation ; 
for  a  remedy  is  still  given  for  sums  accruing  while  the  defendants 
continue  to  be  churchwardens  and  overseers.  Suppose  the  covenant 
itself  had  been,  that  the  defendants  would  pay  provided  they 
remained  in  office  or  had  funds,  the  plaintiff  would  have  had  a 
possible  remedy  under  it.  The  cases  cited  on  the  other  side  apply 
only  where  the  proviso  is  in  total  destruction  of  the  covenant. 
Why  should  it  be  *suppo8ed  that  the  defendants  entered  into  a  I  *749  ] 
covenant  imposing  risk  on  themselves  and  none  on  the  plaintiff? 
The  parties  had  to  deal  with  a  matter  difficult  of  execution,  and 
each  side  must  be  presumed  to  take  upon  itself  a  certain  risk ;  and 
should  the  covenant  be  held  to  be  personally  binding  on  the 
B.B. — VOL.  LXin.  30 
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FuBNivALL    defendants,  only  while  they  remained  in  office,  the  plaintiff  is  to  be 
CooMBKs.     considered  as  having  agreed  to  take  the  chance  of  the  work  being 
completed  during  the  period  the  defendants  continued  church- 
wardens and  overseers. 

(Erskine,  J. :  Suppose  one  of  the  defendants  to  go  out  of  office, 
then,  according  to  your  argument,  their  personal  covenant  would 
cease.  Do  you  say,  taking  the  covenant  and  proviso  together,  that 
if  five  of  the  defendants  continue  in  office,  they  must  pay  ? 

Cresswei^l,  J. :  Suppose  the  six  had  gone  out  of  office,  and  been 
re-appointed,  would  they  hold  the  same  office  ?) 

No. 

(Cresswell,  J.:  Would  they  then  be  liable  as  their  own 
successors  ?) 

It  is  apprehended  not. 

(TiNDAL,  Ch.  J. :  You  want  us  to  read  this  as  a  covenant  to  pay 
only  if  there  are  funds.) 

The  intention  clearly  is,  that  the  defendants,  if  they  are  to  be  held 
personally  liable,  are  to  be  so  only  so  long  as  they  remain  in  office. 
Supposing  those  who  continue  in  office  to  be  alone  liable,  the 
plaintiff  cannot  have  judgment  on  this  record,  as  he  has  sued  the 
whole  six ;  for  the  rule  in  actions  on  contracts  is,  that  if  you  sue 
too  many  defendants,  you  must  fail.  If  the  construction  of  the 
covenant  now  contended  for  be  right,  then  some  of  the  defendants 
have  ceased  to  be  parish  officers  and  are  not  liable.  It  is  the  same 
as  if  the  objection  was,  that  the  declaration  did  not  contain  an 
averment  that  they  did  continue  in  office.  This  case  is  distinguish- 
able from  Retv  v.  Pettet  (i) ;  for  there  the  defendants  did  not  sign 
[  •750  ]  the  promissory  notes  as  churchwardens,  &c.,  but  *  those  words  were 
merely  added  as  the  description  of  the  parties.  There  is  no  magic 
in  the  word  "proviso."  It  may  be  either  an  explanation  of  the 
covenant  or  an  exception  out  of  it ;  and  the  rule  as  to  when  it  is  to 
be  stated  by  the  plaintiff  and  when  by  the  defendant  is  laid  down 
in  Thursby  v.  Plant  (2). 

With  respect  to  the  replication  to  the  first  plea,  the  defendants 
having  pleaded  jointly,  the  plaintiff  has  no  right  to  reply 
distributively. 

(1)  40  B.  B.  284  (1  Ad.  &  EL  196 ;  3  (2)  1  Wms.  Saund.  231. 

N.  &  M.  456). 
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Manning,  Serjt.,  in  reply  :  Fubnivall 

.r. 

The  rejection  of  repugnant  conditions  and  provisoes  is  not  OooMBKai 
confined  to  cases  where  they  would  destroy  the  effect  of  the  whole 
of  the  previous  matter,  but  applies  equally  where  part  only  would 
be  rendered  nugatory.  The  ground  of  rejection  is,  not  that  it  is 
opposed  to  all,  but  that  it  is  inconsistent  with  something,  that  has 
gone  before.  With  respect  to  the  argument,  that  the  defendants 
are  liable  only  so  long  as  they  remained  in  oflBce,  it  is  absurd  to 
suppose  that  the  plaintiff  would  agree,  that  the  payment  of  his  work 
should  depend  upon  the  contingency  of  the  defendants'  remaining 
in  oflBce.     The  replication,  it  is  submitted,  is  good. 

(TiNDAL,  Ch.  J. :  Nothing  will  turn  upon  it.) 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  question  in  this  case  will  depend 
substantially  on  the  declaration ;  for,  as  the  proviso  is  set  out  on 
oyer  of  the  indenture,  it  is  the  same  in  effect  as  if  the  whole  deed 
bad  been  stated  in  the  declaration.  The  question  is,  whether, 
taking  the  covenant  and  proviso  together,  the  plaintiff  has  any 
cause  of  action.  The  covenant  is  as  follows.  (Here,  his  Lordship 
read  the  covenant.)  The  first  question  is,  whether  this  is  a  personal 
covenant,  or  is  it  a  covenant  by  the  defendants  as  a  corporate  body. 
It  *must  fall  within  the  one  class  or  the  other.  Churchwardens  [  *75i  ] 
and  overseers,  though  they  are  by  statute  a  corporate  body  for 
some  purposes,  cannot  enter  such  a  covenant  as  this  in  a  corporate 
character ;  and  if  not,  then  the  contract  must  be  a  personal 
covenant.  If  it  be,  the  next  question  is,  what  does  it  bind  the 
defendants  to  do  ?  At  all  events,  it  binds  them,  while  they  remain 
in  office,  to  pay.  Looking  at  the  proviso,  however,  it  is  utterly 
inconsistent  with  the  covenant.  (Here,  his  Lordship  read  the 
proviso.)  Therefore,  if  the  defendants  have  entered  into  a  covenant 
which,  to  any  extent,  binds  them  personally,  this  proviso  is  at 
variance  with  such  covenant,  and  consequently  must  be  rejected  as 
repugnant  according  to  the  authorities  cited.  If  the  proviso  is 
rejected,  then  the  first  plea  is  no  answer  to  the  action.  With 
respect  to  the  last  plea,  no  attempt  has  been  made  to  support  it. 
Therefore,  as  regards  both,  the  plaintiff  is  entitled  to  judgment. 
It  would  have  been  a  different  thing  if  the  defendants  had  so 
shaped  their  covenant  as  to  make  the  payment  come  only  out  of 
the  parish  fund. 

»0— 2 
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FUBNIVALL     COLTMAN,  J.  I 

.CooMBBs.  When  we  look  at  the  covenant  by  itself,  it  is  clearly  a  personal 
covenant.  It  has  been  said,  that  although  what  is  called  the 
proviso  is,  in  terms,  a  proviso,  it  is  to  be  construed  as  merely 
limiting  the  general  words  of  the  covenant.  That  might  be  so,  if  it 
could  be  shown  that  there  would  still  remain  a  personal  liability  in 
a  given  event  contemplated  by  the  parties.  But  the  argument 
proceeds  on  a  misapprehension  of  the  proviso,  which  declares 
'*  that  the  covenant  is  not  to  be  taken  as  a  personal  covenant,  or  to 
affect  the  defendants  in  their  private  capacity."  Stopping  there, 
the  proviso  would  clearly  be  repugnant.  It  proceeds  to  say,  how- 
ever, ''  but  shall  be  and  is  intended  to  be  binding  and  obligatory 
upon  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 

[  •762  ]  St.  Botolph,  and  their  successors,  for  the  *time  being,  as  such 
churchwardens  and  overseers  of  the  poor,  but  not  further  or  other- 
wise." This  latter  part  is  supposed  to  explain  the  covenant  by 
limiting  its  personal  effect  to  the  time  that  the  defendants  remain 
in  of&ce.  But  that  I  think  was  not  the  real  meaning  of  the  parties. 
The  intention  obviously  is,  that  no  one  shall  be  personally  liable ; 
which  imports,  in  truth,  that  there  shall  be  no  liability  at  all. 

Ebskine,  J. : 

The  covenant  by  the  defendants  clearly  constitutes  a  personal 
liability ;  for  though  they  are  described  to  be  churchwardens  and 
overseers,  they  covenant  for  themselves  and  for  their  successors. 
The  part  in  which  they  covenant  for  the  latter  is  of  no  avail,  and 
may  be  struck  out.  Then  what  do  they  undertake  on  their  own 
part?  To  pay  for  the  work  by  the  stipulated  instalments.  It  is 
said  that  the  proviso  qualifies  the  full  extent  of  the  covenant,  and 
gives  it  a  limited  construction.  If  that  had  really  been  so,  I  should 
have  thought  the  argument  a  sound  one ;  but  when  the  proviso  is 
examined  it  is  utterly  inconsistent  with  any  personal  liability 
whatever.  The  only  part  of  it  which,  according  to  the  argument, 
would  be  effective  is  that  which  declares  that  the  covenant  is 
intended  to  be  binding  on  the  defendants  and  their  successors  in 
their  of&cial  character  only.  But  that  is  a  direct  contradiction  to 
the  covenant.  I  cannot  see,  therefore,  how  the  covenant  and 
proviso  can  be  construed  together,  so  as  to  create  the  limited 
liability  now  contended  for.  My  brother  Channell  was  obliged  to 
admit  that,  supposing  his  view  was  correct,  the  covenant  would 
cease  to  operate  if  any  one  of  the  defendants  went  out  of  office ; 
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but  it  is  highly  improbable  that  any  one  would  enter  into  such  a    Furnivall 
contract.     The  defendants  appear  to  have  intended  to  bind  the     coom'bkb. 
funds  of  the  parish;   but  they  have  attempted  to  do  that  in  a 
manner  in  which  such  an  intention  cannot  be  carried  into  effect. 

Crbsswbll,  J. :  f  7S3  ] 

I  am  of  the  same  opinion.  The  defendants  first  enter  into  a 
clear  personal  covenant,  and  then  they  endeavour,  by  the  proviso, 
to  relieve  themselves  from  all  personal  liability. 

Judgment  for  the  plaintiffs. 

Channelly  Serjt.  then  prayed  for  leave  to  withdraw  the  pleas, 
and  pay  money  into  Court  to  cover  the  third  instalment  and  also 
any  claim  for  the  additional  works  and  repairs.  A  rule  nisi  having 
been  granted. 

Manning,  Serjt.,  on  a  subsequent  day,  showed  cause,  submitting 
that  the  amendment  would  go  beyond  the  pleas  on  which  the  former 
argument  turned. 

The  Court,  however,  made  the  rule  absolute. 


EDGER  V.  KNAPP.  i843. 

Jl/av  3. 
(5  Man.  &  G.  753—760;  S.  C.  6  Scott,  N.  R.  707  ;  7  Jur.  583;  1  D.  &  L.  73.)  _ 

A.  and  B.,  directors  of  a  joint-stock  Company,  being  sued  for  debts  due         ^  753  ] 
from,  and  for  damage  done  by,  the  Company,  employ  C.  to  defend  them 
upon  their  joint  responsibility.    A.  pays  the  whole  of  C.'s  bill  of  costs  : 
Held,  that  an  action  is  maintainable  by  A.  against  B.  for  contribution. 

Where  the  plaintiff  had  been  nonsuited  upon  the  opening  speech  of  his 
counsel,  and  it  afterwards  was  shown  by  affidavit  that  his  wituesses  could 
have  proved  a  good  cause  of  action  not  stated  in  the  opening  speech ,  the 
Court  granted  a  new  trial  upon  payment  of  costs. 

AssuMPsn,  for  money  paid,  and  upon  an  account  stated. 

Plea :  non  assumpsit. 

At  the  trial  at  the  London  sittings  after  Michaelmas  Term, 
1842,  before  Tindal,  Ch.  J.,  it  appeared,  that  in  1836  a  joint-stock 
Company  was  formed  for  the  purpose  of  obtaining  an  Act  for  the 
formation  of  one  of  several  competing  lines  of  railway  from  London 
to  Brighton.  After  an  ineffectual  attempt  to  carry  their  bill 
through  the  *House  of  Commons,  the  Company  coalesced  with  the  f  754*  ] 
supporters  of  rival  lines,  and  an  Act  was  obtained  under  which 
the  present  railway  was  constructed.  A  call  of  6^.  per  share  was 
mcule  for  the  purpose  of   defraying   the  expenses  of   the  now 
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Edoer  dissolved  Company,  bnt  several  claims  were  made  which  it  was 
KNAPP.  thought  advisable  to  resist.  Some  of  these  defences  the  Company 
failed  in  supporting ;  in  others,  which  were  successful,  the  plaintiffs 
were  unable  to  pay  the  defendants'  costs.  Messrs.  Pearson  and 
Wilkinson,  the  attorneys  of  the  Company,  being  unwilling  to 
embark  in  these  proceedings  upon  the  responsibility  of  a  numerous 
floating  body  of  shareholders,  took  the  precaution  to  obtain  a 
retainer  from  four  members  of  the  Company,  viz.  the  plaintiff, 

the  defendant,  Sir  John  T.  Claridge,  and  Mr.  Solani.     In 

opening  the  case  to  the  jury,  Shee,  Serjt.  did  not  state  the  retainer, 
respecting  which  his  instructions  were  silent,  Messrs.  Pearson  and 
Wilkinson  not  having  been  previously  examined  by  the  plaintiff's 
attorneys.  During  the  examination  of  Pearson,  the  first  witness 
for  the  plaintiff,  the  learned  Judge  was  of  opinion  that,  on  the 
opening  speech,  the  action  must  be  taken  to  be  a  proceeding  by 
one  partner  against  another  upon  an  open  unsettled  partnership 
account.    He  therefore  nonsuited  the  plaintiff. 

In  Michaelmas  Term  following  Shee,  Serjt.  obtained  a  role 
nisi  to  set  aside  the  nonsuit,  and  for  a  new  trial,  upon  an  afiSdavit 
made  by  Pearson,  in  which  it  was  stated  that  Pearson  and  Wilkinson 
were  appointed  solicitors  to  the  Company,  upon  an  agreement  that, 
provided  the  directors  made  advances  for  the  costs  out  of  pocket, 
and  paid  the  bills  monthly,  P.  and  W.  were  to  debit  the  funds  of 
the  Company,  and  not  the  directors.  In  1887  the  funds  of  the 
Company  were  nearly  exhausted;  P.  and  W.  accepted  300Z.,  part 
[  *765  ]  of  such  funds,  in  discharge  *of  the  directors ;  the  balance  in  hand 
was  applied  towards  the  liquidation  of  the  debts ;  and  the  Company 
was  dissolved.  Various  demands  by  engineers,  &c.  were  made 
upon  the  then  late  directors  of  the  Company,  exceeding  6,00(U. 
Some  of  these  claimants  were  then  suing  some  of  the  directors. 
P.  and  W.,  being  cognizant  of  the  transactions,  were  employed  to 
defend  these  actions,  upon  an  understanding  and  agreement,  with 
all  the  parties,  such  defences  were  undertaken  upon  the  responsi- 
bility of  the  defendants,  and  not  upon  the  credit  of  the  Company, 
which  had  been  dissolved  when  the  greater  part  of  the  actions 
were  commenced.  In  almost  all  the  cases,  though  the  defendants 
were  successful,  the  plaintiffs  were  insolvent,  and  P.  and  W.  looked 
to  the  defendants  for  their  costs.  Advances  were  made  by  each  of 
the  parties  sued,  in  various  sums,  as  the  causes  proceeded ;  and,  in 
the  end,  signed  bills  were  delivered  to  them.    Actions  would  have 
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been  bronght  for  the  amount,  but  Edger  obtained  an  order  for  the       Edobb 
taxation  of  the  bills  upon  the  usual  undertaking  to  pay  the  balance.       knapp. 
The  balance  found  to  be  due  to  P.  and  W.  amounting  to  between 
600i.  and  600i.,  was  paid  by  Edger. 

BampaSf  Serjt.  showed  cause: 

The  plaintiff  and  the  defendant  and  other  persons  were  partners; 
and  until  an  account  is  taken  it  cannot  be  ascertained  what  each  is 
to  receive  or  pay.  The  account  can  be  taken  only  in  an  action  of 
account,  or  upon  a  bill  filed  in  Chancery  for  an  account. 

(Cresswbll,  J. :  Suppose  four  persons  to  be  sued  in  respect  of  a 
partnership  transaction,  in  which  other  partners  are  concerned, 
and  the  debt  is  levied  upon  one  of  the  defendants,  would  he  not  be 
entitled  to  contribution  against  his  co-defendants  ?) 

It  is  submitted  that  he  would  not. 

(Erskinb,  J. :  The  question  is,  whether  he  would  not  be  entitled 
to  contribution  when  there  was  a  special  agreement  between  them ; 
whether  one  of  four  *partners  sued  would  not  be  entitled  to  con-       [  *756  ] 
tribution  against  his  co-defendants  upon  a  special  agreement  to 
employ  the  same  attorney  for  their  mutual  defence.) 

The  cases  cited  at  Nisi  Prius  were  Holmes  v.  Higgins  (i)  and 
Milbtum  V.  Codd  (2).  In  the  former  of  these  cases  it  was  held  that 
an  agent  for  a  railway  bill,  who  was  himself  a  subscriber  to  the 
undertaking,  could  not  maintain  an  action  against  the  chairman  of 
the  committee  for  his  agency;  in  the  latter,  an  attorney,  who  was 
a  member  of  a  trading  Company,  was  employed  by  two  other 
members  of  the  Company  to  defend  an  action  brought  against  the 
two ;  he  was  held  not  to  be  entitled  to  sue  the  latter  for  his  costs, 
being,  as  a  member  of  the  Company,  liable  to  bear  his  proportion 
of  their  costs.  These  cases  have  been  followed  and  confirmed  by 
NecUe  v.  Turton{s),  in  which  some  circumstances  occurred  very 
much  stronger  than  the  present.  In  that  case  a  shareholder  in  a 
joint-stock  Company  sued  the  directors  of  the  Company  upon  two 
bills  of  exchange,  drawn  by  him  upon  the  secretary  of  the  Company 
on  account  of  goods  supplied  to  the  Company  by  the  plaintiff,  and 
accepted  by  the  secretary.  It  was  held  that  the  plaintiff,  being  a 
partner,  could  not  sue.     So,  here,  the  plaintiff  has  paid  bills  on 

(1)  1  B.  &  C.  74;  2  Dowl.  &  Ry.  196.  (3)  29  R  R.  531  (4  Bing.  149 ;   12 

(2)  7  B,  &  C,  419 ;  1  Mw.  &  By.  238,      Moore,  365). 
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Kdokb       account  of  the  Company.    *    ♦    The  payment  made  by  the  plaintiff 
Knapp.      was  on  account  of  the  Company  of  whom  he  was  a  member. 

(Cbesswell,  J. :  That  appears  to  me  to  be  the  question  in  the 
cause.  Suppose  the  party  to  say  "  I  will  sell  to  you  two,  and  will 
not  sell  to  the  Company?  ") 

Here,  the  parties  were  sued  as  members  of  the  Company.  Some  of 
[  •757  ]  the  actions  were  against  four,  some  against  three,  some  *against  two. 
In  many  insurance  Companies  the  policies  are  signed  by  three  of  the 
directors ;  but  they  are  not  the  less  the  contracts  of  the  Company. 
Here,  several  calls  had  been  made ;  some  of  the  shareholders  have 
paid  more,  some  less.  Is  there  to  be  a  second  action  for  contri- 
bution in  respect  of  this  difference  in  the  payments?  Some  of  the 
actions  defended  by  these  parties  were  brought,  not  upon  contracts, 
but  for  damage  sustained  through  the  operation  of  the  Company. 

(TiNDAL,  Ch.  J. :  If  the  plaintiff  can  show  that  the  four  agreed 
to  treat  their  defence  as  a  separate  job,  if  such  an  expression  may 
be  used,  the  case  will  not  fall  within  the  general  rule.) 

There  is  no  evidence  of  any  such  contract. 

(Ebseinb,  J. :  The  case  was  stopped.) 

But  not  without  giving  full  effect  to  every  thing  which  my  brother 
Shee  said  he  could  prove. 

(TiNDAL,  Ch.  J. :  Four  persons  being  sued  for  a  debt  which  they 
have  contracted  jointly  with  others  apply  to  Pearson  and  Wilkinson 
to  defend  them.) 

[The  learned  Serjeant  cited  Fo:c  v.  Clifton  (i)  and  Hoivell  v.  Brodie  (2).] 

Shee,  Serjt.  (with  whom  was  White),  in  support  of  the  rule: 

Frustra  petit  qui  mox  restituturus  est  (3) ;  and  therefore  one 
partner  cannot  sue  another  in  respect  of  a  partnership  trans- 
action. But  this  was  not  a  partnership  transaction.  In  the  first 
place,  there  was  no  partnership,  since,  until  an  Act  of  Parliament 
was  obtained,  the  projected  Company  could  not  be  formed.   Secondly, 

(1)  31  E.  B.  536  (6  Bing.  776;  4  Moo.  Frustra  petis  quod  statim  alteri  reddere 
&  P.  676).  cogeris,  see  Jenk.  256,  pi.  49,  where  it 

(2)  54  B.  B.  711  (6  Bing.  N.  C,  44  ;  was  applied  to  an  appeal  of  mayhem 
8  Scott,  372).  by  a  villein  against  his  lord. 

(3)  As  to  this  maxim  in  the  form  of 
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supposing  a  Company  to  have  been  constituted,  it  appears,  *from  Edoer 
the  affidavit  of  Pearson,  that  the  payment  to  him  and  his  partner  knapp. 
was  made  upon  a  distinct  collateral  contract.  [  *758  ] 

(Gbbsswell,  J.:  For  the  defendant  it  is  contended,  that  the 
payment  was  made  on  behalf  of  the  partnership.) 

If  the  four  had  been  sued  by  P.  and  W.,  the  non- joinder  of  the 
other  shareholders  could  not  have  been  pleaded  in  abatement. 

(TiNDAL,  Ch.  J. :  That  may  be  true  as  against  P.  and  W., 
although  the  four  may  not  be  entitled  to  contribution  inter  se.  The 
question  here  is,  whether,  as  between  themselves,  it  was  made  a 
separate  transaction.) 

Pearson  refused  to  undertake  the  defence  except  upon  the  personal 
retainer  of  the  four  defendants.  It  is  not  to  be  assumed  that  the 
defence  was  for  the  benefit  of  the  Company. 

(TiNDAL,  Ch.  J.^:  You  must  make  out  that  the  partners  agreed  to 
contract  for  themselves  personally,  without  looking  to  the  partnership. 

Cbesswbll,  J. :  I  do  not  agree  that  you  are  entitled  to  have  a 
new  trial. 

TiNDAL,  Ch.  J. :  The  action  for  money  paid  to  recover  contribution 
is  founded  upon  the  old  writ  de  contributione  facienda ;  of  which 
it  is  said,  in  Fitzh.  N.  B.  378  (i),  "And  if  there  be  three  or  four 
coparceners  of  lands,  and  the  eldest  sister  do  the  suit  to  the  lord 
of  whom  the  lands  are  holden  for  all  the  coparceners,  and  the 
others  will  not  allow  her  for  her  charges  and  losses  (2),  according  to 
the  rate  (3),  for  the  same  suit,  that  coparcener  who  did  the  suit  may 
have  this  writ  of  contribution.  And  if  there  be  many  coparceners, 
and  the  eldest  does  the  suit,  and  the  other  coparceners  agree  with 
the  eldest  for  a  rate,  now  the  writ  of  contribution  shall  be  brought 
against  the  others,  and  who  would  not  contribute,  &c.  (4).     And  if 

(1)  In  the  quarto  edition,  but  in  the  parceners,  and  the  eldest  does  the  suit, 

last  English,    following  the  French  and  some  {asmns)  coparceners  agree 

editions,  p.  162.  with  the  eldest  for  their  proportion, 

(*2)  Pur  9es  charges  perde.  now  the  writ  of  contribution  shall  be 

(3)  Solonque  lour  ratey  i.e.  according  brought  against  the  others  who  would 
to  their  proportion.  not  make  contribution."    By  which  it 

(4)  This  materially  varies  from  the  would  appear  that  not  the  assenting, 
original,  upon  the  very  point  for  which  but  the  dissenting,  coparceners  were 
it  is  cited.  What  Fitzherbert  says  is  to  be  compelled  to  contribute  by  writ, 
this:    **And  if  there  be    many  co- 
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Edger  many  be  infeoffed  *of  land  for  which  one  suit  ought  to  l)e  done, 
Knapp.  °ow  if  they  agree  amongst  themselves  that  one  of  them  shall  do  the 
[  '769  ]  suit,  and  the  others  shall  contribute  unto  him,  if  he  do  the  suit, 
and  afterwards  the  others  will  not  allow  him  for  that  suit  according 
to  their  rate,  then  he  shall  have  the  writ  of  contribution  against 
them,  and  the  writ  shall  mention  the  agreement,  &c.  And  if  they 
cannot  agree,  then  the  lord  shall  distrain  them  all  for  all  their 
suits,  if  the  suit  be  not  done.  But  if  one  feoffee,  of  his  own 
will,  do  the  suit  for  them  all  without  any  agreement  for  the  same 
made  between  them,  the  lord  cannot  then  distrain  the  others  for 
the  suit ;  for  as  to  the  lord  it  is  not  material  whether  there  be  any 
agreements  between  them  or  not,  but  between  the  feoffees,  he  that 
did  the  suit  shall  not  have  the  writ  of  contribution  against  his 
companions  without  agreement  thereof  made  betwixt  them"(i). 
So  here,  in  order  to  entitle  the  plaintiff  to  recover  against  the 
defendant,  he  was  bound  to  show  a  contract  independent  of  the 
relation  of  partner.  However,  upon  payment  of  the  costs  of  the 
trial,  the  nonsuit  may  be  set  aside,  and  the  plaintiff  let  in  to  try 
the  cause  again.) 

Per  CuBiAM : 

Rule  absolute  for  a  new  trial  (2). 


1W3.         CHAELES  THAEPE  v.  STALLWOOD  and  Another. 

May  6. 
-1-  (5  Man.  &  G.  760—778 ;  S.  C.  6  Scott,  N.  E.  715  ;  12  L.  J.  C.  P.  241;  1  D.  &  L. 

[  760  ]  24  ;  7  Jur.  492.) 

An  administrator  may  maintain  trespass  for  acts  done  after  the  death  of 
the  intestate,  and  before  the  grant  of  administration.  The  rule  that  a 
party  cannot  be  made  a  trespasser  by  relation,  is  only  applicable  where  the 
act  complained  of  was  lawfiU  at  the  time. 

The  Court  will  not  grant  a  new  trial  upon  the  ground  of  surprise,  merely 
because  the  unsuccessful  party  has  neglected  properly  to  instruct  his  attorney. 

Trespass,  for  taking  certain  goods  and  chattels  of  the  plaintiff 

Sarah,  as  administratrix  &c.,  and  carrying  away  the  same  &c. 

Plea,  not  guilty,  **  by  statute." 

(1)  From  this  extract,  as  corrected  feoffee  comes  in  by  his  own  act,  and 

from  the  French  original    (see    last  might    have    protected     himself    by 

note),   it    appears  that  a  coparcener  stipulation  or  covenant  at  the  time  he 

distrained  upon  is  entitled  to  contribu-  accepted  the  estate, 

tion  without  any  agreement;  and  it  (2)  This  cause  was  tried  a  second 

may  be  inferred  that  a  joint-feoffee  is  time  before  Maule,  J.,  at  the  sittings 

not.    The  reason  for  this  distinction  after  Easter  Term,    1843,   when  the 

probably  is,  that  the  coparcener  comes  plaintiff  obtained  a  verdict,  which  the 

in  by  act  of  law,   whilst  the  joint-  Court  refused  to  disturbs 
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At  the  trial,  before  Tindal,  Gh.  J.,  at  the  sittings  for  Middlesex  Tharpr 
after  last  Term,  the  following  facts  appeared  in  evidence:  One  Cole  stallwood. 
was  tenant  to  the  defendant  Stallwood,  of  a  house  in  which  the 
intestate  had  occupied  an  apartment.  She  died  in  June,  1842, 
possessed  of  certain  household  furniture  in  the  apartment  in 
question.  On  the  28th  of  July  the  furniture  was  seized  by  Stall- 
wood  and  the  other  defendant  (a  broker),  as  a  distress  for  rent 
alleged  to  be  due  from  Cole  to  Stallwood ;  some  of  the  furniture 
being  at  the  time  of  the  seizure  off  the  premises,  as  the  plaintiffs 
were  in  the  act  of  removing  it  at  the  time.  On  the  29th  adminis-  [  *76i  ] 
tration  *of  the  estate  and  effects  of  the  intestate  was  granted  to  the 
female  plaintiff.  The  defendants  failed  to  prove  the  tenancy  of 
Cole,  it  appearing  that  it  was  under  a  written  agreement,  which 
was  not  produced.  It  was  then  contended  on  their  behalf  that 
trespass  would  not  lie  by  an  administrator  for  an  act  done  before 
the  date  of  the  letters  of  administration.  Leave  was  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit  upon  this  point ;  and  the 
plaintiffs  obtained  a  verdict  for  211. 

Bompas,  Serjt.,  on  a  former  day  in  this  Term  (20th  of  April), 
moved  accordingly : 

He  submitted  that  there  was  a  distinction  between  trespass  and 
trover.  The  latter  may  be  supported  by  an  administrator  for  a 
conversion  before  the  grant  of  administration ;  but  the  right  to  bring 
trespass  stands  upon  a  different  footing.  *  *  Although  it  is  said 
in  1  Williams  on  Executors  (i)  (citing  Long  v.  Hebb  (2),  2  Eoll. 
Abr.  399,  tit.  Relation  (A.),  pi.  1  (3),  Ano7i.  (4),  Selw.,  N.  P.  (5),  and  [  *762  ] 
Patten  v.  Patten  (6) )  that  **  an  administrator  *may  have  an  action  of 
trespass  or  trover  for  the  goods  of  the  intestate  taken  by  one  before 
the  letters  granted  unto  him ; "  yet  the  only  case  that  supports  the 
position  as  to  trespass  is  the  short  note  of  Long  v.  Hebb  {7). 

(CoLTMAN,  J. :  After  a  verdict  for  the  plaintiff  in  ejectment,  the 

(1)  Page  493,  3rd  ed. ;  p.  d53,  9th  ed.  administration  granted  to  him.     Trin. 

(2)  fc>tyle,  341.  10  Car.  B.  R.,  between  Locksmith  and 

(3)  Thus  rendered  in  18  Vin.  Abr.  Creswelly  adjudged;  this  being  moved 
283,  Bame  tit. :  in  arrest  of  judgment,  after  verdict 

"If  a  man  dies  possessed  of  certain  for  the  plaintiff.    Intratur,    Hill,    9 

goods,  and  after  a  stranger  takes  and  Gar.  Hot.  729." 

converts  them  to  his  own  use,  and  (4)  Comb.  451. 

then  administration  is  granted  to  J.  S.,  (5)  Page  717,  6th  ed. 

this  administration  shall  relate  to  the  (6)  Alcock  &  Nap.  493. 

death  of  the  testator,  so  that  J.  S.  may  (7)  *'  In  a  trial  between  Long  and 

maintain  an  action  of  trover  and  con-  Hthh  and  others,  it  was  said  by  Holle, 

version  for  this  conversion  before  the  Chief  Justice,  that  letters  of  adminis- 
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Thahpe      lessor  of  the  plaintiff  may  maintain  an  action  for  mesne  profits 
Stall  WOOD,  antecedent  to  the  day  of  the  demise :  how  is  that  explained  except 
upon  the  doctrine  of  relation  ?) 

The  action  of  ejectment  is  altogether  anomalous. 

(TiNDAL,  Ch.  J.  referred  to  Com.  Dig.  tit.  Administration  (B.  18), 
where  it  is  said  that  since  the  statutes  4  Edw.  III.  c.  7,  and 
81  Edw.  III.  c.  11,  "  an  executor  or  administrator  shall  have  trespass 
or  trover  for  the  goods  of  the  testator  taken  in  his  lifetime  "  (i) ; 
and  his  Lordship  observed,  that  it  would  be  a  strange  anomaly  to 
hold  that  an  administrator  could  maintain  trespass  for  an  act  done 
before  the  death  of  the  intestate,  and  not  for  one  done  afterwards.) 

[  *763  ]  The  learned  Serjeant  moved  also,  upon  the  ground  of  *8urprifle, 
on  an  affidavit  of  the  defendant's  attorney,  stating  that  he  had 
inquired  of  the  defendant  Stallwood  whether  Cole  held  under  a 
lease  or  any  written  agreement,  when  the  defendant  informed  him 
that  Cole  was  merely  a  yearly  tenant ;  and  that  the  deponent  had 
not  the  least  idea  of  there  being  any  written  document  between 
them.    A  rule  nisi  having  been  granted, 

Shee,  Serjt.  (with  whom  was  Wordsivorth)  now  showed  cause: 

Upon  the  ground  of  surprise,  the  affidavit  is  insufficient.  It 
discloses  a  case  of  negligence,  either  on  the  part  of  the  defendant 
Stallwood  or  his  attorney ;  but  that  will  not  entitle  him  to  a  new 
trial.  There  is  no  affidavit  by  the  defendant  himself ;  and  the  one 
sworn  does  not  even  state  that  any  rent  was  due. 

(TiNDAL,  Ch.  J. :  It  leaves  us  in  complete  doubt  whether  there 

was  any  written  agreement  or  not.) 

tration  do  relate  to  the  time  of  the  Coventry) ;   1  Leon.  193,  194  {Ru$$eU 

death  of  the  intestate,  and  not  to  the  and     Prafa      case).      The      stat.    4 

time  of  granting  them ;  and  therefore  Edw.   III.   c.    7,   expressly  giyes  an 

an  administrator  may  bring  an  action  action  to  executors  for  trespasses  done 

of  trespass  or  a  trover  and  conversion  in  the  life  of  their  testator.    The  case 

for  goods  of  the  intestate  taken  by  one  in  Sir  F.  Moore,  400,  is  as  follows : 

before  the  letters  granted  unto  him;  "  Pasch. 37 Eliz.     Between //drrM and 

otherwise  there  would  be  no  remedy  Vandcogie  it  was  held  that  an  adminis- 

for  this  wrong  done."  trator  shall  have  trespass    de    bonis 

(1)  Citing   (Wentw.)    Off.  Ex.  98;  asportaf  in  vita  intesf  by  the  equity 

Moo.  400  {Harris  v.  Vandvogie) ;  Cro,  of  the  statute  of  4  Edw.  III.  c.  7,  and 

El.  377  {Elizabeth  f  Cviuitess  of  Rutland  the  executor  of  an  executor  by  the 

V.    hahely   Countess  of  Rutland;  S.  C,  statute  of  25  Edw.  III.  c.  5.'* 

Owen,  156;  Sir  F.  Moore,  266),  Lat.  The    other    authorities    cited    by 

168  (Diet,  in  Mason  y.  Dixon) ;  and  Comyns,  relate  to  the  power  of  execu- 

242  (Diet,  in   Sale  v.   The  Bishop  of  tors  to  maintain  an  action  of  trover. 
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The  other  is  the  material  question  in  the  case,  namely,  whether  an      Thabpk 
administrator  can  maintain  trespass  for  an  act  done  to  the  mtestate's    stallwood. 
estate  after  his  death,  bat  before  the  grant  of  administration.     The 
defendants,  by  pleading  not  guilty  only,  have  admitted  the  repre- 
sentative character  of  the  female  plaintiff,  and  that  she  was  possessed 
of  the  property  in  that  character. 

(TiNDAL,  Gh.  J. :  The  possession  is  undoabtedly  admitted  on  the 
face  of  the  record.) 

It  will  be  contended,  on  behalf  of  the  defendants,  that  in  the  case 
of  an  administrator,  his  title  does  not  relate  back  to  the  death  of 
the  intestate,  as  it  does  in  the  case  of  an  executor  to  the  death  of 
his  testator ;  but  if  that  were  so,  and  an  action  would  not  lie  in 
such  a  case  as  the  present,  it  would  be  a  striking  instance  of  a 
wrong  without  a  remedy,  which  the  law  abhors.  But  the  distinc- 
tion between  executors  and  administrators  in  this  respect  does  not 
exist;  in  Com.  Dig.  tit.  Administration  (£.  10)  it  is  said  ''An 
executor  or  administrator  has  the  property  of  the  goods  of  his 
testator,  or  intestate,  *vested  in  him  before  his  actual  possession,  [  *764  ] 
and  therefore  may  have  trover,  trespass,  &c.  against  him  who  takes 
them  before  he  has  actual  possession  of  them  "  (i). 

(Cbbsswell,  J.:  There  is  a  case  in  Fitz.  Abr.  tit.  Administrators, 
pi.  2(2),  citing  T.  (M.),  18  Hen.  VI.  22(3),  where  *the  question      [♦765] 

(1)  Citing  Cro.  Eliz.  377  (Elizabeth,  administration.  Therefore  ^ucere,  if  a 
CounteM  of  Rutland  v.  Fsabel,  Countess  release  made  by  them,  before  adminis- 
of  Rutland),  tration,  be  a  bar,  after  the  administra- 

(2)  '*  Trespass  de  bonis  asporiatis  tion,  of  a  debt  or  goods  of  the  intestate 
brought  by  administrators.     The  de-  &c." 

fendant  says  that,  before  the  adminis-  (3)  *'  A  writ  of  trespass  was  sued  by 

trationto  them  committed,  the  ordinary  administrators,  of  goods  which  were 

delivered  these  goods  to  the  defendant  of  one  J.,  qui  obiit  intestate,  and  being 

to  re-deliver  them ;  wherefore  he  took  in  their  custody ;   and  they  coimted 

them,  and  afterwards  re-delivered  them  how  the  defendant  took  and  carried 

to  the  ordinary,  and  afterwards  the  them  away  &c, 
ordinary  committed  the  administration 

of  them  to  the  plaintiffs  &c.,  without  ilfarA;Aaw,Serjt.  for  the  defendant: 

this,    that    he    is    guilty     after    the  True  it  is,  that  he  died  ini;estato; 

administration :  and  the  opinion  was  but  long  time  before  the  administra- 

that  it  is  a  good  plea ;  wherefore  they  tion  committed  to  you  at  London  the 

accepted  an  issue    upon    this    (post,  administration  was  committed  to  us 

484  (1));    and  the  opinion  was  that  of  the  same  goods  whereof  this  action 

administrators  have  their  power  from  is  conceived ;    by   force  whereof    we 

ihe  death  of  the  intestate,   and  not  demanded  the  same  goods,  and  after- 

f rom  the  commission,  and  (may)  have  wards  he  committed  the  administration 

action  of  those  goods  taken  before  the  of  the  residue  of  the  goods,  which  were 
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[b.r. 


Thaupe      was  raised  as  to  the  right  of  an  administrator  to  maintain  trespass 

Stallwood   under  circumstances  similar  to  those  of  the  present  case.    But  the 

[  *766  ]      objection  was  not  *put,  as  here,  on  the  ground  of  any  supposed 


[  •yes,  n.  ] 


of  the  testator  (intestate)  to  you,  by 
colour  whereof  you  took  the  goods  to 
you  committed,  and  also  the  goods  now 
in  action,  and  we  re -took  them  out  of 
your  possession,  as  it  was  lawful  for 
us  to  do.    Judgment,  if  wroDg,  &c. 

Forteacue^  Serjt.,  to  Markham : 
How  do  you  show  the  administration  ? 

Markham : 
That  is  not  needful  for  us,  for  we 
plead  by  way  of  bar. 

Fortescue  : 
It  seems  to  me  that  this  plea  is 
sufficient  enough  as  to  that,  notwith- 
standing that  I  am  for  the  plaintiff. 
(He  then  gave  his  reasons.)  Therefore 
if  you  wish  this  for  a  plea,  we  will 
imparle. 

Markham  waived  the  plea  (and 
pleaded  as  stated  above  in  the  'note 
last  preceding). 

Portingtwi,  Serjt. : 
This  plea  does  not  amount  to  more 
than  not  guilty  after  the  administration 
committed:  but  to  my  intendment 
that  shall  not  be,  for  in  this  case  the 
plaintiffs  might  have  a  general  action 
of  trespass  (if  they  would)  of  their  own 
goods  carried  away,  as  well  as  this  action 
of  trespass;  in  which  case  the  plea 
''^  which  the  defendant  has  pleaded  would 
not  be  a  plea,  because  that  it  amounts 
to  nothing  more  than  not  guilty 
generally ;  and  yet  the  plaintiffs  had 
no  cause  of  action,  unless  by  cause  of 
the  administration,  which  shall  have 
regard  (relation)  to  the  death  of  the 
man  intestate.    ♦    ♦    ♦ 

FuLTnoRP,  Just,  of  C.  P.. : 

There  is  a  great  diversity  between  a 
writ  of  trespass  of  the  goods  of  the 
deceased  taken  out  of  the  custody  of 
executors,  and  out  of  the  custody  of 
administrators  ;    for    executors    take 


their  power  from  the  death  of  their 
testator;  in  which  case  they  may 
maintain  an  action  for  every  trespass 
between  the  death  of  their  testator  and 
the  commission  of  administration :  but 
the  administrators  take  their  power 
from  the  time  of  the  administration  to 
them  committed,  wherefore  they  shall 
not  have  an  action  unless  of  trespass 
after  the  administration  granted,  be- 
cause they  take  their  power  from  the 
ordinary. 

Paston,  Just."  of  C.  P. : 

It  seems  to  me  that  there  is  no 
diversity  between  executors  and  ad- 
ministrators as  to  that:  for  let  us 
put  that  one  makes  you  his  executor, 
and  dies,  and  certain  goods  which  were 
the  testator's  are  taken  out  of  your 
possession, — ^before  the  administration, 
thereof  you  shall  have  a  good  writ 
of  trespass,  because  the  administration 
is  committed  to  you ;  then,  inasmuch 
as  you  are  executor,  and  make  me 
your  executor,  and  die,  shall  now  the 
action  of  trespass  be  gone. 

FULTHOKP : 

No,  sir,  inasmuch  as  being  executor, 
you  shall  have  a  good  writ  of  trespass 
thereof. 

Paston  : 

Well,  sir,  and  yet  the  executor 
who  took  his  power  from  the  death 
of  the  testator  paramount  is  dead: 
so  in  our  case  the  ordinary  took 
his  power  from  the  death  of  the 
testator  (intestate)  ?  Then  he  is  as 
dead;  and  is  restrained  as  to  any 
administration  by  the  ordinary  as 
executor  afterwards.  Why,  then, 
shall  not  an  administrator  have  a  writ 
of  trespass  of  that  which  was  done  in 
the  time  of  the  ordinary,  as  the 
executor  shall  have  of  that  which  was 
done  in  the  time  of  the  other  executor  P 
Quasi  diceretf  that  he  should  have. 
And  so  the  executors  and  the  admiuis- 
tratora  take  their  power  from  the  time 
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distinction  between  trespass  and  trover;  it  rested  entirely  upon 
the  question  whether  the  property  before  administration  *veftted 
by  relation  in  the  administrator  after  administration  granted.  The 
of  the  death  after  the  administration      Ascough,  Just.  C.  P. : 

To  my  intendment,  administrators 
are  but  deputies  or  servants  of  the 
ordinary,  and  that  which  they  do  is  in 
right  of  the  ordinary  ;  and  this  is  true 
that  the  ordinary  shall  have  a  wiit  of 
trespass  for  the  goods  of  the  intestate 
taken  out  of  his  possession.  So,  to  my 
intendment  the  administrators  have 
but  the  occupancy  in  his  right.  And 
it  seenis  to  me  that  this  is  not  a  plea  as 
the  defendant  has  pleaded  here.  *  *  * 


Tharpe 

r. 

Stallwood. 

[  *767  ] 


has  been  committed  to  them. 

Fortescue : 
If  I  grant  the  reversion  of  my 
tenant  for  term  of  life,  by  a  deed,  and 
between  the  grant  and  the  attornment 
the  tenant  does  waste,  this  waste  shall 
be  dispunishable;  for  if  after  the 
attornment  the  grantee  bring  writ  of 
waste,  the  tenant  may  show  how  at 
the  time  of  the  waste  supposed,  the 
reversion  was  in  the  grantor,  and  how 
by  his  commandment  he  did  the  waste, 
without  this,  that  he  did  the  waste 
after  the  attornment.  So  here,  he  has 
shown  cause  for  having  the  goods 
before  the  administration  ^committed 
to  the  plaintiiSs,  without  this,  that  he 
is  guilty  after  the  administration 
committed.  "^^So  it  seems  that  the  plea 
is  good  enough. 

Paston  : 

Suppose  one  makes  his  executors 
&c.,  then  he  dies  testate;  suppose 
then  that  the  goods  are  taken  out 
of  their  possession,  and  after  the 
executors  are  willing  to  administer, 
and  the  ordinary  commits  the  adminis- 
tration to  them,  shall  not  they  have 
then  an  action  for  that  which  was 
carried  away  in  the  time  of  the 
ordinary  'f  {Q.  d,  quod  sic)  And  yet, 
when  the  ordinary  administered,  he 
died  intestate.  Wherefore  shall  not 
they  have  administration  and  action 
in  such  case  also!**  (Q.  d,  quod,  they 
shall  have.) 


Pastox  : 

If  there  are  two  executors  (and)  one 
refuses  the  administration  before  the 
ordinary,  and  the  other  takes  it,  then 
I  shall  have  a  writ  of  debt  against  him 
who  administers,  alone,  saying  nothing 
of  the  other,  or  for  a  thing  which  I  have 
delivered  to  the  testator  in  his  life  to 
re-deliver  to  me,  &o.,  which  is  now 
come  into  his  hands  as  executor ;  and 
yet  if  the  executors  shall  have  regard 
(relation)  to  the  death  of  their  testator, 
I  shall  have  an  action  against  both 
executors.  And,  sir,  for  the  same 
reason  that  I  shall  have  a  writ  of  debt 
against  him  alone,  for  the  same  reason 
he  bhall  have  trespass  in  his  name 
alone  against  me  for  the  goods  of  the 
testator  taken  before  the  administra- 
tion committed  and  accepted ;  and  this 
proves  that  the  executors  take  their 
power  from  the  ordinary,  which  is 
against  your  intendment.  Wherefore 
then  shall  not  the  administrators  take, 
e  contra,  their  power  from  the  death  of 
their  testator  ?    ♦    ♦    ♦ 


[  *7ee,  n.  ] 


FULTHORP : 

Sir,  because  when  the  executors 
have  accepted  the  administration, 
then  they  shall  be  called  exccutoi-s 
from  the  time  of  the  death  of  their 
testator :  but  it  is  not  so  of  adminis- 
trators, for  they  have  not  any  power 
except  from  the  ordinary,  who  has 
power  between  the  death,  &c.  and  the 
administration  committed. 


FuLxnoRP : 

The  executors  take  their  effect  upon 
the  death  of  their  testator,  but  it  is 
upon  a  condition  in  law,  viz.  if  they 
agree  to  the  administration,  and  if 
not,  then  he  who  disagrees  before  the 
ordinary,  as  your  case  is,  shall  be  taken 
and  intended,  as  he  had  not  ever  been 
made  executor.  ♦  ♦  ♦  But,  sir, 
in  the  caite  of    administrators,   they 
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Thabpe      matter  appears,  from  the  report  in  the  Year  Book,  to  have  been 

Stallwood.  very  elaborately,  if  not  very  satisfactorily  discussed.     It  is  difficult, 

without  some  research,  to  make  out  which  is  Judge  and  which  is 

counsel.     The  question,  however,  seems  ultimately  to  have  been 

left  in  doubt  (1).) 

Long  v.  Hebb  is  a  distinct  authority  in  favour  of  the  position  con- 
tended for  on  behalf  of  the  plaintiffs.  The  question  was  raised 
in  Bacon  v.  Simpsofi  (2),  where  the  plaintiff  was  the  widow  and 
administratrix  of  an  intestate.  The  action  was  brought  upon  an 
agreement  to  take  a  house,  and  the  declaration  stated  that  the 
plaintiff  was  effectually  possessed  of  the  house  &c.  (not  saying  in 
her  representative  character),  which  allegation  was  traversed.  It 
appeared  that  the  agreement  was  entered  into  some  time  before 
she  took  out  administration  ;  and  it  was  objected,  that  these  facts 
would  not  support  the  allegation  of  possession,  inasmuch  as  at  the 
time  of  the  contract  she  had  not  taken  out  letters  of  administration, 
[  *768  ]  and  there  could  be  *no  title  by  relation  back  in  such  a  case.  But 
no  opinion  was  given  by  the  Court  upon  this  point  (3).  Bushb,  Ch.  J., 
in  giving  the  judgment  of  the  Court  in  Patten  v.  Patten  (4),  after 
stating  that  there  was  undoubtedly  some  distinction  between  the 
relation  on  the  grant  of  probate  and  on  the  grant  of  letters  of 
administration,  added,  **  On  the  other  hand  it  is  clear,  that,  to 
certain  purposes,  the  grant  of  administration  has  a  relation  to  the 
time  of  the  intestate's  death ;    that  it  gives  him  a  title  to  the 

take  their  effect  upon  the  commission  the  death,  &a  ♦  ♦  *  And  ao  in  a 
of  the  ordinary,  and  there  shall  not  be  writ  of  debt  upon  a  bond  made  to  the 
[  ♦767,  w.  ]  •any  condition  there  although  they  intestate  in  his  life,  the  administrator 
agree  or  disagree  at  that  time ;  and  if  shall  have  an  action,  and  shall  recover 
they  agree,  this  shall  have  no  relation  damages  after  the  death  of  theintestate. 
but  only  to  the  time  of  the  commission.  So  it  seems  that  the  law  shall  be  such 
and  namely,  when  a  trespass  is  to  be  as  I  have  said  before."  He  then  pro- 
punished  which  commenced  after  the  ceeds  to  give  his  reaBons  for  thinking 
death  of  the  intestate.    ♦    ♦    ♦  the  plea  \mder    consideration    good. 

The  report  ends  with  the  plaintiff's 

Fortescue :  joining  issue  on  the  plea  by  the  usual 

But  to  my  intendment,  although  the  **  et  alii  e  coiitrd,'* 

law  be  such,  &c.  that  administrators  (1)  The  plaintiff  withdrew  his  objec- 

shall  have  an  action  for  a  thing  done  tion  to  the  plea.     See  the  last  note,  and 

before  the  administration,  as  they  well  post,  484  (1). 

may  to  my  intendment,  because  that  (2)  3  M.  &  W.  78. 

when  the  administration  is  committed  (3)  Doe  d.  Hornby  v.  Gleim,  40  B.  E. 

to  them  it  is  then  to  be  intended  as  if  251  (1  Ad.  &  El.  49 ;  3  N.  &  M.  837), 

there  had  been  no  mesne  occupation  and  Middleion's  case,  5  Co.  Eep.  28, 

by  the  ordinary,  but  it  shall  be  as  were  cited  in  support  of  the  proposi- 

though  the  administration  had  been  tion. 

committed  to  them  immediately  after  (4)  Ale.  &  Nap.  493,  504. 
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chattels,  real  and  personal,  from  the  time  of  the  intestate's  death,  Tbabps 
as  laid  down  in  Lord  Ellenbobouoh's  judgment  in  Rex  v.  The  stallwood. 
Inhabitants  of  Horsley'*  {i).  In  the  last-mentioned  case  it  was 
held  that  a  sole  next  of  kin  had  such  an  equitable  interest  in 
a  leasehold  tenement  of  an  intestate,  as  to  gain  a  settlement  by 
residing  forty  days  after  the  intestate's  death  before  administra- 
tion granted.  Cooper  v.  Chitty,  Smith  v.  Millery  and  the  other 
cases  cited  when  the  rule  was  moved  for,  do  not  establish  any  such 
distinction  between  trespass  and  trover  as  is  now  contended  for  on 
the  part  of  the  defendants. 

BompaSy  Serjt.  in  support  of  the  rule  :  ' 

The  defendants  are  at  liberty  to  dispute  the  title  of  the  female 
plaintiff  as  administratrix,  as  the  plea  of  ''not  guilty  by  statute" 
puts  all  special  matters  in  issue :  Fisher  v.  The  Thames  Junction 
Railway  Company  (2), 

(Gbesswbll,  J. :  That  was  settled  in  Ross  v.  Clifton  (3).) 

The  distinction  between  trespass  and  trover  was  fully  discussed 
and  recognised  in  the  cases  of  Carlisle  v.  Garland  and  Balme  v. 
Hutton.  In  the  last-mentioned  case,  which  was  trover  by  the 
assignees  of  a  bankrupt  against  a  sheriff,  for  *goods  seized  after  ^  *^^^  ^ 
an  act  of  bankruptcy,  but  before  the  commission,  Pattbson,  J.,  in 
giving  the  judgment  of  the  Court  of  Exchequer  Chamber,  made 
these  remarks :  ''  The  action  of  trover  is  founded  on  property ;  and 
as  the  assignees  have  the  property  by  relation,  it  follows  that  they 
can  maintain  this  action  against  any  person  who  has  converted  the 
goods  in  the  interval  between  the  act  of  bankruptcy  and  the  action.'* 
*'The  action  of  trespass  is  very  different:  it  is  founded  not  on 
property,  but  on  possession ;  and,  where  there  is  no  actual  posses- 
sion, but  right  of  property  is  said  to  draw  to  it  possession,  that  is 
only  where  the  plaintiff  has  a  right  of  possession  at  the  time  of 
the  trespass :  here,  he  had  no  such  right,  except  by  relation ;  and 
the  cases  establish  that  a  man  shall  not  be  made  a  trespasser  by 
relation.  There  is  reason  in  such  a  rule;  for  in  trespass,  the 
damages  are  unlimited :  in  trover,  they  are  limited  to  the  value  of 
the  property."  No  argument  has  been  urged  on  the  other  side  to 
show  that  this  principle,  laid  down  in  cases  of  actions  by  assigneeN 

(1)  8BMt.4a5.410.  (3)  llAd.&E1.631:  10.41).  72; 

(2)  5  DowL  P.  C.  773.  9  DowL  P.  C,  Um. 

B.B.'^— VOL.  ijaii«  01 
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Thabpe  against  a  sheriff,  does  not  apply  to  the  case  of  an  administrator. 
Stallwood.  His  rights  stand  upon  a  very  different  footing  from  those  of  an 
executor.  The  appointment  of  an  administrator  is  the  act  of  the 
ordinary:  the  appointment  of  an  executor  is  the  act  of  the  testator. 
In  the  former  case  it  is  not  certain  to  whom  the  ordinary  may 
grant  administration.  An  administrator  cannot  release  or  distrain 
before  administration,  though  an  executor  may:  Middleton's  ca8e(i); 
Doe  d.  Hornby  v.  Olenn  (2) ;  Whitehall  v.  Squire  (3) ;  Waring  v. 
Dewberi-y  (4). 

(TiNDAL,  Gh.  J. :  The  meaning  of  the  doctrine  that  a  man  shall 
[  *77o  ]  not  be  made  a  ^trespasser  by  relation  is,  that  an  act  which  was 
lawful  at  the  time  shall  not  be  made  unlawful  by  relation  (5) ;  but 
that  can  hardly  apply  where  a  party  was  clearly  a  wrong-doer  at  the 
time  the  act  was  done.  The  question  here  is,  in  whom  was  the  legal 
possession  of  the  intestate's  property,  from  the  time  of  the  decease. 

Gbbsswbll,  J. :  In  Boll.  Abr.  tit.  Trespass  (T.),  pi.  2,  there  is 
the  following  authority,  which  is  precisely  in  point :  "An  adminis- 
trator shall  have  action  of  trespass  for  trespass  done  to  the  goods 
of  the  testator  after  his  death  before  the  administration  granted  to 
him ;  for  the  relation  may  settle  the  possession  ab  initio,  so  that 
he  may  have  the  action  "  (6).  And  he  cites  86  Hen.  VI.  8,  adding, 
'*  Dubitatur,  18  Hen.  VI.  22  b,"  which  is  the  case  already  referred 
to.  The  case  in  36  Hen.  VI.  8(7)  fully  supports  the  position  in 
Bolle.  It  is  as  follows :  *^  Writ  of  trespass  was  brought  by  an 
administrator  (s)  against  a  man,  who  pleaded  in  bar,  that  the 
testator  was  possessed  of  the  same  goods  as  of  his  own  goods,  and 
made  one  J.  G.  and  J.  S.  his  executors,  and  died:  after  whose 
death  the  goods  came  into  the  hands  of  the  plaintiffs,  and  after- 
wards the  defendant,  by  commandment  of  the  said  J.  G.  and  J.  S. 
executors  &c.,  and  as  their  servant,  took  the  goods,  &c.  out  of  the 
possession  of  the  plaintiff,  and  afterwards  the  said  J.  G.  and  J.  S. 
refused  the  administration  before  the  ordinary,  and  afterwards  the 
ordinary  committed  the  administration  of  all  the  goods  of  the  said 
deceased  to  the  said  plaintiff:"   concluding  with  a  verification. 

(1)  5  Co.  Bep.  28  a.  Executor  (Q.),  pi.  29.    See  1  Wme. 

(2)  40  R  E.  251  (I  Ad.  &  El.  49;  3  Executors,  494,  3rd  ed.  [9th  ed.  555]. 
N.  &  M.  837).  (5)  Vide  post,  488  (1). 

(3)  1  Salk.  295.  (6)  Vin.  Abr.  same  title. 

(4)  Gilb.  Eq.Rep.  223;  cited  1  Stra.  (7)  Anno  36  Hen.  VI.  fo.  7,  pi.  4. 
97;  EorteBcue,  360;   11  Yin.  Abr.  tit  (8)  CumteUamentoanruxOf  ut  9emhle, 
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The  counsel  for  the  plaintiff  (i)  took  several  exceptions  to  the  plea :      Thabpe 

one,  that  it  did  not  give  colour, — as  not  confessing  that  the  plaintiff  stallwood. 

was  ever  in  possession.     The  different  objections  were  argued  at 

length ;  and  Pbisot  (2)  said  he  thought  the  plea  was  good,  and 

♦observed,  **  As  to  that  which  is  said  that  the  defendant  has  not      [  *77i  ] 

given  to  the  plaintiff  any  colour,  yes.  Sir,  he  has  confessed  in  him 

a  possession ;  and  although  he  had  not  alleged  such  possession  in 

the  plaintiff,  yet  it  is  good  colour  enough;  for  it  is  a  matter  in  law, 

whether  an  administrator  shall  have  a  writ  of  trespass  for  goods 

carried  away  before  administration  to  him  committed  and  after  the 

death  of  the  testator,  or  not :  then  when  it  is  a  matter  in  law,  it 

is  better  to  show  the  matter  as  it  is,  and  to  put  it  in  the  discretion 

of  the  justices,  than  to  plead  to  the  common  issue.    And,  in  my 

opinion,  there  is  no  question,  but  that  they  shall  have  action  for 

goods  carried  away  before  the  administration ;  because  it  shall  be 

called  an  administration  from  the  time  of  the  death  :  and  so  the 

colour  here  is  sufficient  enough,  for  he  has  confessed  a  possession 

in  the  plaintiff"  (3).     It  appears  that  the  Court  ultimately  decided 

the  plea  to  be  bad  upon  other  grounds.) 

That  appears  to  be  a  strong  dictum ;  but  it  cannot  have  the  weight 
of  a  decision.  The  real  point  in  the  case  appears  to  have  been 
whether  the  defendant  had  given  colour  to  the  plaintiff. 

(Crbsswbll,  J. :  Or  whether  he  had  confessed  a  sufficient  right 
of  action  in  him.  The  conclusion  of  the  case  is,  ''that  makes  all 
the  difference  "  (4).     Counsel  are  sometimes  satisfied  with  a  hint.) 

There  are  different  kinds  of  administrators — a  person  may  be 
appointed  administrator  pendente  lite,  or  durante  minore  atate ;  in 
such  cases  would  his  title  relate  back  to  the  time  of  the  death  of 
the  testator?  Or  would  it  do  so  in  the  case  of  administration 
de  bonis  non  ? 

Upon  the  point  of  surprise,  he  referred  to  Edger  v.  Knapp  (6)  as 
a  stronger  case  than  the  present. 

TiNDAL,  Ch.  J.  :  [  772  ] 

There  are  two  points  for  consideration  in  this  case ;  the  first  of 
which  is  of  considerable  importance,  namely,  whether  an  action  of 

(1)  Wantj/ord,  Seijt.  have  been  good  enough." 

(2)  Ch.  J.  of  C.  P.  (4)  **  Nebdham  and  Moile  (J J.  of 

(3)  He  adds,   **  and  although  that  C.  P.),  Ceo  veut  changer  le  cas,"  &c. 
had  been  omitted,  the  colour  would  (o)  Supray  p.  469. 

31—2 
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Thabpb      trespass  is  maintainable  by  an  administrator  for  a  seizure  of  his 
Stallwood.    intestate's  goods,  made  between  the  death  of  the  intestate,  and  the 
grant  of  the  letters  of  administration.     No  direct  authority  has 
been  cited  on  the  part  of  the  defendant  to  show  that  such  an  action 
is  not  maintainable ;  but  reliance  has  been  mainly  placed  upon  a 
supposed  analogy  between  the  position  of  an  administrator  and 
that  of  the  assignees  of  a  bankrupt  in  respect  of  their  right  of 
action  against  a  sheriff:   it  having  been  definitely  settled,  by  the 
cases  of  Garland  v.  Carlisle  and  Balme  v.  Hutton^  that  assignees 
cannot  treat  the  sheriff  as  a  trespasser  by  relation,  for  taking  the 
goods  of  the  bankrupt  before  the^^  although  they  may  maintain 
an  action  of  trover  against  him.     But  it  appears  to  me  that  the 
analogy  is  not  so  strong  as  has  been  contended.    In  actions  by 
assignees  against  the  sheriff  for  taking  goods  in  execution  the  latter 
has  done  a  lawful  act.     He  was  authorized  by  the  writ  to  take  the 
goods  of  the  bankrupt ;  and  the  only  question  is,  whether,  at  the 
time  of  the  seizure,  the  property  in  those  goods  had  been  divested 
out  of  the  bankrupt.     But  here,  the  defendant,  if  he  has  taken  the 
goods  at  all,  is  a  wrong-doer  ab  initio.     If  the  sheriff  had  a  writ 
against  the  goods  of  A.  B.  and  an  administrator  were  to  bring  an 
action  against  him  for  taking  the  goods,  not  of  A.  B.,  but  of  his 
intestate,  the  sheriff  in  that  case  would  be  a  wrong-doer.    But  in 
the  case  of  assignees,  the  goods  taken  are  at  least  the  proper  subject 
of  the  writ ;  and  therefore  the  sheriff  is  not  a  wrong-doer  in  taking 
them,  though  after  the^^  he  is  not  entitled  to  retain  them  against 
the  assignees.     In  this  case,  however,  the  defendant  is  a  wrong- 
doer any  way.     Independently  of  this,  there  are  authorities  upon 
[  •778  J      the  subject,  to  which  we  are  bound  *to  yield.     In  the  first  place, 
there  are  those  which  the  industry  of  my  brother  Gresswbll  has 
brought  to  light.    There  is  the  case  in  the  Year  Books,  36  Hen.  YI. 
fo.  8,  where  the  broad  principle  is  stated,  that  an  administrator 
may  maintain  an  action  of  trespass  for  taking  away  the  goods  of 
his  intestate  after  his  death  and  before  the  grant  of  the  letters  of 
administration.    And  that  is  precisely  the  present  case.    In  Boll. 
Abr.  tit.  Trespass  (T.),  pi.  2,  we  find  that  proposition  adopted  and 
incorporated.     The  same  position  is  laid  down  in  Fitz.  Abr.  tit. 
Administrators,  pi.  2,  upon  the  authority  of  an  earlier  case  in  the 
Tear  Books,  18  Hen.  YI.  fo.  22  ;  which,  however,  is  not  so  distinct 
an  authority  (i).     Then  further  on  we  find  Bollb  himself,  when 

(1)  With  the  exception  of  judgments      pleas  in  abatement,  few  decisions  in 
of  respondtcU  ouster  orally  delivered  on      the  form  of  judgments  are  to  be  found 
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Chief  Justice  in  the  time  of  the  Commonwealth,  laying  down  the  Thabpk 
same  doctrine  in  Long  v.  Hebh,  and  still  later  we  find  Lord  Chief  stallwood. 
Baron  Comyns  in  his  Digest  (Com.  Dig.  tit.  Administration,  B.  10) 
treating  the  same  doctrine  as  settled  law.  And  no  one  case  has 
been  cited  in  opposition  to  this  continuous  current  of  authorities  (i). 
And  if  this  were  not  the  rule  of  law,  the  extraordinary  anomaly 
which  I  have  before  adverted  to,  would  follow.  By  the  statute 
4  Edw.  III.  c.  7,  executors  are  enabled  to  bring  actions  for  tres- 
passes to  the  estate  of  the  testator  during  his  lifetime  ;  and 
administrators  have  always  been  held  to  be  within  the  equity  of 
this  statute.  It  would  be  strange  ^indeed,  if  an  administrator  [  *774  ] 
might  sue  for  a  trespass  committed  in  the  lifetime  of  his  intestate, 
and  for  one  committed  after  the  grant  of  the  letters  of  administra- 
tion, but  not  for  one  committed  in  the  intermediate  time.  I  think 
therefore  that,  both  upon  principle  and  authority,  the  present  action 
is  maintainable. 

As  to  the  motion  for  a  new  trial  on  the  ground  of  surprise,  the 
case  of  Edger  v.  Knapp,  which  has  been  relied  upon,  is  not  in 
point.  The  plaintiff  in  that  case  having  been  nonsuited,  might 
have  brought  a  new  action  ;  and  I  thought  it  would  be  putting  him 
to  an  unnecessary  expense  to  compel  him  to  adopt  that  course. 
But  the  present  case  stands  upon  the  ground  of  surprise.  It  does 
not  appear  to  me  that  the  defendants  have  made  out  a  case  of 
surprise ;  and  as  it  seems  to  be  clear  that  they  could  not  make  a 
good  defence  to  the  whole  action,  inasmuch  as  some  of  the  goods 
were  not  upon  the  premises  at  the  time  of  the  seizure,  I  think  the 
rule  obtained  must,  upon  this  ground  also,  be  discharged. 

COLTMAK,  J.  : 

I  am  of  the  same  opinion.  There  are  various  authorities  to 
show  that  a  man  shall  not  be  made  a  trespasser  by  relation  in 
respect  of  an  act  which  was  lawful  at  the  time.  But  the  defendants 
here  were  clearly  trespassers  ab  initio ;   and  the  only  question  is, 

in  the  Year  Books.     Upon  a  pleading  situation  to  compel  his  adversary  to 

being  objected  to,   the    objection  is  take  or  join  issue  or  to  confess  and 

discussed  at  the  Bar  and  on  the  Bench,  avoid.    The  ultimate  opinion  of  the 

If  the  objector  finds  the  inclination  of  Court  is  shown  by  the  course  taken  by 

the  Court  to  be  against  him,  he  takes  the  party  against  whom  the  opinion  is 

or  joins  issue,  or  confesses  and  avoids ;  perceived  to  be. 

if  the  objection  appears  to  be  favour-  (1)  See     Murray    v.     E<ist     India 

ably  received,  the  mal-pleader  amends  Company,  24  B.  B.  325  (5  B.  &  Aid. 

totie»  quoties  until,  having  rendered  his  204). 
pleading  unexceptionable,  he  is  in  a 
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Thabpk  who  had  the  right  to  sue  them  for  the  trespass  ?  When  the  rule 
Stallwood.  was  first  moved  for,  it  occurred  to  me  to  ask  how  it  was  that  a 
successful  lessor  of  the  plaintiff  in  ejectment  could  maintain  tres- 
pass for  mesne  profits  antecedent  to  the  day  of  demise ;  as  he  had 
no  right  of  action  at  the  time  the  alleged  trespass  was  committed. 
It  appeared  to  me  that  in  that  case  the  defendant  was  not  made 
a  wrong-doer  by  relation,  but  was  shown  to  have  been  one  at  the 
time  the  profits  accrued.  To  that  question  I  received  no  answer, 
except  that  ejectment  was  a  peculiar  action.  But  the  rule  is  the 
same  as  obtained  in  the  old  action  of  trespass  for  disseisin,  where 
[  *776  ]  the  disseisee,  *upon  recovering  possession,  might  maintain  an 
action  for  the  profits  accruing  in  the  intervening  period  (i). 

The  point  of  surprise  has  been  sufficiently  answered  by  my  Lord. 
The  Court  would  not,  on  that  ground,  send  down  a  case  for  a 
new  trial,  unless  they  were  satisfied  that  the  verdict  was  substantially 
wrong. 

Erskimb,  J. : 

I  am  of  the  same  opinion  upon  both  points.  As  to  the  first,  we 
must  assume  that  the  defendants  have  failed  to  make  out  their 
justification  ;  and  that  they  have  taken  goods  to  which  they  had  no 
right.  In  other  words,  they  have  inflicted  an  injury ;  and  the  only 
question  is,  who  is  entitled  to  compensation  for  it  ?  Now  the  right 
to  these  goods  was  clearly  vested  in  the  female  plaintiff  by  the 
letters  of  administration  granted  to  her.  She  was  therefore 
beneficially  interested  in  the  goods  to  which  the  injury  has  been 
done  ;  and  consequently  she  and  her  husband  would  be  entitled  to 
sue  in  respect  of  that  injury,  unless  some  strong  authority  could  be 
produced  against  their  right  to  maintain  the  action.  But  all  the 
authorities  that  have  been  cited,  both  by  the  Bench  and  at  the  Bar, 
are  in  favour  of  the  plaintiffs'  right  of  action.  The  dictum,  in 
the  judgment  pronounced  by  Pattbson,  J.  in  Balme  v.  Hutton, 
(for  it  is  no  more  than  a  dictum,  as  it  was  not  necessary  to  the 
decision  of  the  case,)  might,  if  pressed  to  the  utmost,  support  the 
distinction  that  has  been  attempted  to  be  raised  in  this  case  between 
the  actions  of  trespass  and  trover.  But  I  agree  that  that  dictum 
may  be  explained  upon  the  ground  put  by  my  learned  brethren. 
Where  an  action  is  brought  by  assignees  for  a  seizure  of  the 
bankrupt's  goods  before  the  issuing  of  the.^a^,  the  principle  is,  that 
trespass  will  not  lie ;  because  the  sheriff  was  doing  an  act  which 
(1)  VhU  Butcher  v.  Butcher,  31  B.  R  237  (1  Man.  &  By.  220.  221  (c)). 
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\9S,B  lawful  at  the  *time,  and  which  is  not  to  be  rendered  unlawful      Tharpe 
by  relation  merely.  Stallwood. 

With  regard  to  the  question  of  surprise,  I  also  am  of  opinion       [  *776  ] 
that  there  is  no  ground  for  the  application.    Edger  v.  Knapp  is 
not  in  point ;  nor  indeed  was  that  case  put  upon  the  ground  of 
surprise. 

Cbesswell,  J. : 

I  also  am  of  opinion  that  there  is  no  ground  to  make  this  rule 
absolute  in  either  alternative.  The  principal  question  that  has  been 
raised  is  as  to  the  form  of  action;  my  brother  Bampas  having 
contended  that  trespass  is  not  maintainable  under  the  circumstances 
of  this  case.  But  the  older  authorities  that  have  been  cited  show 
that  there  is  no  doubt  upon  the  point.  The  case  in  36  Hen.  YI. 
fo.  8,  seems  clearly  to  establish  the  principle  that  an  administrator 
may  maintain  trespass  for  acts  done  after  the  death  of  the  intestate, 
and  before  administration ;  and  that  principle  no  one,  in  that  case, 
ventured  to  dispute :  the  only  dispute  being,  whether  the  defendant 
by  his  plea  had  sufficiently  confessed  a  right  of  action  at  some  time 
in  the  plaintiff.  That  principle  is  adopted  by  Fitzherbert  and  BoUe 
in  their  abridgments,  and  by  the  latter  high  authority  when  sitting 
as  Chief  Justice  in  Loiig  v.  Hebb ;  and  it  is  again  recognised  by 
Lord  Chief  Baron  Comyns.  Have  any  of  these  authorities  ever 
been  overruled  ?  Is  there  even  any  dictum  that  an  administrator 
cannot  maintain  trespass  under  such  circumstances?  None  has 
been  cited.  The  whole  argument  on  the  part  of  the  defendants  has 
rested  upon  the  supposed  analogy  between  the  present  case  and 
that  of  an  action  by  the  assignees  of  a  bankrupt  against  a  sheriff 
for  taking  the  goods  of  the  bankrupt  under  an  execution,  after  a 
secret;  act  of  bankruptcy,  but  before  the  issuing  of  the  fiat ;  in 
which  case  it  has  been  held  that,  although  trover  will  lie  by  the 
assignees  against  the  sheriff,  trespass  will  not.  Now  the  principle 
*of  that  rule  is  this — the  quality  of  an  act  that  has  been  done  [  '777  ] 
cannot  be  altered  by  relation ;  and  therefore  the  seizure  by  the 
sheriff  cannot  be  made  a  trespass  if  he  was  not  a  trespasser 
originally ;  but  the  seizure  of  the  goods  and  the  refusal  to  deliver 
them  to  the  assignee,  in  whom  the  property  has  afterwards  vested, 
is  a  conversion,  for  which  the  assignees  are  entitled  to  sue.  In  the 
dictum  in  Balme  v.  Hutton,  which  has  been  pressed  upon  us,  it  is 
obvious  that  the  Court  did  not  contemplate  the  question  whether 
trespass  would  lie  in  such  a  case  as  the  present.     They  were  drawing 
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Thabpe 

V. 

Stallwood. 


[  •778,  H,  ] 


the  distinction  between  trespass  and  trover  as  applicable  to  the 
circumstances  of  that  particular  case.  The  Court  say  "  there  is 
reason  for  such  a  rule,  for  in  trespass  the  damages  are  unlimited ; 
in  trover,  they  are  limited  to  the  value  of  the  property."  They 
evidently  thought  that  no  wrong  had  been  done  by  the  sheriff  in 
taking  the  goods  ;  but,  that  as  there  had  been  a  conversion  by  him, 
he  ought  to  pay  the  value  of  the  goods.  In  this  case  a  trespass  has 
clearly  been  committed  by  the  defendants  ;  they  are  wrong-doers ; 
and  for  doing  the  wrong,  they  are  liable  to  damages.  They  are  not 
trespassers  by  relation,  but  trespassers  de  facto.  Upon  principle, 
therefore,  as  well  as  upon  the  authorities — which  remain 
undisputed, — I  think  the  present  action  is  maintainable  (i). 
I  agree  that  no  case  of  surprise  has  been  made  out. 

Rule  discharged  (2). 


(1)  It  has  been  since  held  in  the 
Exchequer  that  an  action  lies  by  an 
adminstrator  for  goods  sold  after  the 
death  of  the  intestate  and  before 
administration  granted:  Foster  v. 
Bates,  12  M.  &  W.  226. 

(2)  In  M.  11  Hen.  IV.  fo.  12,  pi.  26. 
'*  An  apprentice  came  into  C.  P.  to 
Thii-ning,  Ch.  J.  and  Hankford,  J., 
and  brought  with  him  the  copy  of  an 
indictment,  in  which  was  contained 
that  A.  smote  B.  on  the  head  with  a 
stick,  so  that  his  life  was  despaired  of; 
that  A.  was  arrested  by  two  constables, 
who  had  him  in  their  ward ;  and  after- 
wards the  constables,  of  their  own  will 
and  assent,  suffered  A.  to  escape ;  and 
afterwards  B.,  who  was  smitten,  died, 
and  A.  was  indicted  before  *the 
coroner,  of  the  death.  And  upon  this 
the  apprentice  asked  the  justices  if  the 
constables  should  be  put  to  answer  to 
that  indictment  as  felons,  and  if  their 
act  should  be  adjudged  to  be  felony 
or  not. 

Thiknino: 
When  they  suffered  him  to  escape, 


B.,  who  was  smitten,  was  alive,  and 
during  his  life  no  felony  was  done. 
Then  having  regard  to  this  cause,  the 
constables  did  no  felony,  inasmuch  as  A. 
did  no  felony  until  the  other  was  dead. 

Apprentice:  Sir,  when  a  man  is 
smitten  and  afterwards  is  dead,  the 
felony  shall  have  relation  to  the  time 
when  he  was  smitten ;  for  the  preced- 
ing blow  causes  the  subsequent  death. 

Hankfobd  : 

He  was  arrested  by  authority  of  the 
law ;  and  when  he  was  in  their  ward 
they  had  no  power  to  let  him  go; 
but  they  should  have  considered  and 
weighed  the  peril  which  might  happen. 

THiRNiira : 

At  least  they  are  worthy  to  make 
fine  to  the  value  of  their  goods. 

And  then  the  apprentice  asked  for  a 
full  solution  of  the  question. 

Thibjong: 

We  will  advise  ourselves.** 
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HILL,  Clerk,   v.  EAMM. 

(5  Man.  &  G.  789—794;  S.  C.  6  Scott,  N.  E.  571 ;  12  L.  J.  0.  P.  27t'.  nom. 

Hill  V.  Ransom,)  [  789  ] 

A  memorandum,  by  which,  in  consideration  that  A.  will  withdraw  a 
distress  for  a  sum  exceeding  20^,  which  B.  admits  to  be  due  from  him  as 
tenant  to  A.,  until  a  future  day,  B.  declares,  that  in  case  of  default  it  shall 
be  lawful  for  A.  to  enter  and  distrain,  and  to  pursue  all  remedies  for  the 
recovery  of  the  rent,  as  if  no  distress  had  been  taken,  is  admissible  in 
evidence  to  prove  the  tenancy  without  an  agreement  stamp. 

Debt,  for  use  and  occupation. 

Plea :  nunqtiam  indebitatus. 

By  the  particulars  of  demand,  the  plaintiff  claimed  \\L  for  a 
quarter's  rent  of  a  house. 

At  the  trial  before  Goltman,  J.  at  the  London  sittings  in  Trinity 
Term,  1842,  the  following  facts  appeared. 

On  the  28th  of  December,  1840,  the  plaintiff  distrained  upon  the 
house  for  882.  lOs,  alleged  to  be  owing  from  the  defendant  to  the 
plaintiff  in  respect  of  a  year's  rent  due  at  Christmas.  In  order  to 
prove  that  the  defendant  was  the  tenant  of  the  premises,  in  which 
the  defendant  carried  on  his  trade,  though  his  mother  occupied  the 
house,  it  was  proposed,  on  the  part  of  the  plaintiff,  to  show  that  on 
the  29th  the  distress  was  withdrawn  upon  the  defendant's  signing 
the  following  memorandum,  addressed  to  the  plaintiff.  *'  In  con- 
sequence of  your  withdrawing,  at  my  request,  the  distress  upon  the 
premises  I  hold  of  you,  situate  at  No.  17,  Clement's  Lane,  in  the 
parish  of  St.  Clement's  Danes,  in  the  county  of  Middlesex,  as  tenant 
thereof,  for  one  year's  rent  due  Christmas  Day  last,  at  the  rate  of 
442.  per  annum  (less  5Z.  10a.  allowed  to  me),  and  giving  time  for 
the  payment  of  the  said  rent,  which  I  ^hereby  acknowledge  to  be  due  [  *790  ] 
unto  you  as  the  landlord  of  the  said  premises,  until  the  1st  day  of 
February  next,  I  hereby  authorise  you,  on  default  being  made  by 
me  in  such  payment  at  the  time  aforesaid,  to  re-enter  upon  the  said 
premises,  and  there  distrain  for  the  said  sum  of  882.  10«.,  or  any 
lesser  sum  thereof,  then  in  arrear  and  unpaid,  notwithstanding  the 
withdrawal  of  the  distress  now  made  by  you  in  respect  of  the  said 
sum  of  382.  10a.  And  I  hereby  declare  that  your  now  withdrawing 
the  present  distress  shall  in  no  way  prevent  you  from  again  dis- 
training upon  the  said  premises.  And  I  hereby  empower  you  to  use 
and  pursue  all  such  powers  and  remedies  for  the  recovery  of  the  said 
rent  as  to  you  may  seem  advisable ;  and  the  distress  now  withdrawn, 
or  any  matter  or  thing  done  in  consequence  thereof,  shall  not  be 
taken  in  bar  thereof,  or  be  pleaded  in  satisfaction  or  discharge 
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Hill  thereto,  nor  shall  you  be  deemed  a  trespasser  or  wrong-doer  in 
Ramm.  respect  of  such  re-entry  or  second  distr,es8.  Dated,  the  29th  of 
December,  1840."  It  was  objected  by  the  defendant's  counsel  that 
this  memorandum  could  not  be  received  in  evidence  for  want  of  a 
stamp.  It  was  answered  that  a  stamp  was  unnecessary,  as  the 
subject-matter  of  the  memorandum  was  not  of  a  value  amounting 
to  201.,  and  that  it  reserved  to  the  plaintiff  nothing  but  what  he 
would  be  otherwise  entitled  to  by  law.  The  learned  Judge  admitted 
the  document ;  and  a  verdict  was  taken  for  the  quarter's  rent. 

ChanneU,  Serjt.,  in  Hilary  Term  last,  moved  for  a  new  trial, 
on  the  ground  that  the  memorandum  had  been  improperly  admitted. 

A  rule  nisi  having  been  granted, 

Bompasy  Serjt.  now  showed  cause : 

The  document  in  question  was  offered  in  evidence,  not  as  proof 

[  *79i  ]      of  an  ^agreement,  but  as  showing  that  the  defendant  had  admitted 

that  he  was  the  tenant  of  the  house.     *     *     The  memorandum 

contains  no  words  of  agreement,  but  merely  a  licence  to  re-enter  in 

consideration  of  the  plaintiff's  withdrawing  his  distress. 

(Gresswell,  J. :  Does  such  a  licence  require  any  consideration?) 

It  does  not ;  for  the  plaintiff,  without  any  licence,  would  be  entitled 
to  distrain  again. 

(TiNDAL,  Ch.  J. :  This  is  an  admission  that  the  defendant  was 
tenant. 

Erskine,  J.:  The  purpose  for  which  the  defendant  admitted 
himself  to  be  the  plaintiff's  tenant,  will  not  affect  the  admissibility 
of  the  document.) 

It  amounts  to  no  more  than  this, ''  If  you  will  withdraw  the  distress, 
it  shall  be  without  prejudice."  In  Forsyth  v.  Jervis  (i)  it  was  held, 
that  part  of  an  unstamped  letter  might  be  read  for  a  collateral 
purpose,  although  the  chief  part  of  the  letter  related  to  an  order 
for  the  making  of  a  gun.  So  here,  the  plaintiff  required  that  part 
only  to  be  read,  in  which  the  defendant  acknowledged  that  he  was 
tenant  to  the  plaintiff.     *     *     * 

(1)  18  B.  E.  804  (I  Stark.  N.  P.  C.  437). 
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ChanneUf  Serjt.  (with  whom  was  Pigott),  in  support  of  the  rule :         Hill 

A  mere  acknowledgment  would   require  no   stamp.      Neither        Ramm. 
would  an  agreement,  which  gave  no  right  which  the  parties  did  not        t  ^^^  3 
possess  before.    But  this  is  an  agreement  conferring  new  rights  ; 
and  it,  therefore,  requires  a  stamp. 

(TiKDAL,  Ch.  J. :  If  it  is  an  agreement,  is  it  any  thing  more  than 
an  agreement  on  the  part  of  the  tenant  to  allow  the  landlord  to 
avail  himself  of  his  legal  rights  ?  How  can  we  know,  whether  the 
subject-matter  of  such  an  agreement  is  of  the  value  of  202.  ?) 

In  Mallett  v.  Hutchinson  (i)  the  first  part  of  the  paper  which  was 
received  in  evidence,  was  merely  an  acknowledgment;  and  the 
remainder,  though  called  an  agreement,  contained  nothing  but 
what  the  law  would  have  implied.  Here,  it  must  be  taken  that 
but  for  the  agreement,  the  landlord  would  have  had  no  right  to 
re-enter. 

(TiNDAL,  Ch.  J. :  Do  you  say  that  an  action  of  trespass,  or  an 
action  for  a  vexatious  distress,  would  have  lain  ?) 

It  is  not  material  whether  the  tenant's  action  would  have  been  an 
action  of  trespass,  or  whether  his  remedy  would  have  been  by  an 
action  for  a  vexatious  distress  (2),  if  the  landlord  had  entered  with- 
out some  such  arrangement  as  is  contained  in  this  memorandum. 
Here,  the  landlord  takes,  by  the  consent  of  the  tenant,  the  power 
of  doing  that  which  without  such  consent  he  could  not  lawfully 
have  done.  He  purchases  an  indemnity  against  either  an  action  of 
trespass,  or  an  action  on  the  case. 

(CoLTMAM,  J. :  Does  not  a  contract  arise  out  of  the  independent 
fact  of  the  withdrawing  of  the  distress  at  the  request  of  the 
defendant?  (3).) 

It  is  submitted  that  it  does.     «     «     « 

(1)  7  B.  &  C.  639;  IMan.  &Ey.  522.  under  it    The  security  given  for  the 

(2)  In  the  original  report  this  sen-  rent  would  however  be  a  sufficient  con- 
tence  is  made  ungrammatical  by  the  sideration  for  such  forbearance ;  and. 
insertion  of  superfluous  words.  The  though  dehors  the  instrument,  it  would 
sdnse  is  quite  clear.    F.  P.  be  available  to  support  the  promise  to 

(3)  By  the  memorandum  the  plaintiff  forbear. 

agrees  to  give  time  for  the  payment  of  In  this  view  of  the  case  the  instru- 

the  rent  until  the   Ist  of  February,  ment    would    appear    to  require    an 

No  consideration  for  this  forbearance  agreement    stamp,    supposing     "  the 

appears  on  the  face  of  the  instrument,  matter  thereof  to  be  of  the  value  of 

if  the  plaintiff  acquired  no  new  right  20/.  or  upwards." 
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Hill         Tindal,  Ch.  J. : 
r. 

Ramm.  I  am  of  opinion  that  the  memorandum  in  question  does  not 

t  ^^^  ^       amount  to  a  contract,  but  is  merely  a  licence  or  authority  to  enter. 

There  is  nothing  which  the  party  contracts  to  do  or  to  pay.     It  is 

therefore  not  an  agreement,  within  the  55  Geo.  III.  c.  184,  Sched. 

Part  I.  (1). 

But  supposing  it  to  be  an  agreement,  it  by  no  means  appears  to 
be  an  agreement,  the  matter  whereof  amounts  to  201. ;  and  Lord 
Tenterdbn  has  held  that  it  lies  on  the  party  who  take  the  objection 
that  the  instrument  is  not  stamped,  to  show  that  there  is  a  subject- 
matter  of  the  agreement  amounting  to  202.,  it  being  a  condition  in 
the  enacting  part  of  the  schedule  itself  (2),  and  not  a  qualification 
brought  in  by  way  of  exception  or  proviso,  or  appearing  in  the  form 
of  an  exemption.  And,  assuming  this  to  be  an  agreement,  neither 
the  amount  of  rent  nor  the  value  of  the  goods  distrained  is  the 
subject-matter  of  the  agreement,  but  the  indemnity  against  an 
action  for  a  second  entry ;  the  value  of  which  indemnity  may  be 
very  small.  This  case  comes  within  the  principle  of  the  cases  of 
contracts  to  carry  goods,  in  which  the  value  of  the  safe  carriage, 
[  *794  ]  and  not  the  value  of  the  goods,  is  '''considered  to  be  the  subject- 
matter  of  the  contract :  Latliam  v.  Rutley  (3). 

COLTMAN,  J. : 

The  only  thing  which  the  memorandum  professes  to  give  to  the 
plaintiff,  is,  a  power  to  re-enter  upon  non-payment  of  the  rent  on 
the  Ist  of  February,  in  consideration  of  his  withdrawing  from 
possession;  a  power  which  he  was  by  law  entitled  to  exercise, 
without  any  consent  on  the  part  of  the  defendant. 

Erskine,  J. : 

I  am  also  of  opinion  that  this  rule  must  be  discharged.  The 
memorandum  appears  to  amount  to  nothing  more  than  a  licence  to 
re-enter  and  to  take  a  distress,  the  immediate  enforcement  of  the 
right  of  distress  being  relinquished  by  the  landlord  at  the  request 
of  the  tenant.  Though  a  contract  might  be  raised  upon  this 
memorandum,  namely,  an  undertaking  on  the  part  of  the  tenant 
not  to  bring  an  action  of  trespass  for  the  re-entry,  the  same 

(1)  See  now  Stamp  Act,  1891  (54  &  general  and  agreements  under  5/.  are 
55  Viet.  c.  39),  Sch.  tit.  Agreement. —  exempt  (ibid.  Exemption  (1)).  This 
A.  C.  portion  of  the  judgment  is  therefore 

(2)  Under   the    present    Act    the  obsolete. — ^A.  C. 
enacting  words  of  the  schedule  a**e  (3)  By.  &  M.  13. 
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objection  might  be  raised  in  every  case  of  leave  and  licence ;  as  it  Hill 
might  be  said  that  the  leave  and  licence  amounted  to  an  agreement,  r^jcm. 
on  the  part  of  the  licensor,  not  to  sue  the  licensee. 

Gresswell,  J.  concurred. 

Rule  discharged. 


IN  THE  COURT  OF  EXCHEQUER 

SMITH  V.  MAERABLE  (1).  i843. 

(11  Meeeon  &  Welsby,  6—9 ;  S.  C.  12  L.  J.  Ex.  223 ;  2  DowL  N.  S.  810 ;  7  Jur.  ^—  ' 

70 ;  Car.  &  M.  479.)  Beck,  of 

Plea*. 
It  is  an  implied  condition  in  the  letting  of  a  furnished  house,  that  it  ^  .  ^ 

shall  be  reasonably  fit  for  habitation  ;  if  it  be  not  (e,g,  where  it  is  greatly  '' 

infested  with  bugs),  the  tenant  may  quit  it  without  notice. 

Assumpsit  for  use  and  occupation.  Flea,  non  assumpsit.  At  the 
trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  it  appeared  that  the  action  was  brought  to 
recover  a  balance  of  five  weeks'  rent  of  a  furnished  house  at 
Brighton,  which  had  been  taken  by  the  defendant  of  the  plaintiff 
under  the  following  agreement : 

"  Brighton,  September  14,  1842. 
"  Mr.  John  Smith,  of  24,  St.  James's  Street,  agrees  to  let,  and 
Sir  Thomas  Marrable  agrees  to  take,  the  house  No.  5,  Brunswick 
Place,  at  the  rent  of  eight  guineas  per  week,  for  five  or  six  weeks 
at  the  option  of  the  said  Sir  Thomas  Marrable. 

''  Thomas  Marrable. 
"John  Smith. 

*'  The  rent  to  commence  on  the  15th  September. 

"T.  M. 
"J.  S." 

Under  this  agreement,  the  defendant  and  his  family  entered 
into  possession  of  the  house  on  Friday,  the  16th  of  September. 
On  the  following  day,  Lady  Marrable  having  complained  to  the 
plaintiff  that  the  house  was  infested  with  *bugs,  he  sent  a  person        [  *6  J 

(1)  Approved,  irt7«onv.-FiiicA-i7o«on  Bonded  Warehouse  Co.  v.   Carr  (1880) 

(1877)  2  Ex.  D.  3»6,  46  L.  J.  Ex.  489 ;  5  C.  P.  D.  507, 511, 49  L.  J.  C.  P.  809 ; 

distiiiguiBhed,  Sutton  v.  Temple  (1843)  Robertson  v.  Amazon   Tug,    <fcc.,    Co. 

12  M.  &  W.  52,   13  L.  J.  Ex.  17;  (1881)  7  Q.  B.  D.  598,  610,  51  L.  J. 

Bart  V.    Windsor  (1843)  12  M.  &  W.  Q.  B.  68.— A.  0. 
68,    13  L.  J.    Ex.    129;    Manchester 
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Smith        in  to  take  means  for  getting  rid  of  them,  which  however  did  not 
Mar&Lblb.    P^ove  successful;    and  on  the  19th,  Lady  Marrable   wrote   the 
following  note  to  the  wife  of  the  plaintiff : 

"  6,  Brunswick  Place,  Sept.  19,  1842. 
'*  Lady  Marrable  informs  Mrs.  Smith,  that  it  is  her  determina- 
tion to  leave  the  house  in  Brunswick  Place  as  soon  as  she  can  take 
another,  paying  a  week's  rent,  as  all  the  bedrooms  occupied  but 
one  are  so  infested  with  bugs  that  it  is^mpossible  to  remain.*' 

On  the  following  Thursday,  the  22nd,  the  defendant  accordingly 
sent  the  key  of  the  house,  together  with  the  amount  of  a  week's 
rent,  to  the  plaintiff,  and  removed  with  his  family  to  another 
residence.  Evidence  was  given  to  show  that  the  house  was  in  fact 
greatly  infested  by  bugs.  The  Lord  Ghibf  Baron,  in  summing  up, 
stated  to  the  jury,  that  in  point  of  law  every  house  must  be  taken 
to  be  let  upon  the  implied  condition  that  there  was  nothing  about 
it  so  noxious  as  to  render  it  uninhabitable;  and  that  if  they  believed 
that  the  defendant  left  the  plaintiff's  house  on  account  of  the 
nuisance  occasioned  by  these  vermin  being  so  intolerable  as  to 
render  it  impossible  that  he  could  live  in  it  with  any  reasonable 
comfort,  they  ought  to  find  a  verdict  for  the  defendant.  The  jury 
having  found  for  the  defendant, 

Hayward  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 
The  alleged  nuisance  is  no  answer  to  this  action,  founded  as  it 
is  upon  a  written  agreement  of  demise  for  a  longer  period,  but 
must,  if  true,  be  made  the  subject  of  a  cross  action.  The  rent  is 
not  in  its  nature  divisible,  and  inasmuch  as  it  cannot  be  said  that 
there  has  been  a  total  failure  of  consideration,  the  payment  of  a 
part  of  it  is  an  admission  of  the  tenancy.  [He  cited  Salisbury  v. 
Marshall  (i).  Granger  v.  Collins  (2),  and  Waddilove  v.  Bamett  (3).] 

[  7  ]         Parke,  B.  : 

This  case  involves  the  question  whether,  in  point  of  law,  a  person 
who  lets  a  house  must  be  taken  to  let  it  under  the  implied  condition 
that  it  is  in  a  state  fit  for  decent  and  comfortable  habitation,  and 
whether  the  tenant  is  at  liberty  to  throw  it  up,  when  he  makes  the 
discovery  that  it  is  not  so.     The  case  of  Edwards  v.  Etherington  (4) 

(1)  4  Car.  &  P.  65.  By.  117  (overruled.  Hart  v.  Windsor 

(2)  55  R.  E.  687  (6  M.  &  W.  458).  (1843)  12  M.  &  W.  68,  13  L.  J.  Ex. 

(3)  2  Bing.  N.  C.  538;  2  Scott,  763.  129). 

(4)  By.  &  M.  268;  8.  C.  7  Dowl.  & 
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appears  *to  me  to  be  an  authority  very  nearly  in  point.  There  Smftu 
the  defendant,  who  held  a  house  as  tenant  from  year  to  year,  mabrable. 
quitted  without  notice,  on  the  ground  that  the  walls  were  in  so  [  *8  ] 
dilapidated  a  state  that  it  had  become  unsafe  to  reside  in  it ;  and 
Lord  Tbntbrdbn,  at  Nisi  Prius,  held  these  facts  to  be  an  answer  to 
an  action  by  the  landlord  for  use  and  occupation  :  telling  the  jury, 
that  although  slight  circumstances  would  not  suffice,  such  serious 
reasons  might  exist  as  would  justify  a  tenant's  quitting  at  any 
time,  and  that  it  was  for  them  to  say  whether,  in  the  case  before 
them,  such  serious  reasons  existed  as  would  exempt  the  defendant 
from  the  plaintiff's  demand,  on  the  ground  of  his  having  had  no 
beneficial  use  and  occupation  of  the  premises.  The  jury  found  for 
the  defendant,  and  the  Court  of  King's  Bench  was  afterwards 
moved  for  a  new  trial  on  the  ground  of  misdirection,  but  they 
refused  to  disturb  the  verdict.  There  is  also  another  case  of 
Collins  V.  Barrow  (i),  in  which  Batley,  B.,  held  that  a  tenant  was 
justified  in  quitting  without  notice  premises  which  were  noxious 
and  unwholesome  for  want  of  proper  sewerage.  These  authorities 
appear  to  me  fully  to  warrant  the  position,  that  if  the  demised 
premises  are  incumbered  with  a  nuisance  of  so  serious  a  nature 
that  no  person  can  reasonably  be  expected  to  live  in  them,  the 
tenant  is  at  liberty  to  throw  them  up.  This  is  not  the  case  of  a 
contract  on  the  part  of  the  landlord  that  the  premises  were  free 
from  this  nuisance ;  it  rather  rests  in  an  implied  condition  of  law, 
that  he  undertakes  to  let  them  in  a  habitable  state.  With  respect 
to  the  second  point,  if  the  law  be  as  I  have  stated,  and  the  existence 
of  such  a  nuisance  constitutes  a  defence  to  the  action,  I  think  it  is 
a  defence  which  is  clearly  admissible  under  non  assumpsit.  This 
is  an  action  for  use  and  occupation,  in  answer  to  which  it  is  com- 
petent to  the  defendant  to  show,  under  the  plea  of  non  assumpsit, 
that  there  never  was  any  such  occupation  by  *him  of  the  premises  [  ^9  ] 
as  to  render  him  liable  in  point  of  law.  Not  only  is  this  a  good 
plea,  but  it  seems  to  me  that  it  is  the  only  proper  plea  in  such  a 
case,  and  that  a  special  plea  embodying  such  a  defence  would  be 
demurrable,  as  amounting  to  the  general  issue. 

Aldebson,  B.,  and  Gubney,  B.,  concurred. 

LoBD  Abinoeb,  C.  B.  : 

I  am  glad  that  authorities  have  been  found  to  support  the  view 
(1)  1  Moody  &  Bob.  112. 
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Smith  which  I  took  of  this  case  at  the  trial,  but  for  my  own  part  I  think 
Mabb^Ible.  ^0  authorities  were  wanted,  and  that  the  case  is  one  which  common 
sense  alone  enables  us  to  decide.  A  man  who  lets  a  ready-furnished 
house  surely  does  so  under  the  implied  condition  or  obligation — 
call  it  which  you  will — that  the  house  is  in  a  fit  state  to  be 
inhabited.  Suppose,  instead  of  the  particular  nuisance  which 
existed  in  this  case,  the  tenant  discovered  the  fact — unknown 
perhaps  to  the  landlord — that  lodgers  had  previously  quitted  the 
house  in  consequence  of  having  ascertained  that  a  person  had 
recently  died  in  it  of  plague  or  scarlet  fever ;  would  not  the  law 
imply  that  he  ought  not  to  be  compelled  to  stay  in  it?  I  entertain 
no  doubt  whatever  on  the  subject,  and  think  the  defendant  was 
fully  justified  in  leaving  these  premises  as  he  did:  indeed,  I  only 
wonder  that  he  remained  so  long,  and  gave  the  landlord  so  much 
opportunity  of  remedying  the  evil. 

Rule  refused  (i). 


18*3.  P0WLE8  AND  Others  v.  INNES  (t\ 

Jan.  18. 
(11  Meeson  &  Welsby,  10—13 ;  S.  C.  12  L.  J.  Ex.  163.) 

PIm*  ^  person  who  assigns  away  his  interest  in  a  ship  or  goods,  after  effecting 

r  mQ-^  &  policy  of  insurance  upon  them,  and  before  the  loss,  cannot  sue  upon  the 

^  policy ;  except  as  a  trustee  for  the  assignee,  in  a  case  where  the  policy  is 

handed  over  to  him  upon  the  assignment,  or  there  is  an  agreement  that  it 

shall  be  kept  alive  for  his  benefit. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance  on  ship. 
The  declaration  stated  that  the  policy  was  made  by  the  plaintiffs 
as  agents  for  Bobert  Page  and  Robert  Chamberlain  ;  that  Page  and 
Chamberlain,  and  one  Sarah  Banks,  were,  during  the  risk  and  until 
and  at  the  time  of  the  loss,  interested  in  the  ship  to  the  amount  of 
the  money  insured ;  and  that  the  ship  was  totally  lost.  The  defen- 
dant pleaded,  first,  payment  of  75Z. ;  secondly,  as  to  the  residue, 
non  assumpsit;  thirdly,  except  as  to  75!.,  that  although  Chamberlain 
was  interested  in  the  ship  during  the  risk  and  at  the  time  of  the 
loss  to  the  amount  of  400/.,  in  respect  of  which  the  plaintiffs  were 
entitled  to  recover  the  said  sum  of  75/.,  yet  that,  save  as  aforesaid, 
Chamberlain  and  Page  were  not  interested  in  the  ship  during  the 

(1)  See  Izon  v.  Gorton,  50  E.  R.  772  (1875)  L.  E.  10  Q.  B.  249,  255, 44  L.  J. 
(6  Bing.  N.  0.  501 ;  7  Scott,  537) ;  a  B.  121 ;  Bayner  v.  Preston  (1B81) 
Arden  v.  Pullen,  62  E.  E.  627  (10  M.  18  Ch.  Div.  112,  50  L.  J.  Ch.  472; 
&  W.  321).  distinguished,  Lloyd  v.  FJ^miny  (1872) 

(2)  Followed,  NoHh  of  England  Oil-  L.  E.  7  Q.  B.  299,  302,  41  L.  J.  Q.  B. 
cake   Co,   v.   Archangel  Insurance  Co,  93. — ^A.  C. 
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risk,  and  that  the  policy  was  not  made  by  the  plaintiffs  as  agents  Powles 
for  Sarah  Banks  or  for  her  benefit,  nor  did  she  give  any  order  for  ihnbs. 
effecting  the  same ;  and  fourthly,  except  as  to  751.,  that  although 
Chamberlain  was  interested  during  the  risk  to  the  amount  of  400Z., 
&c.,  yet,  save  as  aforesaid,  Chamberlain,  Page,  and  Banks  were 
not  interested  in  the  ship  during  the  risk,  modo  et  forma.  On  these 
pleas  issues  were  joined. 

The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the  Middlesex 
sittings  after  Trinity  Term,  1840,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  following 
case: 

On  the  22nd  of  January,  1888,  the  plaintiffs,  who  are  insurance 
agents,  by  directions  from,  and  on  account  and  for  the  benefit  of, 
Bobert  Page  and  Robert  Chamberlain,  in  respect  of  their  two-thirds 
of  the  vessel,  effected  a  policy  of  insurance  on  the  ship  Commerce. 
The  premiums  were  charged  to  and  paid  by  Page  and  Chamberlain. 
The  policy  was  subscribed  by  the  defendant  for  150Z.  At  the  time 
of  *the  insurance  and  at  the  time  of  the  loss,  the  vessel  was  of  the  [  *ii  ] 
value  of  1,200Z.  At  the  time  of  effecting  the  insurance.  Chamberlain, 
Page,  and  Sarah  Banks  were  each  interested  in  one- third  of  the 
vessel.  The  vessel  was  lost  in  January,  1889,  within  the  time 
mentioned  in  the  policy.  Before  the  loss,  Page,  by  bill  of  sale, 
conveyed  his  share  to  Sarah  Banks.  From  the  time  of  the  said 
bill  of  sale  down  to  the  time  of  the  loss,  Chamberlain  and  Sarah 
Banks  were  owners  of  the  Commerce,  the  former  of  one-third  and 
the  latter  of  two-thirds  of  that  ship.  On  the  day  after  the  sale, 
Sarah  Banks  ordered  a  policy  for  600L  to  be  effected  in  respect  of 
her  two-thirds  for  twelve  months,  which  was  accordingly  effected 
in  the  Alliance  Office,  and  upon  which  she  received  as  for  a  total 
loss. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  verdict 
should  be  entered  for  the  plaintiffs  or  for  the  defendant,  and  for 
what  amount,  if  any,  and  upon  which  of  the  several  issues  joined 
between  the  parties.  The  pleadings  are  to  form  a  part  of  the  case, 
and  the  Court  are  to  be  at  liberty  to  draw  such  conclusions  as  they 
shall  think  the  jury  ought  to  have  drawn. 

W.  H.  Watson,  for  the  plaintiffs  : 

The  question  in  this  case  is  one  which,  although  often  considered, 
has  never  been  expressly  determined ;  namely,  whether,  where  a 
person,  being  the  owner  of  a  vessel,  after  effecting  a  policy  of 
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PowLBs      insarance  upon  it,  sells  his  interest  in  the  vessel,  by  such  transfer 
INNBB.        of  his  interest  the  policy  is  at  an  end.     The  plaintiffs  contend  that 

it  is  not,  bat  that  it  continues  in  force,  and  the  party  who  recovers 

upon  it  is  a  trustee  for  the  purchaser. 

(Lord  Abinger,  G.  B.  :  The  form  of  declaration  is,  that  the 
plaintiff  was  interested  ''  during  the  risk  and  until  and  at  the  time 
of  the  loss.''  Unless  the  policy  be  expressly  assigned  to  the  pur- 
chaser, why  should  it  pass  any  more  than  any  other  wager  on  the 
vessel  ?) 

[  *12  ]       The  policy  is  merely  an  accessory  to  the  principal,  the  *ship. 

(Parke,  B.  :  If  the  policy  were  handed  over  at  the  time  of 
executing  the  bill  of  sale,  that  would  be  evidence  of  the  intention 
of  the  parties  that  the  seller  should  be  a  trustee  for  the  purchaser. 
The  question  really  is,  is  it  an  incident  to  the  vessel  ?) 

In  Sparkes  v.  Marshall  (i),  Tindal,  Ch.  J.,  says  :  ''  If  the  plaintiff 
have  an  insurable  interest  at  the  time  the  policy  was  effected, 
whatever  change  may  have  taken  place  in  the  property  since  can 
have  no  effect  in  relieving  the  underwriters  from  their  liabilities, 
as  the  plaintiff  may  sue  on  the  policy  for  the  benefit  of  the  party 
to  whom  such  property  has  passed.*' 

(Parke,  B.  :  In  that  case  the  plaintiff  was  interested  both  at  the 
time  of  the  insurance  and  of  the  loss. 

Lord  Abinger,  G.  B.  :  That  judgment  must  be  taken  to  mean 
that  the  assignment  of  the  goods  makes  no  difference,  provided 
the  parties  keep  the  contract  of  insurance  alive  for  the  benefit  of 
the  assignee. 

Parke,  B.  :  The  contract  of  insurance  is  a  contract  of  indemnity.) 

Yes,  but  it  is  a  contract  to  indemnify  any  body  who  may  be 
interested  in  the  subject-matter ;  it  is  an  indemnity  in  respect,  not 
of  the  underwriter,  but  of  the  subject-matter  of  insurance;  and 
though  it  is  necessary  to  allege  an  interest  in  the  declaration,  it 
is  not  necessary  to  allege  it  to  have  existed  down  to  the  time  of 
the  loss. 

(Lord  Abinger,  G.  B.  :  I  never  saw  it  otherwisa) 

(1)  42  R.  B.  725  (2  Bing.  N.  0.  761 ;  3  Scott,  172). 
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In  Perchard  v.  Whitmore  (i),  which  was  an  action  on  a  policy  of      Powlks 
insurance  on  goods,  the  declaration  averred  that  P.  M.  ai^d  N.  M.,       iknss. 
until  and  at  the  time  of  the  loss,  were  interested  in  the  goods,  and 
that  the  insurance  was  made  for  them  and  on  their  account.     It 
appeared  on  the  evidence  upon  the  voir  dire  of  a  witness  called  for 
the  plaintiffs,  that  since  the  policy  was  effected  he  had  become  a 
partner  with  P.  M.  and  N.  M.,  and  had  taken  a  share  of  the  goods 
insured:    and   upon  objection   that  this   evidence  disproved  the 
allegation  of  interest  in  the  declaration,  *Bulleb,  J.,  rqled  that       [  *13  ] 
the  plaintiff  ought  not  to  be  nonsuited,  for  that  the  witness  was 
not  interested  at  the  time  of  making  the  policy,  ''to  which  the 
averment  of  interest  related,  and  the  plaintiff  brought  the  action 
for  those  who  were  interested  at  the  time." 

Greenwood,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  G.  B.  : 

I  am  clearly  of  opinion  that  the  defendant  is  entitled  to  our  judg- 
ment. The  last  authority  that  has  been  cited  is  a  mere  note  of  a  Nisi 
Prius  case,  the  correctness  of  which  I  greatly  doubt.  The  contract 
of  insurance  was  originally  only  a  contract  of  wager,  that  the  vessel 
should  arrive  at  her  destination :  since  the  Legislature  has  adopted  it, 
it  is  a  contract  of  indemnity  only,  and  nobody  can  recover  in  respect 
of  the  loss  who  is  not  really  interested.  The  policy  is  but  a  chose 
in  action,  and  cannot  pass  merely  by  the  assignment  of  the  ship. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  plaintiff  can  only  recover  an 
indemnity.  Then  what  has  this  party  lost,  if  he  has  sold  his 
interest  in  the  ship,  irrespective  of  the  policy  ?  Banks's  interest 
is  not  protected,  because. she  gave  no  authority  to  effect  the  insur- 
ance. Unless,  therefore,  there  was  some  understanding  that  the 
policy  should  be  kept  alive  for  her  benefit,  the  plaintiffs,  suing  on 
behalf  of  Page,  have  lost  nothing.  If  the  policy  had  been  handed 
over  with  the  bill  of  sale,  or  there  had  been  an  order  to  the  brokers 
to  hand  it  over,  the  case  would  be  different;  then  the  parties  might 
sue  as  trustees  for  the  purchaser:  but  we  cannot  infer  that,  no  facts 
being  stated  in  the  case  to  warrant  such  an  inference. 

Gurnet,  B.,  concurred. 

Judgment  for  the  defendant  • 

(1)  2  Bos.  &  P.  155,  n. 

82—2 


500  1848,    EX.    11  MEE.  &  W.  16—17.  [b.b, 

^JJ^^y.  EISELEY   V.   EYLE,   Esq. 

(11  Meeson  &  Welsby,  16—25 ;  8.  C.  12  L.  J.  Ex.  322.} 

BaBoh,  of 

Pleas.  A  sheriff  who  seizes  goods  under  &  fieri /ados,  and,  after  notice  that  rent 

[  16  ]  is  due  to  the  landlord  of  the  defendant,  removes  the  goods  without  such 

rent  having  been  first  paid,  is  liable  for  such  removal,  on  the  stat.  8  Anne, 
c.  14,  s.  1,  to  an  action  on  the  case  at  the  suit  of  the  landlord. 

In  such  action,  no  averment  of  notice  to  the  execution  creditor  is 
necessary. 

Nor  need  it  be  alleged  that  the  goods  removed  were  goods  chaigeable  hj 
law  with  a  distress. 

In  order  to  maintain  the  action,  it  must  appear  that  the  premises  were 
held  at  a  rent  certain.  And  where  the  tenant  entered  into  possession  in 
January,  1829,  under  an  agreement  made  in  October,  1828,  whereby  a 
lease  was  to  be  granted  to  him  from  the  20th  November,  1828,  but  no  lease 
was  granted ;  and  the  tenant  continued  to  occupy  until  the  time  of  the 
execution,  in  February,  1842,  but  no  payment  of  rent  was  shown  to  have 
been  made :  Held,  that  it  did  not  sufficiently  appear  that  he  held  as  tenant 
at  a  rent  certain,  so  as  to  bring  the  case  within  the  statute,  and  render  the 
sheriff  liable. 

Qiiare,  whether  any  action  lies  for  the  landlord  against  the  execution 
creditor. 

Case  ap;ainst  the  Sheriff  of  Cheshire,  on  the  statute  8  Anne,  c.  14, 
s.  1.  The  declaration  stated,  that  on  the  25th  December,  1842, 
and  for  a  long  space  of  time  then  last  past,  to  wit,  for  the  space 
of  five  years,  one  J.  Knott  and  one  W.  Knott  occupied  a  certain 
brewery,  dwelling-house,  and  appurtenances,  as  tenants  thereof 
to  the  plaintiff,  at  a  certain  rent  theretofore  payable  by  the  said 
J.  Knott  and  W.  Knott  to  the  plaintiff  for  the  same.  Averment, 
that  the  sum  of  2502.,  for  one  year's  rent  ending  on  the  day  and 
year  aforesaid,  was  due  and  in  arrear,  and  that  the  defendant, 
being  Sheriff  of  the  county  of  Chester,  by  virtue  of  a  writ  olfi.fa. 
issued  against  the  said  J.  Knott  and  W.  Knott,  together  with  one 
C.  Knott,  at  the  suit  of  one  John  Jackson,  directed  to  the  Sheriff 
of  Cheshire,  took  certain  goods  and  chattels  then  lying  and  being  in 
and  upon  the  said  brewery,  dwelling-house,  and  appurtenances,  so 
then  being  as  aforesaid  in  the  tenure  and  occupation  of  the  said 
J.  Knott  and  W.  Knott  as  tenants  thereof  to  the  plaintiff  of 
great  value,  &c.  The  declaration  then  averred  notice  to  the  sheriff, 
before  the  removal  of  the  goods,  of  the  rent  being  due  to  the  plain- 
tiff, and  request  of  payment  thereof,  and  alleged  as  a  breach,  that 
the  defendant  wrongfully  carried  away  the  goods,  without  paying 
or  satisfying  the  plaintiff  the  said  arrears  of  rent,  &c.  &c. 

Pleas,  first,  that  the  said  J.  Knott  and  W.  Knott  did  not  hold, 

use,  occupy,  or  enjoy  the  premises  in  the  declaration  mentioned, 

[  •17  ]       or  any  or  either  of  them,  or  any  part  thereof,  as  ^tenants  thereof 
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to  the  plaintiff,  in  manner  and  form  &c. ;  secondly,  that  the  defen-      Bisblky 
dant  did  not,  daring  the  continuance  of  the  said  tenancy,  take  any        rtle. 
goods  or  chattels,  in  manner  and  form  &c. :    upon  which  issues 
were  joined. 

At  the  trial  before  Gurney,  B.,  at  the  last  Chester  Assizes,  it 
appeared  that  Messrs.  J.  and  W.  Knott  took  the  premises  in  ques. 
tion  from  one  William  Beard,  deceased,  (whose  heiress-at-law  the 
plaintiff's  wife  was  proved  to  be)  by  an  agreement  dated  the  22nd 
October,  1828;  whereby  W.  Beard,  in  consideration  of  the  rent, 
covenants,  and  agreements  thereinafter  mentioned,  did  promise 
and  agree  with  the  said  J.  Knott  and  W.  Knott,  their  executors,  &c., 
that  he  the  said  W.  Beard,  his  heirs  or  assigns,  should  and  would, 
on  or  before  the  20th  day  of  November  then  next,  at  the  costs  of 
the  said  J.  Knott  and  W.  Knott,  grant  and  execute  unto  them,  their 
executors,  &c.,  and  they  the  said  J.  Bjiott  and  W.  Knott  did  thereby 
consent  and  agree  to  accept  and  take,  a  good  and  effectual  demise 
or  lease,  to  be  prepared  by  the  solicitor  of  the  said  J.  Knott  and  W. 
Knott,  of  the  premises  in  question, — describing  them  as  a  brewery 
situate  in  Portwood,  in  the  parish  of  Stockport,  with  the  plant, 
utensils,  fixtures,  articles,  and  things  therein  mentioned  in  the 
schedule  thereunder  written,  and  also  a  dwelling-house  attached 
thereto,  and  the  yards,  stabling,  &c.,  and  other  appurtenances  to 
the  same  belonging,  and  especially  the  use  of  the  steam  and  steam- 
engine  erected  and  being  in  the  cotton-factory  of  the  said  William 
Beard,  on  the  east  side  of  and  adjoining  the  said  brewery  and 
premises:  to  hold  the  same  to  the  said  J.  Knott  and  W.  Knott,  their 
executors,  &c.,  for  the  term  of  fourteen  years,  to  be  computed  from 
the  25th  day  of  October  then  next,  at  the  yearly  rent  of  2501. ,  pay- 
able as  therein  mentioned.  The  agreement  then  provided  for  the 
insertion  in  the  intended  lease  of  various  covenants  and  provisoes, 
and  also  contained  a  stipulation  that  it  should  and  might  be  lawful 
for  the  said  J.  Knott  and  W.  Knott,  their  executors,  *&c.,  at  any  time  [  '18  ] 
during  that  demise,  to  purchase  and  take,  at  the  price  of  6,000Z., 
all  the  premises  thereby  agreed  to  be  demised,  and  also  the 
adjoining  premises  used  as  a  cotton-factory. 

Messrs.  Knott  entered  into  possession  of  the  brewery  &c.  under 
this  agreement,  in  January,  1829,  but  no  lease  was  ever  executed 
to  them,  and  they  continued  in  occupation  of  the  premises  until 
the  period  of  the  execution  out  of  which  this  action  arose,  in 
February,  1841,  carrying  on  the  business  of  the  brewery,  and  living 
in  the  dwelling-house  attached  thereto.    The  plaintiff  did  not  prove 
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KiBELET  payment  by  them  of  any  rent.  It  was  contended  for  the  defendant, 
Btlb.  ^^^^  *h®  plaintiff  ought  to  be  nonsuited,  for  that  no  subsisting 
tenancy  was  shown  such  as  to  warrant  a  distress,  without  which 
the  stat.  8  Anne,  c.  14,  s.  1,  did  not  apply.  The  learned  Judge 
thought  there  was  evidence  of  a  tenancy  to  go  to  the  jury ;  and  a 
verdict  passed  for  the  plaintiff,  damages  2502. 

In  Michaelmas  Term  (November  4),  Jervis  moved  for  a  rule 
to  show  cause  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  had  on  the  ground  of  misdirection,  or  why  the  judgment 
should  not  be  arrested.  First,  this  was  not  a  case  to  which  the 
remedy  given  by  the  statute  of  Anne  is  applicable.  That  statute 
merely  comes  in  aid  of  a  landlord  who  would  have  at  common  law 
a  right  to  distrain.  The  words  of  the  statute  are,  "  that  no  goods 
or  chattels  whatever,  lying  or  being  in  or  upon  any  messuage, 
lands,  or  tenements,  which  are  or  shall  be  leased  for  life  or  lives, 
term  of  years,  at  will  or  otherwise,  shall  be  liable  to  be  taken  by 
virtue  of  any  execution  on  any  pretence  whatever,  unless  the  party 
at  whose  suit  the  said  execution  is  sued  out  shall,  before  the 
removal  of  such  goods  from  off  the  said  premises  by  virtue  of  such 
execution  or  extent,  pay  to  the  landlord  of  the  said  premises,  or 
his  bailiff,  all  such  sum  or  sums  of  money  as  are  or  shall  be  due 
for  rent  for  the  said  premises  at  the  time  of  taking  such  goods  or 
[  *19  ]  ^chattels  by  virtue  of  such  execution  :  provided  the  said  arrears  of 
rent  do  not  amount  to  more  than  one  year's  rent,"  &c.  This 
clause  clearly  contemplates  a  tenancy  at  a  rent  certain,  in  respect 
of  which  a  distress  could  be  made  :  Hodgson  v.  Oascoigne  (i).  But 
this  is  not  a  case  in  which  such  a  tenancy  could  be  implied.  This 
was  an  agreement  made  in  contemplation  of  a  future  lease,  under 
which  the  parties  were  tenants  at  will  merely :  Cliapman  v.  Towner  (2), 
Regnart  v.  Porter  {z)\  and  until  payment  of  rent,  of  which  there 
was  no  proof,  no  right  of  distress  would  exist,  but  only  an  action 
for  use  and  occupation.  Besides,  the  agreement  stipulates  for  the 
demise  not  only  of  the  brewery,  &c.,  but  also  for  the  use  of  steam 
power  from  the  adjoining  factory ;  and  there  was  no  evidence  that 
this  had  been  enjoyed  by  the  Messrs.  Knott  (4). 

Secondly,  the  judgment  ought  to  be  arrested,  on  the  ground  that 
the  statute  gives  no  action  against  the  sheriff,  but  only  against  the 
execution  creditor;  the  words  being,  that  no  goods  &c.  shall  be 

(1)  24  B.  R.  295  (5  B.  &  Aid.  88).         Moo.  &  P.  370). 

(2)  55  B.  B.  525  (6  M.  &  W.  100).  (4)  This  point  was  not  made  at  the 

(3)  33  B.  B.  537  (7  Bing.  451 ;  5      trial. 
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liable  to  be  taken  &c.,  unless  *'  the  party  at  whose  suit  the  execution  Kiselet 
is  sued  out"  shall  before  their  removal  pay  the  landlord  his  rent.  sy^x. 
The  statute,  therefore,  does  not  require  the  sheriff  to  pay  over  the 
rent,  but  makes  the  original  taking  a  trespass  if  the  execution 
creditor  do  not  pay  it  over  before  removal  of  the  goods.  Now,  this 
action  is  not  for  the  taking,  but  for  the  removal  without  payment 
of  the  rent.  It  was  undoubtedly  held  in  Palgrave  v.  Windham  (i), 
that  the  action  lay  against  the  sheriff  for  the  tort  in  removing  the 
goods  after  notice  of  the  rent  being  due,  but  it  appears  to  have 
been  thought  that  there  should  be  notice  to  the  execution  plaintiff. 

(Parke,  B.  :  The  provision  of  the  statute  is,  that  the  sheriff  shall 
not  take  the  goods  unless  the  landlord's  rent  be  paid  before  their 
removal,  that  is,  shall  not  remove  them  unless  the  rent  *be  first  [  *2^  ] 
paid.  That  may  well  be  translated  as  directing  that  the  sheriff 
shall  pay  the  rent  to  the  landlord  before  the  removal  of  the  goods» 
or  else  shall  be  liable  for  damages.) 

In  Wintle  v.  Freeman  (2),  Patteson,  J.,  remarks  that  "  it  is  singular 
that  an  action  should  be  brought  against  the  sheriff  for  a  false 
return  of  nvUa  bona  where  rent  has  absorbed  the  levy,  because  the 
statute  of  Anne  enacts  in  substance  that,  on  seizure  and  notice  of 
rent  being  due,  the  person  suing  out  the  writ  shall  pay  the  landlord 
all  the  rent  due  to  him,  and  the  sheriff  is  then  to  levy  both  the 
rent  and  the  execution  money." 

(LoBD  Abinobr,  G.  B.  :  The  execution  creditor  has  nothing  to  do 
with  the  seizure  :  the  sheriff  is  the  person  who  is  prohibited  from 
removing  the  goods  until  the  rent  is  paid.) 

Money  had  and  received  will  not  lie  against  the  sheriff  after  the 
sale  of  the  goods,  although  it  will  against  the  execution  creditor. 
In  Ryan  v.  Daly{s)y  the  Court  of  Exchequer  in  Ireland  held 
expressly  that  debt  lies  on  the  stat.  9  Anne,  c.  8  (the  corresponding 
Irish  Act)  by  a  landlord  against  the  plaintiff  in  a  civil  bill  decree, 
for  taking  in  execution  and  removing  goods  off  the  demised 
premises,  without  satisfying  an  arrear  of  rent  then  due.  There 
ought  at  all  events  to  be  an  allegation  of  notice  to  the  execution 
creditor. 

(Parke,  B.  :  Express  notice  to  the  sheriff  has  been  held  not  to  be 
necessary ;  it  is  sufficient  if  he  sells  without  retaining  the  rent» 

(!)  1  Stra.  212.  (3)  Jones's  Reports  (Irish),  vol.  2, 

(2)  11  Ad.  &  £1.  593;  1  G.  &  D.  93.       p.  299. 
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RisBLET      with  knowledge  that  it  is  dae:  Andreivs  v.  Dixon  (i).     Gonstruing 

Btlb.        the  Act  as  it  has  hitherto  been  construed,  it  means,  that  the  sheriff 

is  not  to  remove  the  goods  unless  the  rent  has  first  been  paid  by 

somebody ;  if  he  does,  he  is  liable  to  an  action  at  the  suit  of  the 

landlord,  for  whose  benefit  the  Act  of  Parliament  was  made.) 

But  further,  the  action  does  not  lie  for  the  removal;   the  act 
[  *2l  ]       forbidden  is  the  taking  under  the  circumstances  mentioned  *in  the 
statute. 

(Pabeb,  B.  :  It  is  clear  the  statute  does  not  mean  the  original 
taking,  but  that  there  shall  not  be  a  substantial  taking  for  the 
satisfaction  of  the  debt,  that  is,  by  the  removal  and  sale  of  the 
goods,  without  payment  of  the  rent.) 

Lastly,  it  was  alleged  in  Ryan  v.  Daly,  that  the  goods  taken  were 
by  law  chargeable  with  a  distress  for  rent;  there  is  no  such 
allegation  here. 

(Pares,  B.  :  The  words  of  the  statute  are  ''no  goods  or  chattels 
whatsoever.") 

That  must  mean  such  as  are  distrainable.  It  may  be  said  all  goods 
on  the  premises  Aie  prima  facie  distrainable,  and  therefore  that  the 
defendant  should  state  that  the  particular  goods  were  not  so ;  but 
he  cannot  do  so,  because  there  is  no  allegation  in  the  declaration 
to  which  such  a  traverse  can  be  applied. 

Lord  Abinoer,  C.  B.  : 

The  rule  will  go  on  the  first  point  only.  With  respect  to  the 
other,  we  think  there  should  be  no  rule,  notwithstanding  the  dicta 
thrown  out  in  the  case  of  Ryan  v.  Daly.  We  do  not  mean,  how- 
ever, to  say  anything  against  the  authority  of  that  case,  which 
decides  no  more  than  that  an  action  of  debt  is  maintainable  against 
the  execution  plaintiff.  The  statute  has  had  a  construction  put 
upon  it  by  the  cases  and  the  uniform  practice,  and  we  should  be 
unwilling  to  throw  a  doubt  upon  it  by  granting  a  rule  in  this  case. 

Parkv,  B.  : 

The  observation  of  my  brother  Patteson,  in  Winde  v.  Freeman  ^ 

(1)  22  E.  E.  518  (3  B.  &  Aid.  645). 
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amounts  to  no  more  than  a  very  slight  intimation  of  doubt.     The      Risblbt 
constant  practice,  since  the  case  of  Palgrave  v.  WUidhamf  has  been        bt^b. 
to  bring  the  action  against  the  sheriff.     The  true  construction  of 
the  statute,  or  at  least  one  that  it  will  well  bear,  is,  that  a  duty  is 
cast  by  it  upon  the  sheriff  to  take  care  that  the  goods  are  not 
removed,  he  having  notice  that  rent  is  due,  until  the  rent  *has       [  *22  ] 
been  paid.    The  words  of  the  statute  are  ''  no  goods  or  chattels 
whatsoever,''  and  I  am  not  aware  that  it  has  ever  been  decided  to 
be  confined  to  goods  and  chattels  which  are  distrainable  in  point 
of  law,  though  it  has  been  decided  that  it  must  appear  that  a  rent 
certain  was  due. 

A  rule  was  accordingly  granted  on  the  first  point  only ;  against 
which 

Evans  and  WeUby  now  showed  cause : 

The  issue  in  this  case  on  the  first  plea*  is  merely  whether,  at  the 
time  of  the  execution,  the  Enotts  were  tenants  to  the  plaintiff  as 
alleged  in  the  declaration.  It  is  said  that  it  must  appear  to  have 
been  such  a  tenancy  as  that  a  power  of  distress  existed ;  but  nothing 
of  the  kind  appears  in  the  statute.  The  words  of  the  first  section 
are  "any  messuages,  lands,  or  tenements,  which  are  or  shall  be 
leased  for  life  or  lives,  term  of  years,  at  will  or  otherwise ;  "  and  it 
is  observable  that  the  second  section,  which  applies  to  the  fraudulent 
removal  of  goods  by  the  tenant,  uses  different  words,  "  any 
messuages,  lands,  or  tenements,  upon  the  demise  whereof  any 
rents  are  or  shall  be  received  or  made  payable."  Now,  it  is 
conceded  that,  under  this  agreement,  the  Messrs.  Knott  became  at 
all  events  tenants  at  will  until  the  execution  of  a  lease.  But 
supposing  it  to  be  necessary,  in  order  to  bring  the  case  within  the 
operation  of  the  statute,  that  there  should  appear  to  be  a  demise 
at  a  rent  certain,  there  was  in  this  case  evidence  to  go  to  the  jury 
that  they  had  become  tenants  from  year  to  year,  on  the  terms  of 
the  intended  lease.  Here  they  had  come  in  under  the  agreement, 
and  had  actually  occupied  under  it  for  nearly  the  whole  term  of  14 
years  for  which  the  lease  was  to  run  :  and  further,  they  began  to 
occupy  at  a  period  subsequent  to  that  at  which  the  lease  was  to 
commence,  so  that  they  may  be  considered  as  standing  in  a  similar 
situation  to  *that  of  a  tenant  who  continues  to  occupy  after  the  [  *23  ] 
expiration  of  a  lease.  It  is  true  no  evidence  was  given  of  the 
actual  payment  of  rent ;  but  such  payment  is  only  one  species  of 
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BisBLBT      evidence   of  a  contract  to  occupy  as  tenants  from  year  to  year. 
Rylb.         [They  cited  Knight  v.  Bennett  (i),  Cox  v.  Bent  (2),  and  Harrison  v. 
Barry  (8).] 

Jervis  and  E.  V.  Williams,  contra  : 

The  tenancy  to  which  the  statute  applies  must  be  a  tenancy  to 
which  a  right  of  distress  is  incident.  If  the  landlord  has  no  power 
of  distress,  there  is  nothing  from  which  he  has  to  be  protected. 
Calvert  v.  Jolliffe  (4)  shows  that  this  is  an  action  for  damages  ;  but 
what  damages  can  there  be,  if  the  landlord  had  no  power  of  distress 
on  the  goods  ?  But  if  a  tenancy  at  will  be  within  the  statute,  it 
must  be  at  a  rent  certain.  But  where  a  party  enters  into  occupa- 
tion under  a  mere  agreement  for  a  lease,  how  is  rent  to  be 
computed?  *  *  * 
[  24  ]  But  further,  there  was  in  this  case  no  proof  of  an  enjoyment 

commensurate  with  the  rent  which  was  to  be  reserved  by  the  lease. 
That  rent  was  to  be  paid  not  only  for  the  occupation  of  the  premises, 
but  also  for  the  use  of  the  steam  power ;  and  there  was  no  evidence 
that  the  latter  had  been  enjoyed. 

Lord  Abinoer,  G.  B.  : 

I  think  the  rule  must  be  made  absolute  to  enter  a  nonsuit.  Even 
if  the  plaintiff  had  proved  a  demise  at  a  rent  certain,  which  is 
necessary  to  satisfy  the  terms  of  the  statute,  he  could  not  be 
entitled  to  succeed,  unless  he  showed  an  enjoyment  of  the  same 
subject-matter  in  respect  of  which  the  rent  was  to  be  reserved; 
because  without  that  he  would  not  show  that  any  rent  was  due. 
Where  the  tenant  occupies  under  an  agreement,  it  must  appear 
that  possession  is  had  of  the  same  subject-matter  which  is  included 
in  the  agreement,  otherwise  it  is  not  a  case  in  which  the  sheriff  is 
[  *26  ]  bound  to  pay  over  the  *rent  to  the  landlord.  If,  indeed,  the 
plaintiff,  having  proved  occupation  for  so  long  a  period,  had  gone 
on  to  prove  a  payment  of  a  rent  certain,  from  which  a  tenancy 
from  year  to  year  might  have  been  inferred,  the  case  would  have 
been  different ;  but  in  the  absence  of  any  such  evidence,  I  think  he 
has  not  made  out  a  sufficient  case  to  bring  the  sheriff  under  the 
liability  cast  upon  him  by  the  statute,  and  therefore  that  there 
must  be  a  nonsuit  entered. 

(1)  28  B.  R  640  (3  Biog.  361 ;  11      Moo.  &  P.  281). 
Moore,  227).  (3)  21  B.  B.  781  (7  Price. 

(2)  30  B.  B.  bQ%  (5  Bing.   185;  2  (4)  2  B.  &  Ad.  418. 
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PaBKE,  B.  :  RiSBLKT 

9, 

I  also  think  that,  upon  the  whole,  there  was  not  sufficient  Btlk. 
evidence  on  which  to  direct  the  jury  to  find  for  the  plaintiff.  In 
all  the  cases,  there  has  been  proof  either  of  actual  payment  of 
rent,  or  of  something  equivalent  to  payment,  from  which  a  tenancy 
from  year  to  year  at  a  rent  certain  might  be  inferred.  Here  there 
is  nothing  more  than  the  bare  fact  of  occupation  for  a  certain 
number  of  years,  even  supposing  that  occupation  to  have  been  of 
the  same  subject-matter  in  respect  of  which  the  rent  was  to  have 
been  reserved.  I  think,  therefore,  that  the  learned  Judge  ought 
to  have  directed  a  nonsuit. 

GuRNBY,  B.,  concurred. 

Ride  absolute  to  enter  a  nonsuit. 


WILKINSON    V.   PEOUD   and   Others.  1843. 

(11  Meeson  &  Welsby,  3»— 40 ;  S.  C.  12  L.  J.  Ex.  227 ;  7  Jur.  284.)  /«J^5. 

The  right  to  a  given  substratum  of  coal  lying  under  a  certain  close,  is  a  ^^!^^f^ 
right  to  land,  and  cannot  be  claimed  by  prescription. 


Pleas, 


AliteVy  of  a  right  to  take  coal  in  another  man's  land.  L  ^3  J 

Case  for  an  injury  to  the  plaintiff's  reversion  in  certain  closes  or 
parcels  of  land  in  the  occupation  of  one  Gill,  as  tenant  thereof  to 
the  plaintiff;  alleging,  that  without  the  leave  or  license  of  the 
plaintiff,  the  defendants  dug  and  excavated  divers  holes  and  pits, 
and  erected  and  fixed  divers  engines,  gins,  buildings,  and  posts  on 
the  said  closes  and  parcels  of  land,  and  dug,  worked,  and  won 
therein  divers  large  quantities  of  coal,  and  carried  away  and 
converted  the  same,  and  also  prostrated,  subverted,  and  injured  the 
crops,  fences,  earth,  and  soil  of  the  said  closes  or  parcels  of  land, 
and  cut  down  certain  trees  growing  on  the  same,  and  undermined  a 
portion  thereof,  &c. 

Second  plea,  as  to  the  cutting,  digging,  excavating,  and  making 
the  holes,  pits,  and  trenches  in  the  declaration  mentioned,  and 
erecting  and  fixing  the  engines,  gins,  buildings,  and  posts  in  the 
declaration  mentioned  in  and  upon  the  said  closes  and  parcels  of 
land,  and  digging,  working,  and  winning  the  quantities  of  coal  in 
the  declaration  mentioned,  and  drawing,  carrying  away,  converting, 
and  disposing  of  the  same  to  their  the  defendants'  own  use,  and 
prostrating,  subverting,  and  injuring  the  crops,  fences,  and  earth 
and  soil  in  the  declaration  mentioned,  and  undermining  a  portion  of 
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Wilkinson  the  same  closes  and  parcels  of  land  in  the  declaration  mentioned ; 
Pbo'ud.  ^b^^  John  Proud  deceased,  and  all  his  ancestors,  whose  heir  he 
was,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary 
until  the  time  of  making  the  indenture  hereinafter  mentioned,  have 
had,  and  have  been  used  and  accustomed  to  have,  and  of  right 
ought  to  have  had,  for  himself  and  themselves,  all  the  coals  and 
veins  of  coal  in  and  under  the  said  closes  and  parcels  of  land  in 
which  &c.,  and  full  and  free  liberty  at  all  times  of  the  year  to  enter 
into  and  upon  the  said  closes  and  parcels  of  land  in  which  &c.,  and 
[  *34  ]  to  cut,  dig  into,  and  *excavate  the  same  for  the  purpose  of  searching 
for,  mining,  and  winning  the  coals  in  and  under  the  same,  and  to 
make  adits,  shafts,  and  entrances  into  the  mines  of  coal  and  veins 
of  coal  in  and  under  the  said  closes  and  parcels  of  land  in  which, 
&c.,  and  to  do  all  necessary  acts  therein  and  thereon  for  the  purpose 
aforesaid.  The  plea  then  alleged,  that  by  deeds  of  lease  and  release, 
dated  the  2nd  and  3rd  of  September,  1841,  the  said  John  Proud 
bargained  and  sold  the  said  coal,  mines  of  coal,  veins  of  coal,  and 
premises  to  one  William  Bichardson,  and  the  defendants  then 
justified  the  trespasses  as  the  servants  of  Bichardson. 

The  third  plea  was  framed  upon  the  stat.  2  &  3  Will.  IV.  c.  71, 
8.  2,  and  alleged,  that  for  the  full  period  of  thirty  years  next  before 
the  commencement  of  this  suit,  the  said  John  Proud,  deceased,  and 
his  ancestors,  whose  heir  he  was,  and  the  said  William  Bichardson, 
that  is  to  say,  the  said  John  Proud  and  his  ancestors,  whose  heir 
he  was,  before  and  up  to  the  time  of  making  the  indenture  fii*8t 
hereinafter  mentioned,  and  the  said  William  Bichardson  from  the 
time  of  making  the  same  indenture,  have  actually  taken  and 
enjoyed,  as  of  right  and  without  interruption,  all  the  coals  and 
veins  of  coal,  and  mines  of  coal,  in  and  under  the  said  closes  and 
parcels  of  land,  and  have  during  all  that  time,  as  of  right  and 
without  interruption,  at  all  times  of  the  year,  entered  into  and 
upon  the  said  closes  and  parcels  of  land  in  which  &c.,  and  then 
cut,  dug  into,  and  excavated  the  same  for  the  purpose  of  searching 
for,  mining,  and  winning  the  coals  in  and  under  the  same,  and 
made  adits,  shafts,  and  entrances  into  the  said  mines  of  coal  and 
veins  of  coal  in  and  under  the  same  closes  and  parcels  of  land, 
and  done  all  necessary  acts  therein  and  thereon  for  the  purpose 
aforesaid,  &c.  &c. 

Special  demurrer  to  each  of  these  pleas,  and  joinder  in  demurrer. 

The  points  marked  for  argument  in  the  margin  were  as  follows : 
[  *35  ]       As  to  the  second  plea ;  that  all  the  coals,  veins  *of  coal,  and  mines 
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of  coal  in  and  under  the  said  closes  in  which  &c.,  and  fall  and  free    Wilkinson 
liberty  to  enter  upon  the  said  closes  in  which  &a,  to  dig,  &c.,  the       pbovd. 
same,  as  claimed  by  the  defendants,  are  corporeal  hereditaments,  a 
title  to  which  cannot  be  made  by  prescription.    As  to  the  third 
plea ;  that  the  defendants  claim  a  corporeal  hereditament,  and  that 
to  such  a  claim  the  stat.  2  &  3  Will.  IV.  c.  71,  does  not  apply. 

W.  H,  Watson  f  in  support  of  the  demurrer : 

These  pleas  are  clearly  bad,  for  no  right,  whether  prescriptive  or 
by  force  of  the  stat.  2  &  3  Will.  IV.  c.  71,  can  be  claimed  in  other 
than  incorporeal  hereditaments. 

(Pabkb,  B.  :  No  doubt,  you  can  only  prescribe  for  what  lies  in 
grant.) 

In  2  Bl.  Gomm.  264,  it  is  said :  ''  Secondly,  as  to  the  several  species 

of  things  which  may  or  may  not  be  prescribed  for,  we  may  in  the 

first  place  observe,  that  nothing  but  incorporeal  hereditaments  can 

be  claimed  by  prescription,  as  a  right  of  way,  a  common,  &c. ;  but 

that  no  prescription  can  give  a  title  to  lands  and  other  corporeal 

substances,  of  which  more  certain  evidence  may  be  had."     So,  in 

Roll.   Abr.,   Prescription,    (B.),   it   is   said:     "No   title   to    land 

can  be  claimed  by  prescription."     This  position  being  therefore 

assumed  as  indisputable,  the  only  question  in  the  present  case  is, 

whether  the  right  here  claimed  is  more  than  a  mere  incorporeal 

hereditament.     Undoubtedly,  a  mere  license  to  get  coal,  which  does 

not  oust  the  grantor  of  his  own  right  to  dig  for  coal  in  the  same 

land,  is  a  mere  incorporeal  right,  and   lies  in  grant:    Earl  of 

Huntingdon  and  Lord  Mountjoye^s  case  (i).  Doe  d.  Hanley  v.  Wood  (2), 

Chetham  v.  Williamson  (a).     But  a  mine  or  vein  of  coal,  which  the 

pleas  here  state  Bichardson,  and  those  through  whom  he  claims,  to 

have  been  entitled  to,  is  part  and  parcel  of  *the  inheritance,  and  is       [  *36  ] 

a  matter  whereof  a  person  is  seised  in  fee,  and  it  lies  in  livery  and 

not  in  grant. 

(Parke,  B.  :   It  would  be  a  matter  of  some  difficulty  to  make 
livery  of  seisin  of  a  stratum  of  coal  lying  under  the  soil.) 

A  communication  might  be  made  by  digging  down  to  it. 

(1)  4  Leon.  147.  (3)  4  East,  469. 

(2)  21  B.  £.  469  (2  B.  &  Aid.  724). 


510  1848.    EX.     11  MEE.  &  W.  36—37.  [r.b- 

WiLKiNsoN        (AliDBRBON,  B. :  Posflibly  a  symbolical  delivery  on  the  surface  of 
Pboud.       the  land  might  be  suflScient.) 

A  party  entitled  to  a  vein  or  seam  of  coal  is  always  alleged  in 
pleading  to  be  seised  in  fee  of  the  coal:  see  Bourne  v.  Taylor {i)^ 
and  Dand  v.  Kingscote  (2),  In  Stoughton  v.  Leigh  (9)  ^  it  was  held 
that  a  grant  which  authorized  the  grantee  to  take  the  whole  stratum 
of  a  mine  was  a  grant  of  a  real  hereditament  in  fee-simple,  whereof 
the  wife  was  dowable.  Lord  Mansfield  there  says,  "  The  grant  of 
the  stratum  might  be  taken  to  be  a  grant  in  fee-simple.  In  the 
course  of  the  discussion,  I  was  strongly  struck  with  the  argument 
used  for  the  heir,  that  Lord  Coke  has,  in  Ist  Inst.  32,  enumerated 
all  the  species  of  inheritance  of  which  a  woman  shall  be  endowed, 
and  I  thought  it  extraordinary  that  no  mention  should  be  made  of 
mines.  But  upon  referring  to  the  passage,  it  appears  to  be  no 
enumeration  of  all  the  things  whereof  a  woman  shall  be  endowed ; 
nothing  like  it ;  in  the  thirty-sixth  section,  upon  which  this  is  a 
commentary,  Littleton  says,  the  wife  shall  be  endowed  of  all  lands 
and  tenements  of  which  her  husband  was  seised.  Lord  Coke  says 
not  a  word  to  explain  what  is  land  or  what  is  a  tenement,  thinking 
the  import  of  those  terms  well  known  in  the  law."  Trespass,  or 
ejectment,  will  lie  for  a  mine,  although  another  has  the  surface: 
Andrews  v.  Whittingha7n(4),  Commyn  v.  iCincto(5),  Harebottle  v. 
Placock  (6).  In  Lewis  v.  Branthwaite  (7),  it  was  held  that  the 
[  *37  ]  possession  of  a  mine  is  in  *the  copyholder,  and  not  in  the  lord,  and 
that  the  copyholder  might  therefore  maintain  trespass  for  an  entry 
upon  it. 

Martin,  contra : 

A  transfer  of  an  unopened  mine  of  coal  lies  in  grant  and  not  in 
livery.  The  rule  cited  from  2  Bl.  Comm.  264,  is  not  borne  out  by 
the  authorities  referred  to,  to  the  extent  there  laid  down.  The 
authorities  there  mentioned,  viz.  Doctor  and  Student,  Dial.  1,  c.  8, 
and  Finch,  182,  only  say,  ''  that  no  prescription  maketh  a  right  in 
lands."  The  doctrine  of  prescription  is  founded  on  analogy  to  the 
Stat,  of  Westminster  1,  3  Edw.  I.  c.  89,  whereby  the  time  of  limita- 
tion on  writs  of  right  was  made  to  begin  from  the  period  of  the 
return  of  Bichard  I.  from  the  Holy  Land,  a.d.  1198.     But  until  the 

(1)  10  E.  B.  267  (10  East,  189).  (5)  Cro.  Jac.  150. 

(2)  55  E.  E.  560  (6  M.  &  W.  174).  (6)  Id.  21. 

(3)  11  E.  E.  810  (1  Taunt.  402).  (7)  36  E.  E.  613  (2  B.  &  Ad  437). 

(4)  Carth.  277. 
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stat.  82  Hen.  VIII.  c.  2,  land  as  well  as  incorporeal  rights  might  Wilkiksok 
be  claimed  by  prescription.  That  statute  enacted,  "  that  no  manner  pboud. 
of  persons  should  from  thenceforth  sue,  have,  or  maintain  any  writ 
of  right,  or  make  any  prescription,  title,  or  claim  of,  to,  or  for  any 
manors,  lands,  tenements,  rents,  annuities,  commons,  pensions, 
portions,  corodies,  or  other  hereditaments  of  the  possession  of  his  or 
their  ancestor  or  predecessor,  and  declare  and  allege  any  further 
seisin  or  possession  of  his  or  their  ancestor  or  predecessor,  but  only 
within  three-score  years  next  before  the  teste  of  the  same  writ,  or 
next  before  the  said  prescription,  title,  or  claim,  so  thereafter  to  be 
sued,  commenced,  brought,  made,  or  had."  Before  the  term  of 
sixty  years  was  fixed  by  this  statute,  the  law  of  England  was,  that 
all  evidence  of  title  was  lost  in  remote  antiquity,  and  the  only  period 
of  limitation  upon  the  recovery  in  a  real  action  was  that  beyond 
which  it  was  supposed  that  "  the  memory  of  man  was  not  to  the 
contrary,"  viz.  the  reign  of  Richard  I. :  see  Litt.  s.  170.  The  reason 
why  a  man  cannot  prescribe  for  corporeal  hereditaments  is  stated 
in  Paramour  v.  Yardley{i),  viz.  because  he  *has  a  better  title  to  [•ss] 
them,  by  possession  and  visible  enjoyment.  That  is  a  reason  which 
is  applicable  only  to  the  surface:  but  a  right  to  minerals  which 
may  or  may  not  exist  under  the  soil,  is  a  right  which  lies  in  grant. 
It  would  be  difficult,  nay  in  many  cases  impossible,  to  give  livery  of 
seisin  of  a  stratum  of  coal.  As  the  right  to  mines  has  always 
existed,  as  distinguished  from  the  right  to  the  surface  of  the  land, 
the  conveyance  of  them  must  have  been  by  grant,  for  livery  of 
seisin  is  wholly  inapplicable  to  them,  at  least  in  the  case  of  un- 
opened mines.  In  Shep.  Touch.  96,  (7th  edit.),  it  is  said,  "  By  the 
grant  of  minerals,  or  fodinas  pluvibi,  &c.  or  mines  of  lead,  the  land 
itself  will  pass,  if  livery  of  seisin  be  made  thereof ;  but  otherwise  it 
seems  not,  and  then  the  grantee  hath  by  the  grant  a  power  to  dig 
only  granted  to  him."  Upon  which,  Mr.  Preston  remarks,  "A 
mine  may  be  a  corporeal  hereditament ;  for  instance,  if  a  mine  be 
open,  and  granted,  the  grant  is  of  a  corporeal  hereditament.  In 
regard  to  mines  not  open  at  the  date  of  the  grant,  this  distinction 
(a  distinction  founded  on  principle),  though  no  decision  is  found  on 
the  point,  may  be  taken.  The  grantee  has  an  incorporeal  and 
not  a  corporeal  hereditament :  Doe  v.  Wood  (2) ;  an  interest  which 
would  pass  by  grant  without  livery  of  seisin,"  &c.  And  the  author 
proceeds  to  explain  how  ejectment  lies  for  a  mine  which  is  open, 
and  held  under  a  right  of  mining.  Ejectment,  however,  will  lie  for 
(1)  Plowd.  545  a.  (2)  21  B.  £•  469  (2  B.  &  Aid.  724). 


612  1848.    EX.    11  MEE.  &  W.  88—89.  [b.e. 

WiLKiHgoN  tithes,  which  are  an  incorporeal  hereditament.  The  Case  of  Mines  (i) 
pboud.  ^8  ftlso  ^^  authority  to  show  that  the  right  to  minerals  is  one  that 
lies  in  grant.  See  also  Burton's  Law  of  Real  Property,  p.  861.  An 
unopened  mine  may  be  likened  to  the  case  of  a  grant  of  treasure 
trove,  which  may  be  claimed  by  prescription :  Co.  Litt.  114  b,  e ; 
Com.  Dig.  Prescription,  (C).  In  Seaman  v.  Vawdrey  (2),  the  question 
[  ^S9  ]  ^as,  whether  a  purchaser  was  entitled  to  compensation  for  a  *right 
to  salt-mines  under  the  land,  alleged  to  exist  in  certain  persons,  but 
which  had  not  been  exercised  for  a  hundred  years ;  and  it  was  held 
that,  notwithstanding  the  non-user,  he  was  entitled  to  compensa- 
tion, no  adverse  possession  being  alleged. 

(Pabee,  B.  :  It  is  not  the  right  of  gettmg  the  coal  which  is 
claimed  here,  but  the  right  to  the  stratum  of  coal.) 

Why  should  not  a  man  claim  timber  upon  another  man's  land  by 
prescription  ?  Whether  corporeal  or  not,  it  is  equally  a  right  in 
fee-simple:  Stanley  v.  White  (s).  In  Stotighton  v.  Leigh,  the 
judgment  expressly  makes  a  distinction  between  opened  and 
unopened  mines.  In  Lord  Mountjoye^s  case,  the  right  claimed  was 
only  a  right  of  getting  the  coals  in  common  with  the  owner  of  the 
land,  and  not  an  exclusive  right. 

But  even  if  the  Court  should  be  of  opinion  that  an  unopened 
mine  is  not  per  se  the  subject  of  a  claim  by  prescription,  still  these 
pleas  are  good,  because  they  claim  not  the  mines  merely,  but  also 
the  right  of  making  shafts  and  adits,  and  erecting  engines  on  the 
surface  of  the  soil :  and  then,  a  part  of  the  right  being  claimable  by 
prescription,  the  pleas  may  set  up  a  prescription  for  the  whole. 

(Lord  Abinoeb,  G.  B.  :  Suppose  the  right  to  the  mines  were 
granted,  without  the  right  to  enter  upon  the  land.) 

The  grantee  of  the  coals  would  be  entitled  to  an  incidental  right  to 
enter  and  get  them :  Earl  of  Cardigan  v.  Armitage  (4).  If  a 
portion  of  an  entire  right  must  be  claimed  by  prescription,  there  is 
no  authority  that  a  man  may  not  prescribe  for  the  whole  of  that 
entire  right. 

LoBD  Abinoer,  G.  B.  : 
I  think  this  is  clearly  a  prescription  to  land.    A  vein  of  coal  is 

(1)  Plowd.  322.  (4)  26  B.  R.  313  (3  B.  &  C.  197;  3 

(2)  10  R.  B.  207  (16  Vee.  390).  DowL  &  By.  414). 

(3)  12  B.  B.  544  (14  East,  332). 
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land,  unless  distinguished  from  the  land  by  the  deed  of  conveyance. 
I  have  little  doubt  that  if  Mr.  Martin  were  to  search  the  Year 
Books,  he  would  find  cases  to  show  that  such  a  claim  is  contrary 
*to  law.    The  defendants  may  amend  on  payment  of  costs. 

Pabke,  B.  : 

This  is  not  a  claim  of  a  prescriptive  right  to  take  coal  in  the 
plaintiff  *s  close,  but  a  prescription  for  all  the  strata  and  seams  of 
coal  lying  under  it,  that  is,  for  a  part  of  the  soil  itself,  and  not  for 
the  right  to  get  the  coal,  which  would  be  the  subject  of  a  grant. 
Possibly  the  defendants  may  be  able  to  amend,  by  pleading  a  seisin 
in  fee  in  the  strata  of  coal,  or  by  prescribing  for  the  right  to  take 
coals  in  the  plaintiff's  close.  With  respect  to  the  last  argument 
urged  on  behalf  of  the  defendants,  according  to  that  a  man  might 
set  up  a  prescriptive  right  to  a  farm  and  lands,  together  with  a 
right  of  way  over  an  adjoining  close. 

Aldbrson,  B.,  and  Gurney,  B.,  concurred. 

Leave  to  the  defendants  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  plaintiff . 


WiLKIKSON 
V, 

Pboud. 


[•40] 


FOWLER  V. 


JAMES   CHUECHILL 
CHUECHILL. 


AND    ELIZABETH 


(11  Meeson  &  Welsby,  57—61;  S.  C.  12  L.  J.  Ex.  230;  2  Dowl.  N.  S.  562; 

7  Jur.  156.) 

Where  a  testator  by  his  will  directed  that  certain  stock  should  stand  in 
the  names  of  his  executors,  and  the  dividends  should  be  paid  to  G.  C. 
dnring  his  life,  and  on  his  death  to  £.  C,  his  widow,  **  she  to  lay  it  out  for 
the  good  of  his  children,"  and  that  when  the  youngest  child  should  come  of 
age,  the  fund  should  be  sold  out  and  divided  amongst  the  children :  Held, 
in  an  action  in  which  E.  C.  (after  the  death  of  Q.  C.)  was  a  defendant,  that 
an  order  might  be  made  under  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  1 10), 
88.  14  and  15,  for  charging  '*  so  much  of  the  dividends  as  were  payable  to 
E.  C.  for  her  own  use  and  benefit.*' 

The  plaintiff  having  proceeded  to  judgment  in  this  action, 
Parke,  B.,  on  the  6th  December,  1842,  made  the  following  order 
for  charging  certain  dividends  of  stock  payable  to  the  defendant, 
Elizabeth  Churchill,  under  the  stat.  1  &  2  Yict.  c.  110,  ss.  14  and 
15 :  ''I  do  order,  that  unless  cause  be  shown  to  the  contrary  before 
a  Judge  at  Chambers,  within  a  month  from  the  date  hereof,  by 
the  defendant  Elizabeth  Churchill,  her  attorney  or  agent,   the 

B.B, — ^VOL.  Lxin.  33 


1848. 
Jan.  27. 

£jreh.  of 
Pleat. 

[57] 
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FowLEB  dividends  due  and  to  accrue  due  upon  the  sum  of  5,000{.  New  8^ 
Cbubcbill.  per  centum  Bank  Annuities,  now  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  in  the  name  of 
William  Churchill,  together  with  George  Churchill  deceased,  in 
trust  for  her  the  said  defendant  Elizabeth  Churchill,  shall  stand 
charged  with  the  payment  of  the  sum  of  2191.  10«.,  being  the  sum 
remaining  due  on  the  judgment  recovered  in  this  action,  with 
interest  thereon,  pursuant  to  the  statute  in  such  case  made  and 
provided ;  and  I  do  further  order,  that  in  the  mean  time,  and  until 
this  order  be  made  absolute,  or  discharged,  the  said  sum  of  5,00(M. 
New  3}  per  centum  Bank  Annuities  shall  stand  charged  with  the 
payment  to  the  said  plaintiff  of  the  said  sum  of  218Z.  10«.  and 
{  *58  ]  interest,  as  aforesaid ;  and  I  do  ^further  order,  that  a  copy  of  this 
order  be  served  (if  possible)  on  the  defendant  Elizabeth  Churchill." 

Against  this  order  cause  was  shown  at  Chambers  before  Bolfe,  B., 
on  the  12th  of  January;  when  it  appeared  that  the  defendant 
claimed  the  stock  under  the  will  of  James  Churchill,  deceased, 
whereby  he  bequeathed  as  follows : 

'*  I  give  and  bequeath  to  my  brother  George  Churchill,  for  his 
natural  life,  the  interest  or  dividend  from  5,0002.  New  SJ  per  cent. 
Government  stock,  which  now  pays  a  dividend  at  the  Bank  of 
England  of  1751. ;  this  said  dividend,  or  any  other  dividend  that 
Government  may  pay,  shall  be  paid  to  him  half  yearly,  if  con- 
venient, for  and  during  his  natural  life ;  he  shall  never  sell  or  part 
with  this  said  interest  or  dividend  in  any  way  whatsoever  during 
his  lifetime,  until  it  has  become  due  ;  and  if  he  the  said  G.  C.  should 
die  or  become  a  bankrupt,  then  the  said  dividend  shall  be  paid  to 
his  wife,  if  she  shall  be  then  living,  for  her  life,  she  to  lay  it  out 
foi^  the  good  of  his  children ;  but  if  she  should  be  the  longest  liver, 
and  get  married  again,  then  she  shall  have  nothing  more  to  do 
with  the  money;  the  executor  or  executors  shall  then  have  full 
control  over  the  money,  and  shall  lay  it  out  as  they  shall  think 
best,  for  such  of  the  children  as  remain  under  age ;  and  when  the 
youngest  child  becomes  of  the  age  of  twenty-one  years,  then  this 
said  5,0001.  stock  shall  be  sold,  and  the  money  shall  then  be  equally 
divided  between  such  of  the  said  G.  C.'s  children  that  shall  be  then 
living,  equally  share  and  share  alike ;  no  one  pf  the  said  children 
shall  be  allowed,  or  shall  ever  sell  or  part  with  his  or  her  share  or 
interest  in  this  said  money,  until  it  shall  be  divided ;  if,  on  proof 
of  any  one  or  more  of  them  having  done  so,  then  his  or  her  share 
will  from  that  time  become  the  property  of  the  other  children; 
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and  when  the  said  stock  shall  be  sold,  his  or  her  share  shall  be      fowler 
divided  between  those  other  children  that  shall  not  have   sold,    churchill. 
The  said  stock  to  stand  in  the  names  of  my  executors,  and  if  the 
Government  shall  ^reduce  this  said  interest,  then  it  must  stand  in       [  *59  ] 
the  reduced  stock." 

George  Churchill,  the  legatee,  had  died,  leaving  the  defendant 
Elizabeth  Churchill  his  widow,  and  two  children,  one  of  whom  is 
a  minor.  The  following  order  was  made  on  the  hearing  by 
BoLFE,  B. :  "I  do  order,  that  so  much  of  the  dividends  only  as  is 
payable  to  Elizabeth  Churchill  for  her  sole  use  and  benefit,  arising 
from  and  accruing  due  upon  the  sum  of  5,000^  New  3^  per  cent. 
Bank  Annuities,  now  standing  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  in  the  name  of  William  Churchill, 
together  with  George  Churchill  deceased,  in  trust  for  the  defendant 
Elizabeth  Churchill,  shall  stand  charged  with  the  payment  of  the 
sum  of  218Z.  108.,  being  the  sum  remaining  due  on  the  judgment 
recovered  in  this  action,  with  interest  thereon,  pursuant  to  the 
statute." 

On  a  former  day  in  this  Term,  Petersdorff  a^]^\ied  to  the  Court 
for  a  rule  to  show  cause  why  the  latter  order  should  not  be 
rescinded ;  when  the  Court  intimated  that  it  might  be  questionable 
whether  they  had  authority  to  interfere,  inasmuch  as  the  stat.  1  &  2 
Vict.  c.  110,  ss.  14  and  15,  vests  the  power  of  charging  stock,  by 
means  of  such  an  order,  expressly  in  a  Judge,  to  whom  it  gives 
entire  discretion  in  the  matter,  making  no  mention  of  any  appeal 
to  the  Court.  The  learned  counsel  now  stated,  that  he  had  found 
two  cases  cited  in  Wilkinson  on  the  Public  Funds,  p.  344,  in  which 
considerable  doubt  appeared  to  have  been  entertained  on  this 
point;  and  in  Brown  v.  Bamford  (i),  it  was  expressly  held,  that  a 
Judge  at  Chambers  only  has  original  jurisdiction  to  make  the  order. 

(Aldebson,  B.  :  But  that  case  also  laid  it  down,  that  if  the  Judge 
has  made  an  order  absolute,  an  application  may  be  made  to  the 
Court  to  set  it  aside ;  and  it  is  every  day's  practice  to  come  to  the 
Court  in  similar  cases.) 

Petersdorff  then  proceeded  to  contend,  that  under  the  statute        [  go  ] 
the  Judge  had  no  power  to  make  an  order,  unless  it  clearly  appeared 
that  the  judgment  debtor  had  a  specific  interest  in  the  fund  ;  the 
words  being,  '*  any  Government  stock,  &c.  standing  in  his  name 

(1)  9  M.  &  W.  42. 

33—2 
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FowLBB  in  his  own  right,  or  in  the  name  of  a  person  in  trust  for  him ;  " 
Churchill,  whereas  here  the  defendant  was,  under  the  will,  a  mere  trustee  in 
order  to  provide  for  the  interests  of  the  testator's  children.  If  the 
fund  were  chargeable  at  all,  it  must  be  under  the  subsequent 
statute  of  8  &  4  Vict.  c.  82;  but  this  order  could  operate  only 
under  the  1  &  2  Vict.  c.  110. 

(Lord  Abingeb,  C.  B.  :  If  the  fund  be  more  than  sufficient  for 
the  purpose  of  the  trust,  has  not  she  a  beneficial  interest  in  the 
surplus  ?) 

She  is  to  "lay  it  out" — Le.  the  fund — "for  the  good  of  the 
children ;  "  not  merely  to  provide  a  maintenance  for  them  out  of  it. 
At  least,  the  order  should  contain  some  specific  definition  of  the 
extent  to  which  the  fund  is  chargeable.  This  order  is  a  conditional 
charge  upon  the  whole,  and  will  have  the  effect  of  stopping  the 
payment  of  the  dividends.  The  Legislature  never  meant  to  place 
trustees  in  such  a  position. 

Aldebson,  B.  : 

The  effect  of  the  order  is  not  to  prevent  the  Bank  from  paying 
the  dividends  to  the  trustees ;  it  is  for  them,  afterwards,  to  exercise 
a  discretion  as  to  what  part  of  the  fund  they  will  pay  over,  without 
considering  the  interests  of  the  judgment  debtor.  If  they  have 
any  doubt  as  to  the  extent  to  which  the  parties  are  respectively 
entitled  to  the  money,  they  may  apply  to  the  Court  of  Chancery. 
Suppose  the  debtor  had,  by  deed  of  assignment,  said,  "  I  charge 
all  my  dividends  with  this  judgment,  with  notice  to  the  trustees." 
This  order  has  no  further  effect. 

RoLFB,  B. : 

The  effect  of  the  order  is  not  to  restrain  a  transfer  of  the 
dividends;  the  trustees  may  continue  to  receive  them  notwith- 
[  •61  ]  standing.  They  may  indeed  say,  that  *it  is  too  doubtful  for  them 
to  say  how  much  is  to  be  applied  to  the  one  and  how  much  to  the 
other  purpose,  and  therefore  that  they  will  not  act  without  the 
authority  of  the  Court  of  Chancery ;  and  it  appeared  to  me  that 
the  object  was  to  induce  me  to  make  an  order,  which  should 
dispense  with  the  necessity  of  their  going  into  equity. 

LoBD  Abingeb,  C.  B.,  and  Pabkb,  B.,  concurred. 

Rule  refused. 


VOL.  LXiii.j       1843.     EX.     11  MEE.  &  W.  67—68.  517 

BROOKER  V.   SCOTT  (1).  im 

Jan.  27. 
(11  Meeson  &  Welsby,  67—69.)  

Dinners,  confectionery,  or  fruit,  supplied  to  an  infant,  an  undergraduate         p^^ 
in  the  University,  having  lodgings  in  the  town,  are  not,  primd  facie,  r  cy  i 

necessaries :  and  in  an  action  brought  against  him  for  such  articles,  no  L       J 

special  circumstances  being  shown,  the  Court  directed  a  nonsuit  to  be 
entered. 

Assumpsit  for  goods  sold  and  delivered.  The  defendant  pleaded 
a  plea  of  infancy,  to  which  there  was  a  replication  of  necessaries. 
The  cause  was  tried  before  the  Undersheriflf  of  Cambridgeshire, 
when  it  appeared  that  the  action  was  brought  to  recover  a  con- 
fectioner's bill,  for  goods  supplied  to  the  defendant,  an  under- 
graduate of  Trinity  College,  Cambridge,  he  being  then  a  minor,  and 
living  in  lodgings  in  the  town.  The  bill  consisted  of  charges  for 
dinners,  desserts,  pastry,  and  fruit,  extending  from  December  18, 
1840,  to  January  7,  1842,  and  amounting  in  the  whole  to  7/.  0«.  Id. 
Among  the  items  were  the  following : 

1841:  s.   d. 

Feb.  17.  Soda  water  and  acidulated  drops     .  .16 

Mar.  22.  Lozenges 0    4 

April  13.  Oranges,  jelly,  biscuits,  and  pastry  .     2     9 

At  the  trial,  it  was  objected  that  none  of  these  articles  could  be 
considered  necessaries,  and  therefore  that  the  defendant  was 
entitled  to  a  nonsuit.  The  undersheriff  reserved  the  point,  and  the 
plaintiff  had  a  verdict,  damages  71.  Os.  Id. 

Byles  having  obtained  a  rule  nisi  to  enter  a  nousuit  pursuant 
to  the  leave  reserved, 

Humfrey  now  showed  cause  : 

There  was  some  evidence  for  the  jury,  as  to  some  of  the  items  of 
this  bill,  that  they  were  articles  reasonably  necessary  for  a  person 
in  the  condition  and  station  of  life  of  the  defendant ;  and  if  that 
were  so,  the  undersheriff  could  not  have  nonsuited.  Such  is  the 
rule  laid  down  in  Pfters  v.  Fleming  (2). 

(Parke,  B.  :  *A  dinner  out  of  Hall  could  hardly  be  a  necessary.        [  ♦68  ] 
Primd  facie,  all  these  articles,  being  eatables,  are  not,  under  the 

(1)  Cited    in    Byder   v.     Womhwtll      &  57  Vict.  c.  71),  s.  2.— A.  C. 
(1868)  L.  E.  4  Ex.  32,  41,  38  L.  J.  Ex.  (2)  55  R.  E.  495  (6  M.  &  W.  43). 

8 ;  and  see  Sale  of  Goods  Act,  1893  (50 
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Brooker     circumstances,  necessaries,  and  the  tradesman  must  show  them 
Scott.         ^  ^^  SO-) 

In  Peters  v.  Fleming^  Parke,  B.  says :  "  It  is  perfectly  clear,  that 
from  the  earliest  time  down  to  the  present,  the  word  **  necessaries" 
was  not  confined,  in  its  strict  sense,  to  such  articles  as  were 
necessary  to  the  support  of  life,  but  extended  to  articles  fit  to 
m'^intain  the  particular  person  in  the  state,  station,  and  degree  in 
life  in  which  he  is." 

(Alderson,  B.  :  That  is  to  be  understood  with  this  qualification, 
which  is  pointed  out  in  the  same  judgment,  that  the  articles  be 
useful.  If  they  are  useful,  whether  they  be  necessaries  will  depend 
on  the  condition  and  quality  of  the  individual.  But  these  are 
articles  merely  useless  and  luxurious. 

Parke,  B.  :  Here  you  start  with  this,  that  college  supplies 
everything  which  is  necessary  for  a  pensioner  there.) 

Not  so ;  college  does  not  supply,  for  instance,  tea  or  milk  ;  suppose 
instead  of  that  the  party  chooses  to  take  biscuits  and  soda  water  ? 
Are  not  oranges,  for  example,  reasonably  requisite  for  the  station 
of  life  of  the  defendant?  So,  lozenges  may  have  been  taken 
medicinally. 

(Parke,  B.  :  If  there  be  special  circumstances,  you  ought  to 
show  them ;  but  prima  facie  an  undergraduate  need  not  dine  out 
of  Hall.) 

ByleSy  contra,  was  not  called  upon. 

Lord  Abinger,  C.  B.  : 

The  question  is,  whether  on  this  face  of  this  bill  we  see  any 
articles  that  we  think  should  have  been  considered  by  the  jury, 
under  all  the  circumstances  of  the  case,  as  necessaries ;  and  we 
think  there  are  none. 

Parke,  B.  : 

This  is  the  case  of  a  young  man  resident  in  the  town,  and  having 

from  his  college  everything  necessary  for  a  person  in  statu  pupiUari. 

[  *«'»9  ]       The  only  items  which  could  *possibly  be  necessaries  under  any 

circumstances  are  those  to  which  Mr.  Humfrey  has  referred.    If 

there  had  been  any  explanation  of  the  circumstances  under  which 


VOL.  Lxin.]  1843.    EX.     II  MEE.  &  W.  69.  619 

they  were  supplied,  it  might  possibly  have  varied  the  case ;  but  no      Brooker 
explanation  whatever  is  given  of  them.  Scott. 

Alderson,  B.,  and  Gurnby,  B.,  concurred. 

Rule  absolute. 


BTJEME8TER  and  Another  v.   HOGAETH.  i^is. 

Jan,  17. 
(11  Meeson  &  Welsby,  97—102 ;  S.  C.  12  L.  J.  Ex.  178.)  

A  declaration  alleged  that  the  defendant  made  his  bill  of  exchange,  and         pui», 
directed  the  same  to  J.  B.,  and  required  him  to  pay  to  the  defendant's  r  97  1 

order  187^.  15«.,  and  then  indorsed  the  bill  to  the  plaintiffs.  It  appeared 
that  the  bill  had  been  drawn  by  one  F.,  and  indorsed  by  the  defendant  in 
blank,  and  having  been  delivered  by  the  defendant  to  F.,  was  by  him  taken 
to  a  Bank  of  which  the  plaintiffs  were  the  managers,  where  it  was  received 
by  them  in  renewal  of  another  bill  discounted  by  them,  and  drawn  and 
indorsed  by  the  same  parties :  Held,  1st,  that  proof  of  the  defendant's  being 
the  indorser  of  the  bill  did  not  support  the  averment  that  he  made  the  bill; 
2ndly,  assuming  that  an  indorser  might  be  treated  as  a  drawer,  still  the 
present  indorsement,  being  in  blank,  was  equivalent  to  the  drawing  of  a 
new  bill  payable  to  bearer,  and  therefore  the  bill  was  misdescribed  in  the 
declaration ;  Srdly,  that  the  plaintiffs  were  not  entitled  to  recover  on  the 
account  stated. 

Assumpsit  on  a  bill  of  exchange.  The  second  count  of  the  declara- 
tion stated,  that  theretofore,  to  wit,  on  &c.,  the  defendant  made  his 
bill  of  exchange,  and  then  and  there  directed  the  same  to  one 
J.  Bone,  and  thereby  required  the  said  J.  Bone  to  pay  to  the  order 
of  him  the  defendant,  six  weeks  after  the  date  thereof,  187Z.  158., 
and  then  indorsed  the  same  to  the  plaintiffs.  There  was  also  a 
count  upon  an  account  stated. 

The  defendant  pleaded  to  the  second  count,  that  he  did  not  make 
or  indorse  the  said  bill ;  and  to  the  count  upon  the  account  stated, 
non  assumjpsit. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  last  Summer 
Assizes  for  the  county  of  Surrey,  it  appeared  in  evidence,  that  on 
the  19th  of  June,  1841,  the  plaintiffs,  who  were  managers  of  the 
London  and  Westminster  Bank,  discounted  a  bill  drawn  by  one 
Finden  and  indorsed  by  the  defendant,  which  bill  was  dishonoured 
when  it  became  due :  that,  on  the  22nd  of  September,  Finden  drew 
the  bill  the  subject  of  the  present  action,  but  did  not  indorse  it ; 
but  that,  after  it  had  been  indorsed  by  the  defendant  in  blank,  he, 
Finden,  carried  it  to  the  Bank,  where  it  was  received  in  renewal  of 
the  dishonoured  bill.  It  was  contended  for  the  defendant,  that  the 
issue  alleging  that  the  defendant  made  the  bill  was  not  supported 
by  the  evidence,  and  the  learned  Judge,  being  of   that  opinion, 
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BuRMESTER    directed  the  jury  to  find  a  verdict  for  the  defendant,  giving  the 
Hogarth,     plain tiflfs  leave  to  move  to  enter  a  verdict.     Shee,  Serjt.,  having  in 
Michaelmas  Term  obtained  a  rule  accordingly, 

Thesiger  now  showed  cause : 

[  •as  ]  The  second  count  of  the  *declaration  was  not  proved ;    for  the 

defendant  was  merely  the  indorser,  and  not  the  drawer  of  the  bill. 
There  is  a  distinction  between  the  maker  of  a  promissory  note  and 
the  indorser  of  a  bill  of  exchange.  In  the  case  of  a  note,  the  maker 
stands  in  the  situation  of  an  acceptor  of  a  bill,  and  is  primarily 
liable,  but  an  indorser  is  not  liable  except  through  the  indorsement 
by  him.  It  is  true  that  an  indorser  in  some  respects  resembles  a 
new  drawer,  but  it  has  never  yet  been  decided  that  he  is  liable  both 
as  drawer  and  indorser.     [He  referred  to  Penny  v.  Innesii)  and 

[  99  ]        Oioinnell  v.  Herbert  (2).]     If  the  defendant  is  to  be  considered  as  a 
new  drawer,  he  cannot  also  be  considered  as  an  indorser  at  the 
same  time. 
•  (He  was  then  stopped  by  the  Court.) 

Sheey  Serjt.,  Butt,  and  E,  James,  in  support  of  the  rule : 

The  question  is,  what  is  the  meaning  of  an  indorsement  in  the 
English  law  ?  It  is  the  mere  writing  of  the  name  upon  the  bill : 
but  by  so  doing  the  party  does  that  which  amounts  to  both  a 
drawing  and  indorsing. 

(Parke,  B.  :  Can  that  be  so  ?  It  is  one  act  only.  It  cannot  be 
both  a  drawing  and  an  indorsing.) 

An  indorser  does  not  take  upon  himself  any  one  liability  other  than 
what  a  drawer  takes  upon  himself ;  therefore  an  indorser  is  in  effect 
a  drawer.  In  Allenv.  Walker  (3),  Aldbrson,  B.,  says,  **  The  plea  is, 
that  the  defendant  did  not  make  or  draw  the  bill  of  exchange,  as  in 
the  first  count  alleged.  Now,  the  manner  in  that  count  alleged  is 
by  indorsement.  That  is  a  traverse,  and  the  plea  cannot  be  treated 
as  a  nullity."  By  the  law  of  France,  also,  drawing  is  considered 
the  same  as  indorsing.  And  in  Ballingalls  v.  Glo8ter(4t),  Lord 
Ellenborough  says,  ''There  is  no  distinguishing  the  case  of  an 
indorser  from  that  of  a  drawer,  it  having  been  long  ago  decided  that 
every  indorser  is  in  the  nature  of  a  new  drawer,  every  indorsement 

(1)  40  R.  R.  629  (1   Or.  M.  &   R.      6  Nev.  &  Man.  723). 
439).  (3)  2  M.  &  W.  318. 

(2)  44  R.  R.  458  (5  Ad.  &  EI.  436 ;  (4)  3  East,  482. 
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as  a  new  bill,  and  that  the  indorser  stands  as  to  his  indorsee  in  the    Burmester 
law  merchant  the  same  as  the  drawer."     Every  indorsement  is     hogarth. 
therefore  a  new  drawing. 

(Alderson,  B.  :  It  is  not  the  same  bill.  It  is  the  drawing  of  a 
new  bill  that  it  amounts  to.) 

It  does  not  follow,  because  the  indorsing  of  the  bill  makes  it  payable 
to  bearer  instead  of  to  order,  that  it  is  therefore  a  different  instru- 
ment. When  a  man  draws  a  bill  payable  to  a  third  person,  he  does 
that  which,  when  he  draws  a  bill  payable  to  his  own  order,  he  does 
by  indorsement.  A  blank  indorsement  is  a  mere  expanding  of  the 
contract  into  which  the  drawer  and  *indorser  enter,  to  pay  if  the  [  *ioo  ] 
acceptor  does  not. 

(Parke,  B.  :  But  you  cannot  say  that  the  one  act  is  the  act  of 
drawing  and  indorsing  also.  You  cannot  make  it  two  acts.  The 
holder  may  treat  it  as  a  drawing  or  an  indorsing,  but  it  cannot 
be  both.) 

At  all  events,  there  is  evidence  of  an  account  stated  between  the 
indorser  and  indorsee.  The  indorsement  is  an  admission  j^ro  tunto 
that  so  much  is  due,  for  there  is  a  privity  between  the  plaintiffs  and 
the  defendant.     ♦     *     * 

Lord  Abinoer,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
defendant  cannot  be  considered  as  both  drawer  and  indorser ;  and 
supposing  that  he  could,  I  think  the  bill  is  not  correctly  described ; 
for  if  in  point  of  law  this  indorsement  constituted  a  new  drawing, 
it  would  be  a  new  drawing  of  a  bill  payable  to  bearer,  and  therefore 
it  is  misdescribed  when  it  is  stated  to  be  payable  to  the  defendant's 
order. 

Parke,  B.  : 

I  agree  with  my  Lord  that  the  rule  must  be  discharged.  In  the 
first  place,  assuming  that  the  indorser  of  a  bill  may  be  treated  as 
the  drawer,  the  indorsement  in  this  case,  being  in  blank,  was 
equivalent  to  the  drawing  of  a  new  bill  payable  to  bearer ;  but  the 
declaration  describes  the  bill  as  payable  to  the  order  of  the  drawer, 
which  is  different  in  substance.  In  the  one  case,  any  one  who  was 
the  holder  of  the  bill  by  delivery,  would  be  entitled  to  the  money 
specified  in  it;    in  the  other,  that  person  only  who  should  be 
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BuBMBSTEE   indicated  by  a  fresh  act  of  the  drawer,  ordering  the  money  to  be 

Hogarth.     P^^^  to  him.     In  some  of  the  cases  on  the  subject  it  has  happened 

that  the  indorsement,  which  has  been  treated  as  an  act  of  drawing, 

[  *ioi  ]       *has  been  in  blank ;  but  the  objection  that  the  drawer  should  have 

been  stated  to  have  made  the  bill  payable  to  the  bearer,  has  never 

been  brought  forward. 

In  the  second  place,  there  were  two  issues,  one  whether  the 
defendant  drew,  the  other  whether  he  indorsed,  a  bill  payable  to 
the  drawer's  order.  There  are  two  different  acts  alleged  on  the 
record.  I  do  not  think  it  possible  that  the  single  act  of  indorsing 
should  be  proof  of  both.  It  is  true  that  the  holder  may  treat  the 
indorser  as  the  drawer  of  a  new  bill,  or  as  the  indorser  of  the  old 
bill,  but  he  cannot  treat  him  as  both. 

Then  as  to  the  right  of  the  plaintiffs  to  recover  on  the  account 
stated ;  although  the  indorsement  of  the  bill,  in  an  action  by  the 
indorsee  against  the  indorser,  may  be  priind  facie  evidence  of  an 
account  stated,  yet  on  the  facts  in  proof  in  this  case,  that  prima 
fa^ie  evidence  was  rebutted,  and  it  is  shown  that  there  was  no 
account  stated  between  the  parties.  In  a  late  case,  Lewin  v. 
Edwards  (i),  we  held  that,  although  prima  facie  the  action  of  debt 
would  lie  on  a  bill  of  exchange  by  indorsee  against  indorser,  yet 
where  it  appeared  on  the  pleadings  that  the  indorsement  was  in 
blank,  and  the  bill,  being  made  thereby  payable  to  bearer,  was 
handed  over  by  the  indorser,  and  so  no  privity  existed  between  the 
indorsee  and  indorser,  the  action  was  not  maintainable.  I  think, 
therefore,  that  the  count  on  the  account  stated  is  not  supported  by 
the  evidence. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  We  ought  to  construe  the  averments 
in  the  declaration  according  to  their  plain  sense  and  meaning,  and 
then  they  import  a  drawing  as  one  act  and  an  indorsement  as 
another.  Here  one  act  only  is  proved  to  have  been  done,  which  my 
brother  Shee  contends  may  be  treated  as  either  the  one  or  the  other ; 
[  ♦102  ]  but  admitting  that  argument  to  be  well  founded,  *it  cannot  be 
treated  as  both ;  and  therefore  the  plaintiffs  must  fail  on  that  point. 
The  indorsement  is  not  a  drawing  of  the  same  bill,  but  of  a  bill 
payable  to  bearer.     It  seems  to  me,  therefore,  incorrect  to  describe 

(1)  9  M.  &  W.  720.    [The distinction  cedure  Act,  1852.     SeeByles  on  Bills, 

between  debt  and    assumpsit    in  an  11th  ed.  p.  319,  and  of.  10th  ed.  p.  417. 

action  on  a  bill  or  note  was  practically  — A.  C] 
abolished  by  the  Common  Law  Pro- 
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an  indorsement  as  a  new  drawing  of  the  bill ;  and  if  that  be  so,  Burmbsteb 
there  is  a  difference  between  the  drawing  and  indorsing  of  a  bill,  hooabth. 
Bat  then  it  is  said  this  indorsement  was  evidence  of  an  account 
stated.  It  is  true,  as  between  the  immediate  parties  to  it,  a  bill  is 
evidence  of  an  account  stated;  but  here  the  parties  were  not 
immediate :  there  was  an  intermediate  party,  namely  Finden,  who 
carried  the  bill  to  the  Bank  and  got  credit  for  it ;  and  therefore  the 
indorsement  cannot  be  evidence  of  the  account  stated. 

Ride  discharged. 


NICHOLLS  V.  WILSON.  i843. 

(11  Meeeon  &  Welaby,  106—108 ;  S.  C.  12  L.  J.  Ex.  266;  2  Dowl.  N.  S.  1031.)        ^^^^- 

An  attorney  is  not  entitled  to  recover  his  bill  of  costs  for  conducting  an        ^^     ''■^ 
action  which  he  has  not  terminated,  but  which  has  been  discontinued, 
unless  he  shows  satisfactory  reasons  for  not  proceeding  with  it,  and  gives         ^        ^ 
his  client  reasonable  notice  thereof. 

This  was  an  action  of  debt,  to  recover  the  sum  of  10/.  128.  Id., 
the  amount  of  an  attorney's  bill  for  work  and  labour  done  in  a  cause 
of  Wilson  V.  Smith. 

The  defendant  pleaded  nunquam  indebitatus. 

At  the  trial  before  the  Undersherifif  of  Warwickshire,  at 
Birmingham,  on  the  18th  instant,  the  plaintiff  proved  his  retainer, 
the  work  done,  and  the  delivery  of  a  signed  bill  one  month  before 
action  brought.  The  defendant  called  a  witness,  who  proved  that 
the  action  against  Smith  had  been  discontinued  by  the  plaintiff, 
who,  in  answer  to  a  question  put  to  him  by  the  witness  in  the 
defendant's  presence,  as  to  why  he  had  commenced  the  action  and 
afterwards  discontinued  it,  stated,  that  "he  found  there  were 
difficulties  in  the  road  which  induced  him  not  to  go  on."  On  this 
evidence  the  case  went  to  the  jury,  the  undersheriff  observing,  that 
the  attorney  had  no  right  to  stop  suddenly  short  in  an  action, 
without  giving  reasonable  notice  to  his  client  to  furnish  him  with 
money,  and  that  as  the  action  had  not  proceeded  to  a  legal  termina- 
tion, he  thought  the  plaintiff  was  not  entitled  to  recover.  The  jury 
having  found  for  the  defendant, 

Moniagxi  Chambers  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection,  and  of  the  verdict  being  against  the  evidence : 

The  undersheriff  left  the  case  improperly  to  the  jury.  An  attorney 
is  not  bound  to  prosecute  to  a  final  end  every  suit  he  commences. 
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NicHOLLs  If  he  has  sufficient  and  reasonable  cause  for  doing  so,  he  may 
Wilson,  relinquish  it  without  disentitling  himself  to  costs  for  the  period 
during  which  he  conducted  it.  That  was  decided  in  Vansandau  v. 
[  •107  ]  Browne  (i).  In  Wadsworth  v.  Marsluill  (2),  it  was  held  that  *if  an 
attorney  has  reasonable  and  probable  cause  for  commencing  an 
action,  and  desists  from  prosecuting  it  because  he  afterwards  dis- 
covers that  it  cannot  be  proceeded  with  successfully,  he  is  still 
entitled  to  recover  his  costs  from  his  client. 

(Lord  Abingbr,  C,  B.  :  He  ought  to  give  notice  to  his  client  that 
he  cannot  proceed  without  funds.) 

The  plaintiff  was  clearly  entitled  to  relinquish  the  conduct  of  the 
cause  upon  just  grounds  and  reasonable  notice,  and  the  defendant 
should  have  shown  that  reasonable  notice  was  not  given,  if  such 
was  the  fact.  It  was  not  imputed  that  the  plaintiff  had  been  guilty 
of  negligence,  or  had  improperly  determined  the  action. 

(Gurnet,  B.  :  The  negligence  stated  as  the  cause  of  terminating 
the  action,  is  that  the  plaintiff  met  with  difficulties  in  prosecuting 
it ;  but  what  those  difficulties  were  does  not  appear.) 

Lord  Abingbr,  C.  B.  : 

I  do  not  lay  it  down  as  a  rule,  that  an  attorney  cannot  in  any 
case  recover  his  costs  without  having  given  notice  to  his  client 
previously  to  discontinuing  a  suit,  because  it  is  possible  to  conceive 
circumstances  under  which  an  attorney  might  be  justified  in 
abandoning  proceedings  without  any  notice.  In  this  case,  however, 
I  see  no  reason  for  granting  a  rule. 

Parke,  B.  : 

The  rule  is  correctly  laid  down  in  Harris  v.  Osbourn  (3),  where 
Lord  Lyndhurst  said,  ''I  consider  that  when  an  attorney  is 
retained  to  prosecute  or  defend  a  cause,  he  enters  into  a  special 
contract  to  carry  it  on  to  its  termination.  I  do  not  mean  to  say, 
that  under  no  circumstances  can  he  put  an  end  to  this  contract ; 
but  it  cannot  be  put  an  end  to  without  notice."  There  might  be 
instances  where  he  would  be  at  liberty  to  do  so  without  notice, 
because  a  case  might  occur  so  plain  as  not  to  require  notice. 
[   108  ]       Certainly,  in  this  case,  the  action  not  *having  been  brought  to  a 

(1)  35  E.  R.  571  (9  Bing.  402;   2  (2)  37  E.  E.  810  (2  Cr.  &  J.  665). 

Moo.  &  So.  543).  (3)  39  E.  E.  872  (2  Cr.  &  M.  629), 
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termination,  it  was  for  the  plaintiff  to  show  satisfactorily  why  he     Nicholls 
had  not  proceeded  with  it.  Wilson. 


Aldebson,  B.,  and  Gurnet,  B.,  concurred. 


Rule  refused. 


LEWIS  V.   LOED  TANKERYILLE. 

(11  Meeson  &  Welsby,  109—110;  S.  C.  12  L.  J.  Ex.  234  ;  2  Dowl.  N.  S.  754 ; 

7  Jut.  204.) 

An  application  to  set  aside  a  warrant  of  attorney,  on  the  ground  of  its 
not  haying  been  duly  attested  in  compliance  with  the  statute,  can  only  be 
made  by  the  party  himself,  or  by  an  attorney  employed  and  authorized  by 
bim  for  that  purpose. 

BCTT  had  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause 
why  a  warrant  of  attorney  given  and  executed  by  the  defendant 
should  not  be  set  aside,  on  the  ground  that  it  was  not  attested  by 
an  attorney  nominated  by  the  party  executing  it,  as  required  by 
stat.  1  &  2  Vict.  c.  110,  s.  9(i).  It  appeared  from  the  affidavits,  that 
the  defendant  had  been  for  some  years  resident  abroad,  and  that 
the  application  was  made  by  an  attorney  on  his  behalf,  who  stated, 
in  the  affidavit  on  which  the  rule  was  obtained,  ^'  that  for  many 
years  previous  to  the  execution  of  the  warrant  of  attorney  in  question, 
and  at  the  period  at  which  the  same  bears  date,  and  thenceforth 
hitherto,  this  deponent  was,  and  still  is,  the  attorney  for  the 
defendant.'' 

Jervis  showed  cause : 

It  does  not  appear  that  the  person  who  makes  this  application 
has  any  instructions  from  Lord  Tankerville,  or  any  authority  from 
him  to  make  this  application,  and  the  Court  will  not  set  aside  a 
warrant  of  attorney  except  at  the  instance  of  the  defendant  himself, 
or  on  the  application  of  an  attorney  employed  by  him  for  that 
purpose.     *     *     ♦ 

Butt,  contra  : 

The  statute  does  not  contain  any  provision  as  to  the  party 
applying ;  nor  is  there  any  authority  to  support  such  an  objection 
as  the  one  here  made. 

(Aldbbson,  B.  :  There  is  no  affidavit  that  the  application  is  made 
on  behalf  of  and  by  the  desire  of  the  defendant.) 

(1)  Bepealed  by  32  &  33  Vici  c.  83,  s.  20.  See  now  Debtors  Act,  1869 
(32  &  33  Vict.  c.  64),  s.  24.— A.  0. 


1843. 
Jan.  28. 

Ihpch.  of 
Pleas. 
[109] 
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Lewis 
t. 

LOBD 

Tanker- 

YILLE. 


♦The  authority  sufficiently  appears,  for  it  may  very  well  be  inferred 
that  an  attorney  who  has  a  general  authority  to  act  for  another,  has 
power  to  do  so  in  a  particular  instance. 

Lord  Abinger,  C.  B.  : 

There  should  have  been  either  an  affidavit  made  by  Lord 
Tankerville  himself,  or  one  stating  an  authority  from  him  to  make 
the  application,  so  as  to  show  that  it  was  made  by  a  party  acting  as 
attorney  for  him  in  the  particular  transaction.  This  is  too  obvious 
to  require  any  authority,  and  I  think  the  rule  ought  to  be  discharged 
with  costs. 


Parke,  B.  : 

It  ought  to  be  the  application  of  the  party  himself,  or  that  of  some 
one  standing  in  the  same  position,  as  for  instance,  his  assignees  in 
case  of  bankruptcy. 

Alderson,  B. : 

There  is  no  statement  in  the  affidavit  that  the  attorney  is  Lord 
Tankerville*8  attorney  for  this  particular  purpose,  and  I  think  the 
Courts  have  never  interfered  without  the  application  being  made  by 
the  party  himself  or  some  one  claiming  under  him. 

RtUe  discharged,  with  costs. 


1848. 

Jan.  8] 


Exch.  of 
Pleas, 
[110] 


[  •111  ] 


LEWIN  V.  HOLBROOK. 


_'•  (11  Meeson  &  Welsby,  110—112  ;  12  L.  J.  Ex.  269 ;  2  Dowl.  N.  S.  991.) 


A  cause  and  all  matters  in  difference  were  referred  by  an  order  of 
reference  to  the  decision  of  an  arbitrator,  the  arbitrator  to  make  and 
publish  his  award,  ready  to  be  delivered  to  the  parties,  or  either  of  them, 
*'  or  if  they  or  either  of  them  should  be  dead  before  the  making  of  the  aaid 
award,  to  their  respective  personal  representatives  who  should  require  the 
same,"  on  or  before  a  certain  day.  Several  meetings  were  from  time  to 
time  held,  but  one  of  the  parties  died  before  the  reference  was  concluded. 
After  his  death,  the  arbitrator  was  requested  to  proceed  with  the  reference, 
but  he  declined  doing  so,  the  executrix  of  the  deceased  party  having 
refused  to  attend,  and  protested  against  his  proceeding :  Held,  that  the 
Court  had  no  power  to  direct  the  arbitrator  to  proceed,  or  to  compel  the 
executrix  to  attend  before  him. 

This  was  an  action  by  landlord  against  tenant  for  injuries  and 
dilapidations  to  certain  demised  premises.  After  issue  joined,  the 
cause  and  all  matters  in  difference  were  by  ^the  consent  of  the 
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attornies  on  both  sides  referred  to  arbitration,  under  a  Judge's  Lewin 
order  dated  the  18th  March,  1841,  whereby  *'  the  arbitrator  was  to  holbbook. 
make  and  duly  publish  his  award  in  writing  of  and  concerning  the 
matters,  ready  to  be  delivered  to  the  said  parties  or  to  either  of 
them,  or  if  they  or  either  of  them  should  be  dead  before  the  making 
of  the  said  award,  to  the  respective  personal  representatives  who 
should  require  the  same,  on  or  before  the  1st  day  of  Trinity  Term 
next  ensuing  the  day  of  the  date  thereof,  or  on  or  before  any  other  day 
to  which  the  said  arbitrator  should  by  any  writing  under  his  hand 
from  time  to  time  enlarge  the  time  for  making  his  said  award." 
And  the  arbitrator  was  to  be  "  at  liberty,  if  he  should  think  fit,  to 
examine  the  parties  to  the  suit,  who  were  to  produce  before  him  all 
such  books,  deeds,  papers  and  writings  in  their  or  either  of  their 
custody  or  power  relating  to  the  matters  in  difference,  as  he  should 
require."  Meetings  were  from  time  to  time  held  before  the  arbi- 
trator until  the  27th  of  December,  when  the  defendant  died.  During 
the  month  of  January,  1842,  several  applications  were  made  to  the 
arbitrator  to  proceed  with  the  reference,  who  declined  to  do  so  until 
there  was  a  legal  representative  of  the  defendant.  In  August,  the 
defendant's  will  was  proved  in  the  Prerogative  Court  of  Canterbury 
by  Elizabeth  Holbrook,  the  widow  and  sole  executrix  of  the  defen- 
dant. After  several  applications,  the  arbitrator  appointed  a  meeting 
for  the  6th  January,  1848,  notice  whereof  was  given  to  the  defen- 
dant's attorney.  The  plaintiffs  accordingly  attended  by  counsel 
before  the  arbitrator,  but  no  one  appeared  on  the  other  side ;  and 
the  arbitrator  stated  that  the  defendant's  attorney  had  served  him 
with  notice  on  behalf  of  the  executrix,  that  in  consequence  of  the 
defendant's  death  the  cause  had  abated,  and  protesting  against  his 
making  any  award  thereon.  He  then  declined  to  proceed  with  the 
reference,  and  recommended  an  application  to  the  Court.  *The  [  *ii2  ] 
time  for  making  the  award  had  been  from  time  to  time  duly 
enlarged. 

Montagu  Chambers  now  moved  for  a  rule  to  show  cause  why  the 
arbitrator  should  not  proceed  with  the  reference,  and  make 
and  publish  his  award  as  if  the  defendant  were  still  living : 

Although  in  ordinary  cases  the  death  of  one  of  the  parties  operates 
as  a  revocation  of  the  arbitrator's  authority,  it  is  not  so  where,  as 
in  this  case,  the  order  of  reference  expressly  provides  for  the 
event,  by  directing  the  award  to  be  delivered  to  the  personal 
representatives. 
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Lewin 

0, 
HOLBROOK. 


(LoBD  Abingbr,  C.  B.  :  What  power  have  we  to  compel  the 
executrix  in  this  case  to  go  before  the  arbitrator :  how  can  we 
enforce  this  agreement  after  the  death  of  one  of  the  parties  ?  We 
cannot  attach  the  executrix.) 

It  must  be  implied  here  that  the  intention  of  the  parties  was,  that 
the  death  of  either  should  not  revoke  the  arbitrator's  authority ; 
and  if  the  arbitrator  proceeds,  his  award  will  be  good  (i),  though  it 
cannot  be  enforced  by  attachment. 

Pabkb,  B.  : 

If  you  go  on  with  the  reference  and  get  your  award,  then  you 
have  a  remedy  against  the  personal  representative,  because  the 
defendant  has  agreed  that  his  assets  shall  be  bound  thereby  ;  but 
the  Court  has  no  power  to  direct  the  arbitrator  to  proceed. 

Rule  refused. 


1843. 
Jan.  27. 

Hxch,  of 
Pleas. 

[113] 


WILSON  V.  BBETT. 

(11  Meeson  &  Welsby,  113—116;  S.  C.  12  L.  J.  Ex.  264.) 

A  person  who  rides  a  horse  gratuitously,  at  the  owner's  request,  for  the 
purpose  of  showing  him  for  sale,  is  bound,  in  doing  so,  to  use  such  skill  as 
he  actually  possesses ;  and  if  proved  to  be  a  person  conversant  with  and 
skilled  in  horses,  he  is  equally  liable  with  a  borrower  for  injury  done  to  the 
horse  while  ridden  by  him. 

Case.  The  declaration  stated,  that  the  plaintiff,  at  the  request 
of  the  defendant,  caused  to  be  delivered  to  the  defendant  a  certain 
horse  of  the  plaintiff  of  great  value,  to  wit,  &c.,  to  be  by  the 
defendant  shown  to  a  certain  person  to  the  plaintiff  unknown,  and 
to  be  re-delivered  by  the  defendant  to  the  plaintiff  on  request,  and 
that  thereupon  it  then  became  and  was  the  duty  of  the  defendant 
to  take  due  and  proper  care  of  the  said  horse,  and  to  use  and  ride 
the  same  in  a  careful,  moderate,  and  reasonable  manner,  and  in 
places  fit  and  proper  for  that  purpose :  yet  the  defendant,  not 
regarding  his  duty  &c.,  did  not  nor  would  take  due  and  proper 
care  of  the  said  horse,  but  on  the  contrary  used  and  rode  the  same 
in  a  careless,  immoderate,  and  improper  manner,  and  in  unfit  and 
improper  places,  &c.,  whereby  the  said  horse  was  injured,  &c.  Plea, 
not  guilty. 

At  the  trial  before  Bolfe,  B.,  at  the  London  sittings  in  this  Term, 
it  appeared  that  the  plaintiff  had  intrusted  the  horse  in  question  to 

(1)  See  Clarke  v.  Cro/ts,  29  B.  B.  527  (4  Bing.  143  ;  12  Mooi«,  349). 
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the  defendant,  requesting  him  to  ride  it  to  Peckham,  for  the  Wilson 
purpose  of  showing  it  for  sale  to  a  Mr.  Margetson.  The  defendant  Bmr, 
accordingly  rode  the  horse  to  Peckham,  and  for  the  purpose  of 
showing  it,  took  it  into  the  East  Surrey  Bace  Ground,  where 
Mr.  Margetson  was  engaged  with  others  playing  the  game  of 
cricket :  and  there,  in  consequence  of  the  slippery  nature  of  the 
ground,  the  horse  slipped  and  fell  several  times,  and  in  falling 
broke  one  of  his  knees.  It  was  proved  that  the  defendant  was  a 
person  conversant  with  and  skilled  in  horses.  The  learned  Judge, 
in  summing  up,  left  it  to  the  jury  to  say  whether  the  nature  of  the 
ground  was  such  as  to  render  it  a  matter  of  culpable  negligence  in 
the  defendant  to  ride  the  horse  there ;  and  told  them,  that  under 
the  circumstances,  the  defendant,  being  shown  to  be  a  ^person  [  *1H  ] 
skilled  in  the  management  of  horses,  was  bound  to  take  as  much 
care  of  the  horse  as  if  he  had  borrowed  it;  and  that,  if  they  thought 
the  defendant  had  been  negligent  in  going  upon  the  ground  where 
the  injury  was  done,  or  bad  ridden  the  horse  carelessly  there,  they 
ought  to  find  for  the  plaintiff.  The  jury  found  for  the  plaintiff, 
damages  51.  10«. 

Bylesy  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

There  was  no  evidence  here  that  the  horse  was  ridden  in  an 
unreasonable  or  improper  manner,  except  as  to  the  place  where  he 
was  ridden.  The  defendant  was  admitted  to  be  a  mere  gratuitous 
bailee  ;  and  there  being  no  evidence  of  gross  or  culpable  negligence, 
the  learned  Judge  misdirected  the  jury,  in  stating  to  them  that 
there  was  no  difference  between  his  responsibility  and  that  of  a 
borrower.  There  are  three  classes  of  bailments ;  the  first,  where 
the  bailment  is  altogether  for  the  benefit  of  the  bailor,  as  where 
goods  are  delivered  for  deposit  or  carriage ;  the  second,  where  it  is 
altogether  for  the  benefit  of  the  bailee,  as  in  the  case  of  a  borrower; 
and  the  third,  where  it  is  partly  for  the  benefit  of  each,  as  in  the 
case  of  a  hiring  or  pledging.  This  defendant  was  not  within  the 
rule  of  law  applicable  to  the  second  of  these  classes.  The  law 
presumes  that  a  person  who  hires  or  borrows  a  chattel  is  possessed 
of  competent  skill  in  the  management  of  it,  and  holds  him  liable 
accordingly.  The  learned  Judge  should  therefore  have  explained 
to  the  jury,  that  that  which  would  amount  to  proof  of  negligence 
in  a  bortower,  would  not  be  sufiBcient  to  charge  the  defendant,  and 
that  he  could  be  liable  only  for  gross  or  culpable  negligence. 

B.&. — VOL.  LXUI.  34 
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Wilson       Lord  Abingbr,  C.  B.  : 

•r. 

Bbett.  We  must  take  the  summing  up  altogether;  and  all  that  it  amounts 

to  is,  that  the  defendant  was  bound  to  use  such  skill  in  the  manage- 
ment of  the  horse  as  he  really  possessed.    Whether  he  did  so  or  not 

r  ♦115  ]  *was,  as  it  appears  to  me,  the  proper  question  for  the  jury.  I  think, 
therefore,  that  the  direction  was  perfectly  right,  and  that  no  rule 
ought  to  be  granted. 

Parke,  B.  : 

I  think  the  case  was  left  quite  correctly  to  the  jury.  The  defen- 
dant was  shown  to  be  a  person  conversant  with  horses,  and  was 
therefore  bound  to  use  such  care  and  skill  as  a  person  conversant 
with  horses  might  reasonably  be  expected  to  use :  if  he  did  not,  he 
was  guilty  of  negligence.  The  whole  effect  of  what  was  said  by  the 
learned  Judge  as  to  the  distinction  between  this  case  and  that  of  a 
borrower,  was  this ;  that  this  particular  defendant,  being  in  fact  a 
person  of  competent  skill,  was  in  effect  in  the  same  situation  as 
that  of  a  borrower,  who  in  point  of  law  represents  to  the  lender 
that  he  is  a  person  of  competent  skill.  In  the  case  of  a  gratuitous 
bailee,  where  his  profession  or  situation  is  such  as  to  imply  the 
possession  of  competent  skill,  he  is  equally  liable  for  the  neglect  to 
use  it. 

Alderson,  B.  : 

The  learned  Judge  thought,  and  correctly,  that,  this  defendant 
baing  shown  to  be  a  person  of  competent  skill,  there  was  no  differ- 
ence between  his  case  and  that  of  a  borrower;  because  the  only 
difference  is,  that  there  the  party  bargains  for  the  use  of  competent 
skill,  which  here  becomes  immaterial,  since  it  appears  that  the 
defendant  has  it. 

EoLFB,  B.  : 

The  distinction  I  intended  to  make  was,  that  a  gratuitous  bailee 
is  only  bound  to  exercise  such  skill  as  he  possesses,  whereas  a  hirer 
or  borrower  may  reasonably  be  taken  to  represent  to  the  party  who 
lets,  or  from  whom  he  borrows,  that  he  is  a  person  of  competent 
skill.  If  a  person  more  skilled  knows  that  to  be  dangerous  which 
another  not  so  skilled  as  he  does  not,  surely  that  makes  a  difference 
in  the  liability.  I  said  I  could  see  no  difference  between  negligence 
[  •lie  ]      and  gross  negligence — that  it  *was  the  same  thing,  with  the  addition 
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of  a  vituperative  epithet  (i),  and  I  intended  to  leave  it  to  the  jury       Wilson 

to  say  whether  the  defendant,  being,  as  appeared  by  the  evidence,       brett. 

a  person  accustomed  to  the  management  of  horses,  was  guilty  of 

culpable  negligence. 

^  Rule  refiuted, 

MACKINTOSH  and  DWYER  v.  MARSHALL.  i843. 

Jan,  28. 
(11  Meeson  &  Welsby,  116—128  ;  S.  C.  12  L.  J.  Ex.  337.)  

The  Shipping  List  at  Lloyd^s,  stating  the  time  of  a  vessers  sailing,  is  p?m* 

prima  facie  evidence  against  an  underwriter  as  to  what  it  contains,  as  the  * 

underwriter  must  be  presumed  to  have  a  knowledge  of  its  contents,  from  ^  ^ 
having  access  to  it  in  the  course  of  his  business :  but  where  the  insurer,  in 
a  letter  written  for  the  purpose  of  effecting  the  insurance,  made  a  false 
statement  and  concealment  as  to  the  time  of  the  vessel's  sailing,  and  the 
underwriter,  relying  upon  that  representation,  did  not  in  fact  look  at  the 
list,  but  acted  upon  the  representation  in  making  the  insurance :  Held, 
that  the  underwriter  was  not  bound  by  the  contents  of  the  list,  so  as  to 
render  the  misrepresentation  and  concealment  by  which  he  was  misled 
immaterial,  and  that  it  was  the  duty  of  the  Judge  to  have  pointed  out  to 
the  jury  that  misrepresentation  and  concealment. 

Assumpsit  on  a  policy  of  insurance  at  and  from  Newfoundland  to 
Liverpool,  effected  by  George  Mackay,  as  agent  for  the  plaintiffs, 
on  a  ship  called  the  Elizabeth,  including  risk  of  craft,  boats,  and 
lighters  of  every  description,  valued  at  550Z.,  in  oil.  The  defendant 
pleaded,  1st,  non  assumpsit ;  2ndly,  that  Mackay  was  not  the  agent 
of  the  plaintiffs ;  Srdly,  that  the  plaintiffs  were  not  interested  in 
the  oil ;  4thly,  that  the  ship  was  not  lost  by  the  perils  of  the  sea ; 
5thly,  that  he  subscribed  the  said  policy  and  made  the  said  promise 
as  in  the  declaration  mentioned,  after  the  said  ship  or  vessel  had 
sailed  on  the  said  voyage  in  the  said  policy  mentioned,  and  that 
the  said  subscription  and  promise  were  obtained  from  him,  the 
defendant,  by  the  fraud,  falsehood,  and  misrepresentation  of  the 
plaintiffs,  to  wit,  as  to  and  concerning  the  time  of  sailing  of  the 
said  ship  or  vessel,  and  the  time  of  sending  and  dispatching  of 
the  order  to  insure  the  said  oil  in  the  said  policy  mentioned,  and  by 
the  fraudulent  concealment  from  the  defendant  by  the  plaintiffs 
of  certain  facts  and  information  which  before  and  at  the  time  of 
procuring  the  said  policy  and  subscription  were  known  to  the 
plaintiffs,  and  were  then  material  to  be  known  by  and  ought  then 
to  have  '*^been  communicated  to  the  defendant,  to  wit,  amongst  [  *ii7  ] 
other  things,  as  to  and  concerning  the  time  of  sailing  of  the  said 

(1)  See  Orill  v.  General  Iron  Screw  476,  37  L.  J.  C.  P.  205),  and  Oiblin  v. 
Collier  Co,  (1866)  L.  R.  1  C.  P.  600, 612,  McMulhn  (1869)  L.  R.  2  P.  0.  317, 336, 
35  L.  J.  C.  P.  321  (affd.  L.  K.  3  C.  P.      38  L.  J.  P.  C.  25.— A.  C. 

84r— 2 
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Mackintosh  vessel,  and  as  to  and  concerning  the  said  voyage  in  the  said  policy 
MAB8HALL.    mentioned. 

The  replication  took  issue  on  the  first  four  pleas,  and  to  the  last 
replied,  that  the  subscription  and  promise  were  not  obtained  from 
the  defendant  by  the  fraud,  falsehood,  misrepresentation  or  fraudulent 
concealment  of  the  plaintiffs. 

At  the  trial  before  Maule,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  plaintiffs  were  merchants,  Mackintosh  living  at 
Liverpool  and  Dwyer  at  St.  John's,  Newfoundland,  and  the  defen- 
dant was  an  underwriter  at  Lloyd's,  living  in  London.  It  appeared 
that,  on  the  27th  of  January,  1842,  Mackay,  a  broker,  went  to 
Lloyd's,  where  he  saw  the  defendant,  and  showed  him  the  following 
letter,  which  he  had  received  from  the  plaintiff  Mackintosh. 

**  Liverpool,  26th  January,  1842. 
*'  We  have  advices  from  St.  John's,  Newfoundland,  of  the  27th 
ultimo,  of  train  oil  being  shipped  on  board  the  Elizabeth,  Spence 
master,  for  this  port,  to  the  amount  of  550Z. — a  new  vessel,  and  to 
sail  the  end  of  the  month.  Will  you  have  the  goodness  to  effect 
insurance  for  the  above  sum,  which  we  trust  will  be  done  at  the 
lowest  rate  of  the  day?" 

The  defendant  named  the  premium  80«.  per  cent.,  which  was 
the  rate  for  an  ordinary  risk,  and  the  slip  was  signed,  but  the 
policy  was  not  signed  until  the  following  day,  the  28th  of  January. 
The  broker  and  the  defendant  went  into  the  room  where  the 
shipping  lists  were  kept,  and  the  broker  referred  to  a  St.  John's  list, 
which  was  lying  on  the  table.  He  said  he  would  not  undertake 
to  say  that  the  defendant  ever  looked  at  the  list,  but  in  that  list 
there  was  a  statement  in  writing,  that  it  had  arrived  by  the  ship 
Amelia.  The  broker  said,  "  I  told  the  defendant  the  original  was 
on  board  the  Elizabeth y  and  the  slip  was  then  signed."  The  broker 
[  *118  ]  then  stated  that  on  the  following  day  he  met  the  ^defendant,  who 
said  he  had  heard  that  the  Elizabeth  had  sailed  on  the  27th  of 
December,  and  if  there  were  any  loss  he  should  require  to  ascertaia 
the  correspondence  of  the  plaintiff,  in  order  to  ascertain  whether 
the  plaintiff  had  not  correct  information  of  the  day  the  vessel 
sailed.  A  witness  of  the  name  of  Oughterson,  a  merchant,  also 
stated  that  he  himself  had  goods  on  board  the  Elizabeth,  and  that 
on  the  24th  of  January  he  had  received  a  letter  from  a  correspon- 
dent at  Greenock  about  the  Elizabeth,  and  that  on  the  26th,  which 
was  the  day  that  Mackintosh  sent  instructions  to  msurei  he  met 
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Mackintosh  on  'Change,  and  told  him  he  had  heard  from  Greenock,  Mackintosh 

and  that  he  merely  said  to  him,  without  showing  the  letter,  "I    Marshall. 

have  advices  of  the  27th  of  December,  and  they  were  not  aware 

the  Elizabeth  had  sailed.*'     The  list  which  had  been  referred  to  by 

the  broker  at  Lloyd's  was  offered  in  evidence,  but  was  objected  to 

by  the  defendant's  counsel,  on  the  ground  that  the  defendant, 

although  the  broker  pointed  to  it  on  the  table,  was  never  shown 

to  have  looked  at  it.     The  learned  Judge,  however,  admitted  the 

list,  and  it  was  read,  and  on  the  front  of  it  was  written  '*  Original 

per  Elizabeth."     On  the  back  of  it  there  was  a  statement  that  the 

Elizabeth  sailed  on  the  27th  of  December  from  St.  John's.     The 

defendant  put  in  evidence  two  letters  written  by  the  plaintiff's 

partner  at  St.  John's,  containing  directions  to  him  to  insure.     The 

first  letter  was  dated  St.  John's,  24th  December,  1841,  and  was  in 

the  following  terms : 

'*  We  have  shipped  on  board  the  Elizabeth,  Spence  master,  to 
your  address,  8,479  gallons  of  cod  oil  and  2,428  gallons  of  cod 
blubber,  and  27  cwt.  Junk,  amounting  to  5502.  sterling.  She  is 
to  sail  about  the  25th  instant.  She  is  a  new  vessel.  You  could 
endeavour  to  save  the  insurance — ^give  three  or  four  days.  It  will 
all  depend  on  the  weather  you  have  at  home." 

This  letter  was  proved  to  have  been  received  by  Mackintosh  *on  [  *iid  ] 
the  15th  of  January.  The  second  letter  was  in  nearly  the  same 
terms,  and  was  also  dated  on  the  24th  December,  but  it  did  not 
leave  till  the  80th,  and  came  by  the  Amelia.  This  letter  said : 
**  You  can  allow  her  from  sixteen  to  twenty  days.  You  can  run 
a  reasonable  risk  to  save  the  insurance,  but  all  will  depend  on  the 
state  of  the  weather  on  the  other  side."  The  Amelia  met  with 
bad  weather,  and  put  into  Cork,  and  this  letter  bore  the  Cork  post- 
mark of  the  19th  of  January,  and  the  Dublin  post-mark  of  the 
20th  of  January,  and  in  the  ordinary  course  would  arrive  in 
Liverpool  on  the  21st  of  January.  Upon  that  letter  Mr.  Mackintosh 
had  indorsed  that  he  received  it  on  the  24th.  The  defendant's 
counsel  contended  that  the  insurer  ought  to  have  communicated 
these  letters  to  the  underwriter,  to  give  him  the  opportunity  of 
forming  his  judgment  upon  them;  and  that  he  ought  at  all  events 
to  have  informed  the  underwriter  that  he  was  endeavouring  to  save 
the  insurance.  The  learned  Judge  left  the  case  to  the  jury,  saying, 
that  the  plaintiffs  contended  that  the  statement  of  Oughterson, 
that  the  vessel  had  not  sailed  on  the  27th,  superseded  the  letters 
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Mackintosh  which  he  had  received,  and  the  intimation  as  to  the  time  of  sailing 
Marshall,  on  the  25th  was  merged  in  the  subsequent  more  accurate  informa- 
tion of  the  27th ;  and  he  added,  the  words  "  about  the  end  of  the 
month  "  would  comprehend  the  last  five  or  six  days  of  the  month. 
The  learned  Judge  then  said,  ''  Another  ground  has  been  a  good 
deal  relied  on  by  the  defendant,  namely,  the  direction  not  to  insure 
until  a  reasonable  risk  had  been  run.  In  my  opinion  that  is  not 
a  circumstance  which  the  insurer  is  bound  to  communicate."  And 
he  left  it  to  the  jury  to  say  whether  on  the  whole  there  was  any 
misrepresentation  or  concealment;  and  the  jury  found  their  verdict 
for  the  plaintiffs. 

Knoivles,  in  Michaelmas  Term  (November  4),  moved  for  a  new 
[  *120  ]  trial,  on  the  ground  that  the  Shipping  List  ^at  Lloyd's  was 
improperly  received  in  evidence,  and  also  on  the  ground  of  mis- 
direction, and  the  verdict  being  against  the  evidence.  First,  the 
list  pointed  to  at  Lloyd's  was  not  receivable  in  evidence.  The 
broker  did  not  say  the  list  contained  any  information  as  to  the 
time  of  the  Elizabeth's  sailing,  and  his  saying  that  the  original  was 
on  board  the  Elizabeth  was  of  itself  likely  to  lead  to  the  supposition 
that  that  list  would  not  contain  the  time  of  the  Elizal)eth's  sailing. 
It  was  not  proved  that  the  defendant  looked  at  it. 

(Lord  Abinger,  G.  B.  :  It  was  a  document  at  a  place  to  which 
the  defendant  had  constant  access ;  it  is  considered  accessible  to 
underwriters,  and  you  are  not  bound  to  inform  an  underwriter 
what  it  contains.) 

It  could  not,  it  is  submitted,  be  put  in  for  the  purpose  of  fixing 
the  underwriter  with  exact  notice  of  the  date  of  sailing,  on  the 
ground  that  he  might  have  obtained  that  knowledge  if  he  had 
searched  the  list.  If  in  any  case  you  are  seeking  to  effect  a  party 
by  showing  a  notice  or  advertisement  in  a  paper,  it  is  not  sufficient 
to  show  that  that  paper  is  in  a  coffee-house  to  which  the  parly 
occasionally  goes,  and  where  he  may  see  it  if  he  chooses;  you  must 
bring  the  paper  under  the  direct  knowledge  of  the  party  to  be 
charged. 

(Lord  Abinger,  C.  B.  :  You  always  assume  that  underwriters 
have  all  the  knowledge  to  which  they  have  the  means  of  access 
in  the  course  of  their  business  and  trade.  It  must  be  part  of  their 
occupation  to  look  at  Lloyd's  list.     The  defendant  is  told  that  the 
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original  of  this  list  is  in  the  Elizabeth;   therefore  he  must  have  Mackintosh 
known  it  would  probably  come  by  a  vessel  which  sailed  after  the    Marshall. 
Elizabeth.) 

The  broker  does  not  call  the  defendant's  attention  to  the  list  as 
containing  the  time  of  sailing,  but  merely  points  out  the  St.  John's 
list,  and  says  the  original  is  on  board  the  Elizabeth.  That  list 
ought  not  to  have  been  received  to  show  the  actual  date  of  the 
sailing  of  the  Elizabeth. 

Then,  secondly,  there  was  a  misdirection  on  the  part  of  the 
learned  Judge,  and  the  verdict  was  against  evidence.  *No  doubt  [  •121  ] 
the  jury  are  the  judges  whether  there  has  been  any  misrepresenta- 
tion or  concealment  of  a  material  fact,  but  the  Court  in  all  cases 
takes  upon  itself  to  decide  what  is  a  material  circumstance  to  be 
disclosed,  and  therefore  it  is  for  the  Judge  to  tell  them  whether  the 
particular  circumstance  is  material  to  be  made  known  or  not.  In 
Richards  v.  Murdoch  {i),  the  Court  took  upon  itself  to  decide  a 
point  of  that  sort ;  but  the  learned  Judge  at  the  trial  appears  to 
have  overruled  that  case,  and  told  the  jury  that  the  fact  of  the 
direction  to  run  reasonable  risk,  and  not  to  insure  till  after  a 
certain  time,  was  not  a  fact  material  to  be  known,  which  is  con- 
trary to  the  decision  in  Richards  v.  Murdoch.  Here  the  parties 
calculated  the  ordinary  voyage  to  be  from  sixteen  to  twenty  days,  and 
Dwyer  tells  his  partner  to  wait  three  or  four  days  over  the  ordinary 
voyage.  The  underwriter  ought  to  have  every  circumstance  before 
him  on  which  the  insurer  forms  his  judgment.  The  learned  Judge 
ought,  therefore,  to  have  told  the  jury  that  these  letters  were 
material,  and  ought  to  have  been  communicated.  And  the  letter 
of  the  26th  of  January  was  a  clear  misrepresentation. 

Loan  Abinger,  C.  B.  : 

I  do  not  think  there  ought  to  be  any  rule  on  the  admission  of 
improper  evidence ;  I  am  clearly  of  opinion  that  it  was  admissible  : 
but  on  the  ground  of  misdirection  and  the  verdict  being  against  the 
evidence,  you  may  take  your  rule. 

Worthy  and  Croinpton  now  showed  cause : 

There  were  two  questions  in  this  cause  :  the  first,  whether  there 
had  been  any  fraudulent  misrepresentation,  and  the  second,  whether 
^hQre  was  w.  omission  to  communicate  a  material  faQt.     The  first. 

(.1)  34  R.  E.  5U  (10  B.  ^  Q.  527).. 
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Mackintosh  letter  uses  these  expressions :  **  She  is  to  sail  about  the  25th 
Mabbhall.    instant — She  is  a  new  vessel — ^You  can  endeavour  to  save  the 

[  •122  ]  insurance — Give  *three  or  four  days.  It  will  all  depend  on  the 
weather  you  have  at  home."  That  part  of  the  letter  as  to  giving 
three  or  four  days  was  under  the  circumstances  of  little  conse- 
quence, for  it  was  a  mere  direction  to  his  partner  that  if  the 
weather  was  such  as  it  turned  out  to  be,  namely  strong  prevailing 
winds  from  the  east,  he  could  probably  afford  to  give  three  or 
four  days.  Then  the  second  letter  does  not  state  any  time  for 
sailing.  Having  received  these  two  letters,  Mr.  Mackintosh  is 
told  by  Mr.  Oughterson  on  'Change,  "  We  do  not  hear  that  the 
Elizabeth  had  sailed  down  to  the  27th."  That  is  not  that  he  had 
heard  a  mere  rumour,  but  that  he  had  had  the  fact  communicated 
to  him  by  his  correspondent.  After  that  communication,  Mr. 
Mackintosh  writes  the  letter  of  the  26th  of  January.  Upon  that 
the  first  question  is,  whether  there  was  a  fraudulent  representation. 
The  jury  have  found  that  there  was  none.  It  is  clear  that  Mr. 
Mackintosh  communicated  that  which  was  the  impression  on  his 
own  mind.  He  believed  that  the  vessel  had  not  sailed  on  the 
27th,  and  was  not  to  sail  till  the  end  of  the  month.  As  to  the 
fraudulent  misrepresentation,  therefore,  the  facts  are  all  consistent 
with  bona  fides^  and  the  jury  have  found  in  favour  of  the  plaintiffs. 
Then  as  to  the  question  of  concealment,  which  was  the  principal 
question.  The  means  were  placed  by  the  agent  of  Mackintosh  in 
the  hands  of  the  underwriter,  of  becoming  perfectly  acquainted 
with  the  time  of  the  vessel's  sailing.  His  attention  was  pointed 
to  the  list  lying  on  the  table  ;  and  on  that  list  was  written  "  Dupli- 
cate per  Amelia — Original  per  Elizabeth ;  "  and  it  showed  that  the 
Amelia  had  sailed  on  the  80th.  That  was  specific  information  to 
him  that  the  other  vessel  had  sailed  before  that  day,  and  he  must 
be  taken  to  have  known  it,  as  that  list  must  be  presumed  to  be 
present  to  the  mind  of  every  insurer  at  Lloyd's  in  making  a  con- 
tract of  this  description.  And  in  that  list  was  stated  the  actual 
day  on  which  the  vessel  sailed,  "  The  schooner  Elizabeth  sailed  on 

[  *123  ]  the  27th."  *The  defendant  must  therefore  be  taken  to  be  cognizant 
of  that  fact. 

(Lord  Abinger,  C.  B.  :  It  is  very  plain,  that  if  he  had  seen  the 
statement  of  the  day  of  the  Elizabeth  sailing,  it  would  have  altered 
his  ideas  of  the  risk.  If  no  evidence  is  given  of  anything  tending 
to  mislead  the  underwriter^  and  the  fact  is  stated  in  the  list, 
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although  he  be  not  shown  to  have  actually  had  any  knowledge  of  Mackimtosh 
it,  yet  he  is  presamed  to  be  acquainted  with  the  fact ;  but  where  a  marshalu 
representation  is  made  to  him  which  is  not  consistent  with  the 
truth,  it  is  no  answer  to  that  to  say,  that  he  might  have  found  out 
the  truth  if  he  had  searched  Lloyd's  list,  because  he  trusts  to  the 
representation.  It  is  plain  he  trusted  to  the  representation  in  the 
present  case,  from  his  taking  only  30a.  per  cent.,  because  other 
persons  who  had  seen  the  list  took  three  guineas.  The  only  advice 
he  had  was  that  the  vessel  would  sail  on  the  25th.) 

Yes,  the  only  actual  advice ;  but  the  question  is  whether,  the  actual 
fact  being  that  she  did  not  sail  until  the  27th,  and  the  insurer 
having  that  fact  present  to  his  mind,  as  it  must  be  taken  to  be, 
there  was  anything  concealed  from  him. 

(LoBD  Abingee,  C.  B.  :  Why  are  you  to  suppose  it  to  be  present 
to  the  defendant's  mind  that  she  sailed  on  the  27th  ?) 

Because  the  list  is  acknowledged  evidence  of  it. 

(Lord  Abinoer,  C.  B.  :  Where  there  is  a  total  silence  of  the 
party  insuring  about  the  ship's  sailing,  if  there  comes  to  be  a 
question  as  to  the  time  of  sailing,  the  list  is  evidence ;  but  here 
there  is  a  positive  representation,  which  prevents  him  from  looking 
over  that  evidence. 

Parke,  B.  :  The  fact  is,  the  plaintiff  gave  him  untrue  information 
— but  he  also  gave  him  the  chance  of  detecting  some  part  of  it  by 
looking  at  Lloyd's  list.) 

Not  the  chance  but  the  actual  means,  and  it  was  the  duty  of  the 
underwriter  to  inform  himself  of  what  the  list  contained. 

(Lord  Abinoer,  G.  B.  :  The  objection  here  is,  first,  that  Mr. 
Mackintosh  does  not  tell  what  he  knew,  and  secondly,  that  he  tells 
the  contrary  of  what  he  knew. 

GuRNBY,  B. :  *He  states  expressly  that  which  is  not  true.     He       [  •124  ] 
stated  '*  we  have  advice  "  so  and  so,  when  he  had  it  not.) 

The  learned  Judge  left  it  to  the  jury  to  say  what  he  meant  by  that. 

(Lord  Abinoer,  G.  B. :  No ;  what  the  other  party  understood 
by  it.    The  learned  Judge  ought  to  have  told  the  jury  that  he 
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Mackintosh  concealed  what  he  knew,  and  represented  what  be  did  not  know. 
Marshall.    ^^  ^^^  ^o  notice  that  the  vessel  was  to  sail  at  the  end  of  the 

month  ;  it  was  only  that  certain  persons  at  Greenock  had  not  heard 

she  had  sailed  on  the  27th.) 

The  question  is,  whether  these  means  of  knowledge  in  the  hands 
of  the  underwriter,  whether  there  was  anything  that  was  clearly 
concealed  by  the  insurer.  If  he  had  relied  on  the  letter  from 
Newfoundland  alone,  it  certainly  would  not  have  been  the  best 
information  ;  he  then  would  have  concealed  the  best  information ; 
but  he  did  communicate  that  which  was  the  last  intelligence  he 
had  ;  and  his  agent  pointed  to  the  list,  which  contained  the  means 
of  information  to  the  underwriter's  mind.  There  has  been  no 
misdirection  shown,  and  the  case  was  left  distinctly  to  the  jury 
whether  there  was  any  material  suppression  which  could  have 
altered  the  risk,  and  they  have  negatived  it. 

Lord  Abinobr,  G.  B.  : 

I  am  clearly  of  opinion  that  there  ought  to  be  a  new  trial  in  this 
case.  Whether  the  learned  Judge  made  any  mistake  or  not,  is  one 
question  to  be  considered.  I  incline  to  think  he  did ;  and  I  will 
begin  with  that  topic  on  which  I  should  say  the  learned  Judge  has 
not  adequately  directed  the  jury.  This  case  was  moved  for  mis- 
direction, in  receiving  the  list  at  Lloyd's  in  evidence.  I  said  it 
was  in  all  cases  evidence  to  go  to  the  jury,  because  the  underwriter 
is  supposed  to  have  made  himself  master  of  the  contents  of  the  list, 
and  therefore  we  refused  to  grant  a  rule  on  that  ground.  But  the 
learned  Judge  does  not  seem  to  have  adverted  to  this,  that  though 
[  •125  ]  the  list  is  evidence,  yet  if  a  party  subscribe  a  policy,  relying  *on 
the  representation  of  the  person  who  comes  to  effect  it,  which 
representation  is  not  consistent  with  the  list,  then  the  list  at  Lloyd's 
is  no  answer  to  it,  because  though  the  underwriter  may  have  access 
to  such  list,  and  may  be  presumed  to  have  access  to  it,  where  there 
is  nothing  to  mislead  him,  yet  there  may  be  something  upon  which 
he  relied  that  misled  him  ;  and  where  it  is  manifest  that  if  he  had 
adverted  to  the  list  he  never  would  have  taken  the  premium  in 
question,  it  appears  to  me  that  in  such  a  case  the  presumption  that 
he  had  looked  at  the  list  is  entirely  rebutted;  and  it  must  be 
considered  in  this  case,  that  though  he  might  have  looked  at  the 
list,  he  did  not,  but  relied  on  the  representation  made  to  him. 
That  representation  was,  that  the  party  had  received  advice  from 
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Newfoundland  of  the  27th,  that  the  Elizabeth  had  oil  on  board,  Mackintosh 

and  would  sail  towards  the  end  of  the  month.     Now  what  was  the    Marshall, 

advice  he  had  in  fact  received  ?    He  had  received  the  letter  of  the 

24th  December,  stating  that  she  was  then  loading  with  a  cargo  of 

oil,  and  that  she  would  sail  about  the  25th.     That  advice  had  not 

been  corrected  or  altered  by  any  letters  he  had  received  from  his 

own  correspondent  at  Newfoundland.      He  receives,  however,  a 

communication  from  a  gentleman  or  friend  of  his  whom  he  meets 

on  the  Exchange  at  Liverpool,  that  that  gentleman  had  received  a 

letter  from  Greenock,  which  letter  states  "We  have  not  heard 

from  our  correspondent  at  Newfoundland  that  the  Elizabeth  had 

sailed  down  to  the  27th."     That  must  be  a  letter  written  on  the 

26th  in  the  evening,  which  of  course  would  exclude  the  27th.     In 

the  first  place,  that  letter  contained  no  affirmative  recognition  that 

she  had  not  sailed,  but  simply  that  the  correspondent  abroad  had 

not  mentioned  it  in  his  advices ;  and  therefore  it  was  not  at  all 

what  the  plaintiff  had  a  right  to  take  as  a  contradiction  of  the 

advice  he  had  received  from  his  own  correspondent.     Nevertheless, 

after  he  gets  the  second  letter,  which  in  all  probability  arrived  at 

Liverpool  on  the  21st  of  January,  *he  waits  until  the  26th,  and       [  '126  ] 

then  he  sends  the  letter  in  which  he  says,  "  I  have  received  advices 

from  St.  John's  of  the  27th  of  a  cargo  of  oil  by  the  Elizabeth,'' — 

that  was  not  true, — **  and  that  she  would  sail  towards  the  end  of 

the  month," — that  was  not  true;  he  had  received  no  such  advice 

even  from  the  gentleman  at  Greenock:  and  then  his  agent  who 

effects  the  policy  refers  the  defendant  to  the  list  at  Lloyd's,  in 

which  it  appears  there  was  a  statement  that  it  came  by  the  Amelia^ 

which  sailed  on  the  30th.     It  was  probable  the  Elizabeth  might 

have  sailed  the  day  before,  or  the  28th,  or  on  the  morning  of  the 

30th  before  that  vessel,  because  it  is  the  practice  to  send  duplicates 

by  the  vessels  which  are  going  at  the  same  time.     It  appears  on 

the  statement  of  the  whole  facts,  that  if  the  defendant  had  seen  the 

other  side  of  the  list,  he  would  not  have  taken  30s.  per  cent. 

premium ;  and  he  himself,  on  that  day,  after  he  had  signed  the 

slip,  stated  that  he  had  some  doubt  on  that  subject,  and  said,  **  I 

must  see  all  your  correspondence ;  I  must  see  that  you  have  made 

a  fair  representation."    It  is  plain  that  at  the  time  when  he  agreed 

to  take  the  QOs.  per  cent.,  he  could  not  have  had  that  information. 

Then  his  knowledge  of  the  circumstances  as  to   the  period  of 

the  vessel's  sailing  is  rebutted,  and  the  fact  is  established  that 

he  relied  on  the  representation.      It   is  equally  clear  that  the 
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Mackihtosu  representation  made  to  the  defendant  both  states  what  is  not  true, 
Marshall.  *^^  conceals  what  should  not  have  been  concealed, — the  representa- 
tion which  the  assured  had  received,  both  of  which  were  material  to 
the  underwriter  :  therefore  I  think  that  on  this  ground  the  defence 
was  clearly  made  out.  Whether  the  rule  should  be  made  absolute 
without  costs  or  not,  seems  to  depend  upon  whether  the  learned 
Judge  left  too  much  to  the  jury.  I  should  say  that  though  it  be 
generally  true  that  the  materiality  of  the  description  is  a  question 
for  the  jury,  yet  the  Judge  ought  to  take  care  that  the  jury  are  not 
misled  by  any  thing  that  comes  out  in  the  evidence ;  and  in  this 
[  ♦127  ]  case  I  do  not  *find  from  the  notes  on  either  side,  or  the  notes  of 
the  learned  Judge,  that  he  cautioned  the  jury  against  giving  credit 
to  the  assertion  made  in  argument,  that  they  were  bound  to 
consider  the  underwriter  as  knowing  the  contents  of  that  list.  I 
think  he  ought  to  have  told  them,  under  the  circumstances,  that 
they  were  bound  to  presume  he  did  not  know  them.  He  seems  to 
have  fallen  into  an  error  by  not  observing  the  distinction,  which  if 
Mr.  Wortley  looks  through  the  cases  on  this  subject  he  will  find  to 
be,  that  the  materiality  of  such  a  document  at  Lloyd's  depends 
entirely  on  the  silence  of  all  parties  respecting  the  day  of  the 
vessel's  sailing.  Where  there  is  no  wrong  representation  about  it, 
no  communication  calculated  to  mislead,  then  the  document  at 
Lloyd's  is  competent  evidence,  where  the  means  of  knowledge  are 
common  to  both.  Those  are  the  only  cases  in  which  that  document 
concludes  the  underwriter.  Upon  the  whole,  I  am  inclined  to  think 
the  best  way  will  be  to  make  the  rule  absolute  for  a  new  trial,  and 
let  the  costs  abide  the  event. 

Parke,  B.  : 

I  am  entirely  of  the  same  opinion.  I  quite  concur  with  my  Lord 
Abingbr,  that  there  has  been  a  concealment  of  material  facts,  and 
also  an  allegation  of  facts  which  really  were  untrue. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.  I  think,  the  moment  it  appeared 
that  the  party  was  communicating  a  letter,  which  clearly  stated 
that  the  vessel  was  to  sail  subsequently  to  the  27th  of  December^ 
before  the  jury  could  consider  the  defendant  to  have  been  bound 
by  the  list  at  Lloyd's,  they  ought  to  have  had  affirmative  evidence 
that  he  actually  did  see  it,  and  not  merely  that  he  might.  There 
is  no  evidence  to  show  that. 
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GuKNBY,  B. :  Mackintosh 

There  is  nothing  so  important  as  that  a  fair  and  full  and  honest    Marshall. 
communication  should  be  made  by  *the  person  who  insures  :  it  is      [  •128  ] 
even  more  essential  that  there  should  be  no  falsehood ;  but  here 
there  is  both  falsehood  and  concealment. 

Rule  absolute  ;  the  costs  to  abide  the  event. 


BOWKER  AND   Another   v.   BUEDEKIN  (l).  is^s. 

^                         Ja7i,  28. 
(11  Meeson  &  Welsby,  128—149  ;  S.  C.  12  L.  J.  Ex.  329.)  

It  is  not  necessary  that  the  delivery  of  a  deed  as  an  escrow  should  be  by  Pleas. 

express  words ;  if,  from  the  circumstances  attending  the  execution,  it  can         [  128  1 
be  inferred  that  it  was  delivered  not  to  take  effect  as  a  deed  until  a  certain 
condition  were  performed,  it  will  operate  as  a  delivery  as  an  escrow  only. 

Where  a  deed  of  assignment,  purporting  to  be  made  by  all  three  partners 
of  a  firm,  and  to  convey  all  their  personal  estate  and  effects  whatsoever  in 
trust  for  the  benefit  of  creditors,  was  executed  by  one  of  them  only  :  Held, 
that  it  operated  to  convey  the  share  of  the  one  who  so  executed. 

And  where  one  of  the  partners  executed  such  an  assignment  of  the 
partnership  property  before,  but  the  others  did  not  execute  it  until  after,  a 
JUU  in  bankruptcy  had  issued :  Held,  in  the  absence  of  any  thing  to  show 
that  the  deed  was  delivered  as  an  escrow,  that  it  amounted  to  an  act  of 
bankruptcy  by  the  one  who  so  executed  it,  and  that  his  share  of  the 
partnership  property  passed  to  the  assignees  under  the  fiat. 

Tboter  by  the  plaintiffs,  as  the  assignees  of  three  bankrupts, 
Bichard,  John  and  James  Potter,  who  had  formerly  carried  on 
business  in  co-partnership  as  cotton  spinners  and  manufacturers  at 
Manchester,  against  the  Bank  of  Manchester,  sued  in  the  name  of 
their  registered  public  officer.  An  interpleader  order,  dated  the 
24th  November,  1841,  was  made  by  this  Court  on  the  application 
of  the  Sheriff  of  Lancashire,  in  a  cause  in  which  the  Bank  of 
Manchester  were  plaintiffs  and  the  said  bankrupts  were  defendants ; 
and  it  directed  ''  that  the  said  assignees  bring  an  action  of  trover 
against  the  judgment  creditor,  (the  plaintiffs)  to  which  he  is  to  be 
at  liberty  to  plead  specially,  so  as  to  put  in  issue  the  validity  of  the 
fiat  in  bankruptcy,  and  the  right  to  the  proceeds  under  the 
execution."  And  the  Court  directed  that  the  sheriff  should  sell  the 
goods  seized,  and  pay  the  proceeds  into  Court. 

Under  the  authority  of  this  order,  the  assignees  brought  *this       [  *129  ] 
action  to  recover  the  value  of  certain  goods  and  chattels  seized  by 

(1)  Approved,  Ex  parte  Snowlall,  Re  Douglas  (1872)  L.  E.  7  Ch.  634,  647,  41 
L.  J.  Bk.  49.— A.  C. 
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BowKEB      the  said  sheriff,  under  an  execution  issued  under  a  warrant  of 

f 

BuBDBKix.    attorney  given  by  the  bankrupts  to  the  Bank  of  Manchester. 

The  defendant  pleaded  several  pleas,  one  of  them  a  general  denial 
of  the  bankruptcy,  and  gave  notice  of  his  intention  to  dispute  the 
petitioning  creditor's  debt,  and  the  act  or  acts  of  bankruptcy  on 
which  the^a^  was  awarded  against  the  said  bankrupts. 

At  the  trial  before  Maule,  J.,  at  the  Liverpool  Summer  Assizes, 
1842,  the  plain ti£fs  proved  various  acts  of  bankruptcy  committed  by 
James  and  John  Potter,  and  with  a  view  to  establish  an  act  of 
bankruptcy  against  Bichard,  they  put  in  a  deed  of  assignment  to 
one  W.  V.  Cross  for  the  benefit  of  creditors,  the  operative  words  of 
which  were  as  follows :  **  They  the  said  Bichard  Potter,  John 
Potter,  and  James  Potter  do  and  each  of  them  doth  grant,  bargain, 
sell,  assign,  transfer,  and  set  over  unto  the  said  W.  Y.  Cross,  his 
executors,  administrators,  and  assigns,  all  and  every  the  stock  in 
trade,  wares,  merchandize,  fixtures,  household  and  other  goods, 
leasehold  estates,  chattels  of  every  description,  sum  and  sums  of 
money,  debts  due  and  owing,  ready  money  and  securities  for  money, 
books,  papers,  writings,  and  all  other  the  personal  estate  and  effects 
whatsoever  and  wheresoever  of  them  the  said  Bichard  Potter,  John 
Potter,  and  James  Potter,  and  all  the  estate,  right,  title,  interest, 
benefit,  claim,  and  demand  of  the  said  Bichard  Potter,  John  Potter, 
and  James  Potter  of,  in,  to,  or  out  of  the  same  respectively :  to  have, 
hold,  receive,  and  take  the  said  stock  in  trade,  wares,  merchandize, 
fixtures,  goods,  leasehold  estates,  chattelsj'^um  and  sums  of  money, 
personal  estate,  effects,  and  premises  mentioned  to  be  hereby 
assigned,  and  all  benefit  thereof,  unto  the  said  W.  V.  Cross,  his 
executors,  administrators,  and  assigns,  upon  trust  nevertheless  that 
I  'ISO  ]  he  the  said  W.  V.  Cross,  his  executors  or  administrators,  *do  and 
shall  with  all  convenient  speed  absolutely  sell  and  dispose  of  all  the 
said  estate  and  effects  in  their  nature  saleable,  either  by  public 
auction  or  private  contract,  and  either  together  in  one  lot  or  other- 
wise, for  the  best  price  or  prices  and  most  money  that  can  be 
obtained  for  the  same,  and  collect  and  receive  all  the  debts  and 
sums  of  money  due  and  owing  as  aforesaid,  and  stand  possessed  of 
the  money  arising  under  these  presents  upon  the  trusts  hereinafter 
mentioned.  And  the  said  Bichard  Potter,  John  Potter,  and  James 
Potter  do  hereby  make,  ordain,  constitute,  and  appoint  the  said 
W.  V.  Cross,  his  executors  or  administrators,  to  be  the  true  and 
lawful  attorney  and  attornies  for  them  the  said  parties  hereto  of  the 
first  part,  their  executors  and  administrators,  and  in  their  name  or 
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names,  or  in  the  name  or  names  of  the  said  attorney  or  attornies,  Bowkek 
or  otherwise,  to  collect,  and  by  legal  proceedings  or  otherwise  to  burdkkin. 
recover  and  receive  all  and  every  the  debts  and  other  the  premises, 
as  amply  as  the  said  parties  hereto  of  the  first  part,  their  executors 
or  administrators,  could  do  if  personally  present,  with  full  power 
and  authority  to  substitute  one  or  more  attorney  or  attornies  under 
them  with  like  or  limited  powers.  And  it  is  hereby  declared  that 
the  said  trustee,  his  executors  or  administrators,  shall  stand 
possessed  of  the  monies  which  shall  arise  or  be  received  under  these 
presents,  in  trust,  after  payment  and  retention  of  all  costs,  charges, 
rents,  taxes,  and  expenses  which  may  be  sustained  in  or  about  those 
presents,  or  the  execution  of  the  trusts  and  powers  thereof,  to  pay, 
divide,  and  distribute  the  same  unto  and  amongst  all  and  every  the 
creditors  of  the  said  Bichard  Potter,  John  Potter,  and  James  Potter, 
who  shall  come  in  and  execute  these  presents,  or  otherwise  signify 
their  assent  hereto,  and  also  prove  their  debts  by  declaration  to  be 
made  under  the  Act  of  Parliament  for  the  Abolition  of  Extra-judicial 
Oaths,  before  a  competent  authority  (if  required  by  the  said  trustee), 
on  or  before  the  1st  *day  of  October  next,  and  their  respective  [  *m  ] 
executors,  administrators,  and  assigns,  in  proportion  to  the  several 
debts  due  and  owing  to  them  respectively  from  the  said  Bichard 
Potter,  John  Potter,  and  James  Potter,  the  same  distribution  to  be 
made  by  an  equal  pound-rate  according  to  the  amount  of  their  said 
several  debts  respectively,  and  without  any  preference  whatsoever." 
Then  followed  covenants  by  the  three  partners  with  Gross,  that  they 
the  said  parties  thereto  of  the  first  part  should  and  would  to  the 
best  of  their  power  forthwith  make  and  deliver  a  true  and  exact 
account  in  vnriting  of  all  their  debts  and  affairs,  and  aid  and  assist 
the  said  trustee  in  the  management  of  the  affairs  of  the  said  trust- 
estate,  and  should  not  receive  or  intermeddle  with  any  of  the  said 
estate,  but  confirm  and  allow  all  and  whatsoever  the  said  trustee 
should  lawfully  do  or  cause  to  be  done  in  or  about  the  premises. 
And  it  was  thereby  agreed  and  declared,  'Uhat  it  should  be  lawful 
for  the  said  trustee  to  employ  the  said  parties  thereto  of  the  first 
part,  or  any  other  person  or  persons,  in  winding  up  the  said  trust- 
estate  and  premises,  and  in  collecting,  getting  in,  and  disposing  of 
the  same  or  any  part  thereof,  and  also  in  carrying  on  the  business 
(if  the  same  should  be  carried  on  by  the  said  trustee),  and  to  allow 
to  the  said  parties  thereto  of  the  first  part,  or  any  of  them,  or  any 
other  person  or  persons  so  employed  as  aforesaid,  out  of  the  said 
trust-estate,  monies,  and  premises,  such  sum  and  sums  as  to  the 
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BowKEB  said  trustee  sbonld  seem  proper:  and  the  said  several  persons 
BuRDEKiN.  parties  thereto  of  the  third  part  (the  creditors),  in  consideration  of 
the  premises,  did  thereby  for  themselves  severally  and  respectively, 
and  for  their  several  and  respective  heirs,  executors,  administrators, 
and  partners,  covenant,  promise,  and  agree  with  and  to  the  said 
parties  thereto  of  the  first  part,  their  heirs,  executors,  and  adminis- 
trators, that  they  the  said  parties  thereto  of  the  third  part  should 
and  would  accept  and  take  the  dividend  and  dividends  to  be  made 

[  *132  ]  under  *and  in  pursuance  of  those  presents,  in  full  satisfaction  and 
discharge  of  their  several  debts  owing  to  them  respectively  by  the 
said  parties  thereto  of  the  first  part,  and  should  not  nor  would  at 
any  time  thereafter  sue,  arrest,  attach,  take  in  execution,  or  other- 
wise impede  or  incumber  him  the  said  W.  V.  Cross,  in  any  manner, 
on  account  of  their  said  several  debts ;  and  if  any  of  them  should 
do  so  contrary  to  the  intent  and  meaning  of  those  presents,  that 
then  the  said  parties  thereto  of  the  first  part,  their  heirs,  executors, 
and  administrators,  should  be  and  they  were  for  ever  thereby 
declared  to  be  clearly  acquitted,  exonerated,  and  discharged  of  and 
from  all  actions,  suits,  debts,  and  demands  whatsoever  of  the 
creditor  or  creditors  by  whom  he  should  be  so  sued,  arrested, 
attached,  taken  in  execution,  or  otherwise  impeded  or  incumbered, 
and  those  presents  might  be  pleaded  in  bar  thereto  as  effectually  as 
a  release  under  the  hands  and  seals  of  such  creditors  respectively 
for  that  purpose  might  or  could  be :  provided  always,  that  the  said 
trustee  should  be  at  liberty  to  make  all  fair  and  usual  charges  for 
all  such  matters  and  things  as  might  be  done  by  him  relative  to 
the  said  trust-estate,  and  should  not  be  charged  with  or  accountable 
for  any  monies  or  effects,  other  than  such  as  should  actually  come 
to  his  hands  by  virtue  of  those  presents,  nor  with  or  for  any  loss  or 
damage  which  might  happen  in  or  about  the  execution  of  the  trust 
aforesaid,  without  his  wilful  neglect  or  default;  and  further,  the 
said  trustee  was  thereby  authorized  and  empowered  to  pay  or  make 
such  arrangement  with  the  creditors  whose  debts  were  under  5^.,  as 
the  said  trustee  might  deem  expedient ;  and  it  was  thereby  agreed, 
that  whenever  the  funds  arising  from  the  sale  of  any  part  of  the 
estate  and  effects,  or  from  the  collection  of  the  debts  owing  to  the 
said  estate,  should  amount  to  1002.  or  upwards,  the  amount  thereof 
should  be  paid  into  the  banking  house  of  Messrs.  Jones,  Lloyd, 
&  Co.,  bankers,  in  Manchester,  in  the  name  of  the  said  trustee,  and 

[  *1S3  J  that  the  cheques  or  orders  for  drawing  *out  the  said  money  or  any 
part  thereof,  should  be  signed  by  the  said  trustee." 
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This  deed  was  executed  by  Richard  Potter  on  the  8th  September,  bowkee 
by  John  on  the  6th  September,  and  by  James  Potter  on  the  18th  burdskin. 
September ;  the  Jiat  was  issued  on  the  13th,  before  the  execution 
by  James.  For  the  defendant  it  was  contended,  that  no  act  of 
bankruptcy  on  which  to  found  the  fiat  had  been  established  against 
Bichard,  inasmuch  as  the  assignment  being  a  joint  deed,  and  not 
having  been  executed  by  James,  the  intended  third  party  to  it,  until 
after  the  Jiat,  it  had  no  existence  in  law  at  the  time  the  fiat  issued. 
The  case  went  to  the  jury,  who  found  that  acts  of  bankruptcy  had 
been  committed  by  John  and  James  independently  of  the  assign- 
ment, and  with  respect  to  Bichard,  that  he  had  committed  an 
act  of  bankruptcy  by  executing  the  assignment,  and  not  otherwise. 
The  plaintiffs  had  a  verdict  for  15,000Z.,  and  the  learned  Judge 
certified  on  the  record  that  the  acts  of  bankruptcy  were  proved, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Piatt  having,  in  Michaelmas  Term,  obtained  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered,  or  why  the  damages 
should  not  be  reduced  to  the  amount  which  the  sheriff  had  paid 
into  Court, 

Knawles,  Tomlinson,  and  Hoggins  now  showed  cause : 

The  plaintiffs  do  not  intend  to  argue  the  rule  as  to  the  reduction 
of  damages. 

(Pabke,  B.:    The  Court  were  of  opinion  that  you  ought  to  be 
confined  to  the  amount  of  the  proceeds  of  the  goods.) 

Then  the  remaining  question  is,  whether  Bichard  Potter  committed 
an  act  of  bankruptcy  by  executing  the  assignment.  It  cannot  be 
disputed  that  the  rule  is,  that  deeds  take  effect  not  from  their  date, 
but  from  their  delivery ;  for  in  Sheppard*s  Touchstone,  72,  it  is  so 
laid  down :  '*  All  deeds  do  take  effect  *from,  and  therefore  have  [  *134  ] 
relation  to,  the  time,  not  of  their  date,  but  of  their  delivery."  To 
constitute  an  act  of  bankruptcy  of  this  nature,  there  must  be  the 
fraudulent  intent  to  delay  creditors,  and  also  the  execution  of  the 
deed.  The  fraudulent  intent  is,  however,  the  main  ingredient. 
Here  the  fraudulent  intent  did  exist  on  the  8th  of  September,  when 
Bichard  Potter  executed  the  deed,  and  the  deed  operated  from  that 
time.  Where  one  joint  tenant  conveys  away  the  joint  property,  or 
his  share  of  it,  he  thereby  severs  the  joint  tenancy,  and  as  to  his 
share  the  conveyance  is  effectual.  There  never  could  have  been  a 
B.B. — VOL.  LXin.  86 
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BowKEB      qaestion  upon  this  subject,  except  for  the  doubt  expressed  by  Lord 
BuRDBKiK.    Eldon  in  Dutton  v.  Monison  (i).     After  alluding  to  the  cases  of 
SrtuM  V.  Oadley  (2),  Worsley  v.^De  Mattos  (3),  and  Hannan  v.  Fisher  (4), 
his  Lordship  says:    ''The  question  then  is,  whether  within  the 
principles  of  those  decisions  this  deed  is  an  act  of  bankruptcy, 
attending  to  the  true  construction  of  it  altogether;  to  what  was 
intended  to  be  done,  and  what  is  considered  as  not  intended,  if  the 
whole  that  was  intended  was  not  capable  of  being  done.    Admitting 
that  this  was  not  intended  to  be  a  several  deed,  but  the  creditors 
through  the  mutual  agreement  of  all  were  to  derive  a  benefit  against 
each,  if  two  retired  from  that  agreement  and  no  bankruptcy  had 
occurred,  could  the  creditors  have  taken  advantage  of  the  deed 
against  one  who  executed,  but  who,  it  must  be  admitted,  did  not 
mean  to  execute,  so  as  to  give  the  deed  any  effect,  unless  the  others 
devoted  their  shares  of  the  property  to  the  same  purpose  ?    I  doubt 
whether  that  would  be  the  legal  effect ;  as  in  many  cases  the  law 
considers  a  variety  of  instruments  as  forming  one  transaction,  and 
would  not  give  effect  to  any  instrument  unless  the  whole  transaction 
was  completed.    If  this  instrument  had  been  delivered  as  an  escrow, 
[  'iss  ]       there  could  be  *no  doubt :  and  if  it  was  delivered  by  one  only,  for 
no  other  reason  but  that  the  others  could  not  execute,  has  that  act 
any  effect  preventing  his  continuing  a  trade,  or  dedicating  his 
property  to  any  purpose  whatsoever  ?    Under  such  circumstances  I 
am  unwilling  to  decide  this  question  myself;    the  more  so  from 
reflecting  upon  the  necessity  of  extreme  caution  in  determining 
what  is  an  act  of  bankruptcy,  and  the  consequences  that  may  follow 
in  criminal  proceedings,  from  permitting  a  commission  to  issue  or 
to  go  upon  a  doubtful  act  of  bankruptcy."    And  he  proceeds  to  say, 
that  unless  there  were  other  acts  of  bankruptcy,  a  case  ought  not  to 
be  directed.    It  turned  out  that  there  were  other  acts  of  bankruptcy, 
and  this  objection  was  given  up.      That  case  only  expresses  the 
existence  of  a  doubt  in  Lord  Eldon's  mind  at  the  time,  whether  any 
interest  would  pass,  having  reference  to  the  intention  of  the  parties, 
which  was  a  doubt  rather  upon  the  facts  than  upon  the  law.    In 
that  case  the  deed  never  was  complete,  and  so  far  it  is  distinguish- 
able from  this.    But  there  is  another  ground  on  which  Lord  Eldon's 
judgment  proceeded,  namely,  on  its  being  admitted  that  the  transfer 
was  intended  to  be  a  joint  act ;   he  says,  ''  admitting  that  this  was 

(1)  11  E.  B.  56  (17  Ves.  193;  1  Bose,  (3)  1  Burr.  467. 
213).  (4)  Oowp.  117. 

(2)  1  P.  Wms.  427. 
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not  intended  to  be  a  several  deed.*'  Now  in  the  present  case  the  Bowkeb 
deed  is  several  as  well  as  joint ;  for  the  words  of  the  granting  part  bubdbkin. 
are  **  they  the  said  Bichard  Potter,  John  Potter  and  James  Potter 
do  and  each  of  them  doth"  &c.,  which  words  make  it  a  several  as 
well  as  a  joint  conveyance.  It  cannot  be  pretended  that  this  was 
delivered  as  an  escrow,  and  that  is  the  only  case  in  which  a  deed 
does  not  operate  from  the  delivery.  It  was  not  delivered  to  a 
stranger,  but  to  a  party  who  was  to  take  a  benefit  under  it,  nor  was 
it  accompanied  by  words  indicating  any  intention  to  deliver  it  as  an 
escrow.  It  may  perhaps  be  said  that  the  old  cases  on  this  subject 
have  been  overruled,  and  that  apt  words  for  that  purpose  are  no 
longer  necessary ;  but  if  that  be  so,  still  the  jury  are  to  form  an 
opinion  from  all  the  circumstances  whether  the  intent  was  to  deliver 
absolutely  *or  conditionally.  [They  also  referred  to  Johnson  v.  [  *1S6  ] 
Baker  {l)f  Murray  y.  The  Earl  of  Stair  (2),  Graham  v.  Graham  (s), 
Pei-yman's  case  (4),  Doe  d.  Garnons  v.  Knight  (6),  Denne  d.  Boicyer 
V.  Judge  (6),  Hooper  v.  Ramabottom  (7),  Botcherley  v.  Lancaster  (8) 
and  Tappenden  v.  Burgess  (9).] 

Wortley  and  W.  H.  Watson^  in  support  of  the  rule :  [  139  ] 

The  real  question  is,  whether  this  deed  had  any  operation  at  all 
before  the  fiat^  and  whether  it  operated  to  transfer  *the  property  [  •i40  ] 
of  the  bankrupt  before  the  bankruptcy.  The  question  turns  on 
the  words  of  the  Bankrupt  Act,  (6  Geo.  IV.  c.  16),  which,  after 
enumerating  various  acts  of  bankruptcy,  says :  ''  or  cause  to  be 
made,  either  within  this  realm  or  elsewhere,  any  fraudulent  grant 
or  conveyance  of  any  of  his  lands,  tenements,  goods  or  chattels,  or 
make  or  cause  to  be  made  any  fraudulent  surrender  of  any  of  his 
copyhold  lands  or  tenements,  or«make  or  cause  to  be  made  any 
fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or  chattels, 
every  such  trader  doing,  suffering,  procuring,  executing,  permitting, 
making,  or  causing  to  be  made,  any  of  the  acts,  deeds,  or  matters 
aforesaid,  with  intent  to  defeat  or  delay  his  creditors,  shall  be 
deemed  to  have  thereby  committed  an  act  of  bankruptcy  "  (10).  The 
question  therefore  is,  did  this  individual  before  the  issuing  of  the 

(1)  23  B.  R  338  (4  B.  &  Aid.  440).  (6)  10  R  R.  511  (11  East,  288). 

(2)  26  B.  B.  282  (2  B.  &  0.  82 ;   3  (7)  6  Taunt.  12. 

Dowl.  &  By.  278).  (8)  40  B.  B.  262  (1  Ad.  &  El.  77  ;  3 

(3)  1  Ves.  Jr.  724.  Nev.  &  Man.  383). 

(4)  5  Co.  Bep.  84  b.  (9)  4  East,  250. 

(5)  29  B.  B.  355  (5  B.  &  C.  671 ;  8  (10)  See  now  Bankruptcy  Act,  1883 
Dowl.  &  By.  348).  .46  &  47  Vict  c.  52),  s.  4  (1)  (b).— A.  C. 
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BowKBB  Jiat  make  any  gift,  delivery,  or  transfer  of  any  of  his  goods  or 
BuRDBKiK.  chattels.  Now  the  deed  purports  to  be  a  conveyance  by  all  the 
three  partners  of  the  joint  property,  in  trust  for  the  benefit  of  their 
creditors ;  it  is  not  for  the  benefit  of  the  separate  creditors  of  each 
partner,  but  of  the  joint  creditors  of  the  firm.  Until  the  deed  is 
executed  by  the  other  two  partners,  it  is  inoperative.  There  is  a 
power  to  collect  debts  granted  by  the  three,  and  the  party  cannot 
proceed  to  collect  them  until  he  has  the  authority  of  all  three. 
Then  it  is  an  asignment  of  the  partnership  property  to  this  trustee 
to  be  sold,  and  he  has  no  power  to  sell  a  single  particle  until  the 
whole  three  have  executed  the  deed.  He  has  only  power  to  sell 
the  entire  stock  in  trade,  and  divide  the  proceeds  equally  amongst 
the  creditors ;  so  that  until  the  three  execute  he  has  no  power  at 
all.  Suppose  one  only  to  execute  the  deed,  the  trustee  has  no 
power  whatever  to  interfere  in  the  business  in  conjunction  with  the 
other  partners.  If  a  deed  be  not  executed  according  to  its  intention 
and  object,  it  is  inoperative. 

(Lord  Abikobr,  G.  B.  :  It  is  a  transfer  of  all  Bichard's  share  of 
[  *i^i  ]      the  joint  interest,  and  *it  was  intended  to  delay  creditors,  and  is 
therefore  an  act  of  bankruptcy.    It  would  have  the  effect  of  trans- 
ferring all  his  portion  of  the  joint  interest  at  least. 

Parke,  B.  :  That  would  be  the  effect  unless  you  can  make  out 
that  this  deed  was  delivered  as  an  escrow,  not  to  take  effect  until 
all  the  partners  had  signed.) 

We  must  look  at  the  whole  of  the  deed,  to  see  the  object  of  it ;  and 
although  the  fact  of  the  delivery  of  the  deed  as  an  escrow  is  not 
found,  yet,  as  Lord  Eldon  says  in  Dutton  v.  Moitisony  it  is  in  the 
nature  of  a  deed  not  to  take  effect  unless  the  others  execute.  The 
question  of  delivery  as  an  escrow  is  a  question  of  fact ;  and  it  may 
be  inferred  from  the  nature  of  the  deed,  as  well  as  from  the  cir- 
cumstances that  took  place  at  the  time.  It  is  not  necessary  for  a 
person  to  say  *'  1  deliver  this  deed  as  an  escrow,"  or  to  use  any 
particular  words.  Bichard  Potter  had  no  power  of  transferring  the 
interest  in  the  partnership  goods,  or  to  make  the  trustee  a  copartner 
with  the  others.  The  deed  was  only  intended  to  have  one  opera- 
tion, and  that  was  as  a  joint  assignment  of  the  whole  interest  in 
the  stocky  to  be  divided  amongst  the  creditors.  It  is  said  that  the 
intent  to  delay  creditors  must  be  co-existent  and  contemporaneous 
in  all  resDects  with  the  execution  of  the  conveyance :  but  that  is 


VOL.  Lxiii.]     1848.    EX.     11  MEE.  &  W.  141—142.  649 

not  correct.  There  are  many  cases  where  the  intent  may  exist  at  Bowkbb 
one  time  in  the  mind,  and  the  act  be  made  complete  at  another ;  in  bubdbkin. 
the  case  of  an  escrow,  the  intent  to  defeat  creditors  must  exist  at 
the  time  when  the  deed  is  completely  executed,  and  becomes  no 
longer  an  escrow.  The  intention  of  the  deed  may  be  collected  from 
the  deed  itself,  of  which  the  Court  are  the  judges.  This  deed 
shows  that  it  was  delivered  in  the  nature  of  an  escrow.  One  of  the 
powers  is  to  collect  debts  due  to  the  joint  estate :  and  the  trustee 
could  have  no  such  power  until  the  three  had  executed  the  deed. 
Then  again,  the  creditors  undertake  to  accept  a  dividend;  that 
must  be  a  dividend  upon  the  whole  estate,  not  upon  one  or  two 
shares  of  it ;  and  therefore  the  *creditors  would  not  be  bound  by  [  *142  ] 
it,  and  it  could  not  be  enforced  against  Bichard  Potter  only,  unless 
executed  by  all  the  parties.  And  if  a  party  brought  an  action 
against  Bichard  Potter,  it  would  be  no  answer  to  say  that  he  had 
executed  this  deed.  In  Dutton  v.  Momson,  the  deed  was  not  in 
point  of  fact  ever  executed  by  the  third  party :  and  Lord  Eldom 
saysy  "  The  question  then  is,  whether,  within  the  principles  of 
those  decisions,  the  deed  is  an  act  of  bankruptcy ;  attending  to  the 
true  intent  and  effect  of  it,  taken  altogether ;  to  what  was  intended 
to  be  done,  and  to  what  is  to  be  considered  as  not  intended  if  the 
whole  that  was  intended  was  not  capable  of  being  done.'*  His 
Lordship  therefore  looked  to  the  whole  of  the  deed,  to  collect  what 
the  intention  of  the  parties  was.  And  he  says,  ''  Admitting  that 
this  was  not  intended  to  be  a  several  deed,  but  the  creditors, 
through  the  mutual  agreement  of  all,  were  to  derive  a  benefit 
against  each,  if  two  retired  from  that  agreement,  and  no  bank- 
ruptcy had  occurred,  could  the  creditors  have  taken  advantage  of 
the  deed  against  the  one  who  executed,  but  who,  it  must  be  admitted, 
did  not  mean  to  execute  so  as  to  give  the  deed  any  effect,  unless 
the  others  devoted  their  shares  of  the  property  to  the  same 
purpose  ?  "  Such  was  manifestly  the  intention  here.  It  was  not 
an  assignment  for  favouring  some  particular  creditors,  but  all  the 
creditors,  who  were  to  take  it  in  full  discharge  of  their  debts,  and 
an  assignment  by  one  of  the  firm  could  not  be  enforced  against 
a  creditor.  Assuming  this  not  to  be  strictly  in  the  nature  of  an 
escrow,  it  must,  from  the  nature  of  the  deed  itself,  and  from  its 
contents  and  mode  of  operation,  be  taken  to  have  been  a  deed 
which  the  parties  could  not  have  intended  should  take  effect  at  all, 
unless  it  were  executed  by  all :  and  the  principle  of  an  escrow  is 
merely  that  its  operation  is  to  be  suspended.    This  instrument 
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BowKEB      comes  strictly  within  that  principle,  and  if  *so,  it  was  not  before 

BuRDKKiN.    the  fiat  a  complete  and  perfect  conveyance  to  establish  an  act  of 

[  «143  ]      bankruptcy  within  the  meaning  of  the  Act,  which  mast  be  construed 

strictly  in  this  respect.     The  cases  which  have  been  cited  are  not 

in  point.     *     *     * 

[  H*  ]       Lord  Abinobr,  C.  B.  : 

I  am  clearly  of  opinion  that  this  rule  ought  to  be  discharged.  It 
appears  to  me  that  the  jury  have  correctly  found  that  this  deed 
was  executed  by  the  party  in  question  with  a  view  to  delay  creditors, 
and  to  defeat  the  object  of  the  bankrupt  laws.  If  a  man  executes 
a  deed  by  which  he  conveys  his  property  away  with  a  view  fraudu- 
lently to  defeat  his  creditors,  or  to  evade  the  bankrupt  laws,  that  is 
an  act  of  bankruptcy.  Mr.  Wortley  contends  that  this  deed  could 
not  take  effect ;  that  it  was  executed  by  the  last  of  the  three  parties 
who  did  execute  it  after  the  fiat,  and  therefore  that  the  previous 
execution  goes  for  nothing.  It  appears  to  me,  however,  that  the 
act  of  bankruptcy  of  each  party  is  complete  at  the  time  he  executes 
the  deed.  Suppose  the  third  partner  had  died  before  he  executed 
the  deed,  could  that  have  altered  the  effect  of  this  deed  as  regards 
the  other  two  ?  They  did  what  in  themselves  at  that  moment  lay, 
by  the  execution  of  a  deed,  to  convey  away  their  effects  in  fraud  of 
the  bankrupt  laws ;  and  the  subsequent  death  of  a  partner  could 
not  alter  that  act.  Bichard  Potter  executed  the  deed  on  the  8th, 
and  James  not  until  the  Idth.  Suppose  that  between  the  8th  and 
Idth  Bichard  had  died,  and  that  James  had  executed  the  deed  in 
due  time  before  the  fiat:  Mr.  Worthy's  argument,  if  it  is  to  prevail 
at  all,  would  show  that  the  effect  of  that  would  be,  that  Bichard's 
property  did  not  pass  by  the  deed  until  such  time  as  the  last 
partner  had  executed  it,  and  therefore  that  his  property  passed  to 
his  executors,  and  vested  a  beneficial  interest  in  them.  I  think 
that  such  could  not  be  the  case.  I  think  the  property  vested 
[  •Uh  ]  immediately  upon  the  act  of  bankruptcy,  in  whomsoever  *might  be 
the  lawful  commissioner.  If  Bichard  had  executed  the  deed 
expressly  upon  a  condition  that  his  partner  should  execute  it  after- 
wards, and  that  had  been  proved  to  the  satisfaction  of  the  jury, 
and  they  had  found  it  to  be  so,  the  deed  would  then  have  been 
inoperative  till  the  last  partner  had  executed.  But  that  is  not  so : 
the  deed  is  executed  by  him  to  take  such  effect  as  he  could  give 
to  it  at  the  moment,  and  it  does  pass  all  his  property  in  the  joint 
effects.     Whether  the  assignee  might  do  with  it  as  the  parties 
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intended  he  shoald  do  with  it,  if  the  other  parties  did  not  execute     Bowkkb 

it,  is  another  question  ;  but  surely  it  vested  in  the  assignee  all  the    bubdekin. 

property  which  the  executing  party  transferred  out  of  himself ;  and 

therefore  even  supposing  that  he  alone  had  intended  to  commit  an 

act  of  bankruptcy,  would  not  the  conveyance  of  all  his  joint  interest 

in  that  property,  which  was  to  pay  his  debts  and  his  partners',  if 

he  made  that  conveyance  with  a  view  to  defeat  his  creditors,  have 

been  an  act  of  bankruptcy,  though  the  others  had  not  executed  it  ? 

It  appears  to  me  that  it  has  the  effect  of  vesting  in  the  assignees 

the  whole  of  such  property  as  he  could  pass  to  them  by  that  deed, 

because  he  did  not  deliver  it  as  an  escrow,  but  as  a  deed  to  take 

effect  immediately  at  that  moment,  and  it  did  then  take  effect. 

Though  the  efiiect  may  not  be  altogether  that  which  he  contemplated, 

yet  the  legal  operation  of  the  instrument  is  to  place  the  property  in 

the  hands  of  the  assignee,  and  to  divest  it  out  of  himself.     That  is 

all,  I  think,  which  is  required  by  the  Act  of  Parliament  to  make  it 

an  act  of  bankruptcy.     I  cannot  consider  that  there  is  any  evidence 

in  this  case  of  an  intention  to  deliver  the  deed  in  the  nature  of  an  • 

escrow.     There  is  nothing  to  show  that  Lord  Eldon,  in  the  case 

cited,  raised  a  doubt  whether  that  fact  might  not  be  inferred,  but 

only  whether  he  could,  sitting  as  Chancellor,  say  it  was  an  act  of 

bankruptcy  without  referring  it  to  a  jury;  he  does  not  say,  if  the 

jury  were  to  find  that  the  deed  was  not  delivered  as  an  escrow,  but 

that  the  party  executed  and  delivered  it  simply,  that  *would  not  be       [  *^^^  J 

an  act  of  bankruptcy;  the  doubt  he  raises  is,  whether  as  Chancellor 

he  ought  to  infer  that  to  be  so  without  having  the  intervention  of  a 

jury.    We  have  here  the  jury  in  a  court  of  law,  who  find  that  the 

deed  was  executed  with  a  view  to  defeat  the  bankrupt  laws. 

Pabee,  B.  : 

I  am  of  the  same  opinion,  and  think  this  rule  must  be  discharged. 
With  respect  to  the  points  to  which  Mr.  Wortley  has  directed  a 
great  part  of  his  argument,  whether  this  fiat  could  be  supported  if 
this  was  a  deed  executed  as  an  escrow  on  the  8th  of  September, 
and  which  did  not  take  effect  as  a  complete  conveyance  until  the 
18th,  and  after  that  period  of  the  day  in  which  the  fiat  was  issued, 
if  that  were  a  question  in  the  case,  I  own  I  should  concur  with 
him,  because  I  think  it  necessary,  in  order  to  support  the  fiat, 
which  is  grounded  on  an  act  of  bankruptcy  by  a  fraudulent  con- 
veyance, that  there  should  be  at  the  time  of  it,  that  is,  during 
every  portion  of  the   day  on  which  the  fiat  was  issued,  some 
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BowKBB      complete  fraudulent  conveyance  by  which  the  property  was  divested 

BuBDjBKnr.    from  the  bankrupt;    and  in  the  event  of  this  deed  having  been 

delivered  as  an  escrow,  not  to  take  effect  until  a  condition  was 

performed,  which  was   not  performed  until  a  time  subsequent  to 

the  Jiatf  I  think  there  would  have  been  no  fraudulent  conveyance 

within  the  meaning  of  the  bankrupt  laws,  and  therefore  that  the 

fiat  could  not  be  supported.     That  is  on  the  assumption  that  this 

deed  is  to  be  held  to  have  been  delivered  as  an  escrow.    But  that 

is  a  fact  we  are  not  to  assume  at  all,  but  the  reverse  ;  because,  on 

looking  at  the  learned  Judge's  note,  I  take  it  to  be  clear  that  this 

point  of  delivery  as  an  escrow  was  conceded  by  the  defendant :  in 

truth  it  was  a  deed  executed  in  the  ordinary  form  as  an  absolute 

conveyance,  and  the  only  point  that  was  made  was,  wliether  a  deed 

which  was  executed  as  an  absolute  conveyance  would  the  less  be 

an  act  of  bankruptcy,  because,  on  looking  at  the  form  of  the  deed 

L  147  ]      itself,  you  might  come  possibly  *to  the  conclusion,  that  the  parties 

did  not  contemplate  that  the  deed  should  operate  as  an  act  of 

bankruptcy  unless  the  whole  partnership  effects  were  conveyed. 

That,  I  take  it,  is  the  point  which  is  the  subject  of  the  reservation 

of  the  learned  Judge.    In  this  case  the  execution  of  the  deed  was 

proved  in  the  ordinary  form,  and  I  take  it  now  to  be  settled,  though 

the  law  was  otherwise  in  ancient  times,  as  appears  by  Sheppard^s 

Touchstone,  that  in  order  to  constitute  the  delivery  of  a  writing  as 

an  escrow,  it  is  not  necessary  it  should  be  done  by  express  words, 

but  you  are  to  look  at  all  the  facts  attending  the  execution, — to  all 

that  took  place  at  the  time,  and  to  the  result  of  the  transaction ; 

and  therefore,  though  it  is  in  form  an  absolute  delivery,  if  it  can 

reasonably  be  inferred  that  it  was  delivered  not  to  take  effect  as  a 

deed  till  a  certain  condition  was  performed,  it  will  nevertheless 

operate  as  an  escrow.    That  is  the  result  of  the  two  cases  cited  in 

argument,  Johnson  v.  Baker,  and  Murray  v.  The  Earl  of  Stair. 

But  there  is  no  fact  of  that  kind  in  this  case ;  the  execution  took 

place  in  the  ordinary  way ;  there  is  nothing  in  the  circumstances 

of  the   case   to    lead    to   any  inference  but  that  the  deed  was 

intended  to  be  executed  by  each  of  the  partners  for  himself.   What, 

then,  is  its  legal  effect  ?    Here  is  one  of  the  partners  who  executes 

a  deed  which  on  the  face  of  it  purports  to  convey  for  himself  and 

others  all  the  personal  property  of  the  partners,  and  according  to 

the  authority  in  Sheppard's  Touchstone,  such  a  deed  as  that  would 

operate  to  convey  all  the  separate  effects  of  the  person  who  executed 

it,  that  is,  of  Eichard  Potter,  and  it  would  equally  convey  all  the 
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share  that  Bicbard  Potter  had  in  the  joint  effects.  That  would  in  Bowkeb 
point  of  law  operate  as  an  act  of  bankruptcy.  If  a  man  parts  with  bubdbkin. 
all  his  personal  estate,  and  all  his  share  in  the  joint  effects  of  a 
business  in  which  he  acts  as  a  trader,  that  unquestionably  amounts 
in  point  of  law  to  an  act  of  bankruptcy ;  therefore  the  simple 
question  is,  whether,  the  deed  having  that  operation,  if  it  is  to  be 
considered  as  having  been  delivered  *a8  a  deed,  there  is  anything  [  •i48  ] 
to  be  collected  from  the  face  of  the  deed  itself,  from  which  we  can 
say  that  it  was  to  have  no  operation.  I  own  I  cannot  come  to  that 
conclusion.  It  seems  probable  the  parties  contemplated  that  the 
other  partners  should  execute  the  deed,  but  in  the  meantime  this 
party  has  set  his  seal,  and  delivered  the  deed  as  an  instrument 
which  conveys  all  the  property  he  has,  and  it  must  operate  as  an 
act  of  bankruptcy  by  him.  Lord  Eldom's  dictum,  in  Button  v. 
Morrison,  is  not  a  decided  opinion,  but  merely  the  expression  of  a 
doubt.  He  would  not  hold  that  instrument  to  be  an  act  of  bank- 
ruptcy, without  sending  the  case  for  the  opinion  of  a  court  of  law. 
We  are  sitting  in  a  court  of  law,  and  I  think  we  cannot  deny  to 
an  instrument  executed  as  a  deed  the  effect  of  transferring  the 
property  of  the  party  who  executes  it,  according  to  the  terms  of  it ; 
and  if  that  be  all  the  property  he  has,  or  all  the  share  he  has  in 
the  property  with  which  he  carries  on  business,  the  assignment  in 
point  of  law  amounts  to  an  act  of  bankruptcy,  and  operates  as  such. 
With  all  deference  for  the  doubt  of  such  a  distinguished  lawyer  as 
Lord  Eldon,  in  Button  v.  Morrison,  I  own  it  appears  to  me,  that 
unless  the  deed  be  executed  as  an  escrow,  it  at  once  operates  to 
convey  all  the  property  the  partner  has,  and  therefore  is  an  act  of 
bankruptcy. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.  This  deed  is  delivered  in  the  ordinary 
form,  and  not  as  an  escrow.  There  are  no  circumstances  attending 
the  execution  of  the  deed  itself  which  at  all  have  a  tendency  to 
show  that  it  was  delivered  as  an  escrow.  Then  we  look  into  the 
deed,  and  we  find  certain  clauses  on  which  the  counsel  for  the 
plaintiffs  rely,  which  make  them  conclude 'that  it  would  have  been 
a  very  convenient  thing  if  it  had  been  delivered  as  an  escrow,  for 
the  purpose  of  carrying  into  effect  more  precisely  the  supposed 
intention  of  the  parties  to  the  deed ;  a  very  doubtful  question ; 
but  that  is  the  whole  ^extent  of  the  argument ;  and  are  we,  when  ^  *^^^  3 
there  are  no  circumstances  attending  the  actual  execution  of  it  to 
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show  that  it  was  executed  as  an  escrow,  to  infer  that  it  was  not 
executed  as  a  deed,  because  it  would  have  been  convenient  that  it 
should  have  been  so  executed  ? 

GURNBY,  B. : 

I  am  of  the  same  opinion.     It  appears  to  me  that  the  deed  was 

quite  complete,  and  that  it  operated  from  the  time  of  its  execution. 

I  agree,  if  it  had  been  delivered  as  an  escrow,  the  case  would  have 

been  different. 

^  Rule  discharged. 


1843. 
Jan.  24,  25. 

Exch.  of 
Pleas, 

[149] 


[  •160,  ».  ] 


GEORGE  V.  CHAMBERS,  REES,  and  BROWN  (1). 

(11  Meeson  &  Welsby,  149—161 ;  8.  C.  12  L.  J.  M.  C.  94;  2  Dowl.  N.  S.  783; 

7  Jut.  836.) 

One  of  the  defendants,  who  were  magistrates,  having  received  informa- 
tion on  oath  that  a  certain  turnpike  road  was  out  of  repair,  summoned  the 
surveyor  of  the  road,  under  5  &  6  Will.  IV.  c.  60,  s.  94,  to  appear  at  a 
special  Sessions.  At  that  Sessions  the  two  defendants  ordered  A.  B.  to  view 
the  road,  and  report  thereon  to  them  at  another  special  Sessions.  A.  B. 
having  reported  at  the  latter  Sessions,  when  the  plaintiff  was  present,  that 
the  road  was  out  of  repair,  the  defendants  ordered  the  surveyor  to  repair 
it  within  six  weeks,  and  at  the  same  time  ordered  him,  under  stat.  18 
Geo.  III.  c.  19,  s.  1,  to  pay  22.  3«.  as  costs.  The  plaintiff  having  refused  to 
pay  this  sum,  and  his  goods  having  been  taken  as  a  distress  by  warrant 
from  the  defendants,  he  replevied  them,  and  brought  the  present  action  of 
replevin. 

Held,  first,  that  a  single  magistrate  had  no  authority,  under  5  &  6 
Will.  IV.  c.  50,  s.  94,  to  summon  the  surveyor  of  turnpike  roads. 

Secondly,  that  the  defendants  could  not  inflict  costs  omder  the  stat.  18 
Geo.  in.  c.  19,  s.  1. 

Thirdly,  that  the  defendants  were  not  justified  in  inflicting  costs  upon 
the  plaintiff,  since,  not  having  disobeyed  the  order  of  justices,  he  had  not 
committed  any  offence. 

Fourthly,  that  an  action  of  replevin  would  lie  against  the  defendants. 

Replevin.    Plea  by  the  defendants  Chambers  and  Bees,  that, 
after  the  passing  of  the  5  &  6  Will.  IV.  c.  50  (the  Highway  Act)  (2), 


(1)  Beg.  V.  Justices  of  St  Albana 
(1853)  22  L.  J.  M.  C.  142. 

(2)  The  94th  sect,  of  that  Act  enacts, 
that  if  a  highway  is  out  of  repair,  a 
justice,  receiving  information  on  oath, 
may  summon  "the  surveyor  of  the 
parish,  or  other  person  or  body  politic 
or  corporate  chargeable  with  such 
repairs,''  to  appear  at  a  special 
Sessions :  that  at  those  Sessions  they 
shall  either  appoint  a  person  to  view 
the  highway,  or  view  it  themselves; 
and  if  it  shall  appear,  either  on  the 


report  or  view,  that  the  highway  is  not 
in  repair,  they  shall  convict  the  sur- 
veyor, or  other  person  liable,  in  a  sum 
not  exceeding  o/.,  and  order  the  sur- 
veyor or  other  person  to  repair  such 
highway ;  and  in  default  of  such 
repairs,  the  surveyor  or  other  person 
shall  forfeit  a  sum  of  money  equal  to 
the  money  requisite  for  the  repair  of 
the  highway.  *  *  Provided  ♦that,  if  the 
said  highway  so  out  of  repair  is  a  part 
of  the  turnpike  road,  the  said  justices 
shall  summon  the  treasurer  or  sur* 
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the  plaintiff  was  a  surveyor  of  ^certain  turnpike  roads  in  the  parish  geoboe 
of  Pembrey,  which  were  highways;  that  one  Howells,  who  was  chambers. 
then  a  resident  and  inhabitant  in  the  said  parish,  informed  the  [  *i^o  ] 
defendant  Bees  on  oath,  that  part  of  the  said  turnpike  road 
was  not  sufficiently  repaired;  that  the  defendant  summoned  the 
plaintiff  to  appear  at  a  special  Sessions ;  that  the  plaintiff  did  not 
appear;  that  the  justices  appointed  one  Thomas  to  view  the  road, 
and  report  to  the  justices  at  a  special  Sessions ;  that  at  such  special 
Sessions,  held  before  the  two  defendants  on  the  18th  November, 
1841,  in  the  presence  of  the  plaintiff,  Howells  reported  that  the 
road  was  not  in  effectual  repair ;  whereupon  the  defendants  made 
an  order,  dated  the  13th  November,  1841,  whereby  they  directed 
the  plaintiff  to  repair  the  road  within  six  weeks  from  the  date  of 
the  order ;  that  the  defendants  at  such  special  Sessions,  after 
making  such  order,  made  another  order,  in  pursuance  of  the  stat. 
18  Geo.  III.  c.  19  (1),  intituled  ''An  Act  for  the  Payment  of  Costs 
to  Parties  on  Complaints  determined  before  Justices  of  the  Peace 
out  of  Sessions,"  &c.,  against  the  plaintiff,  for  neglecting  to  repair 
*the  said  high  roads,  and  thereby  awarded  21.  8«.  to  be  paid  by  the  [  *i5i  i 
plaintiff  to  Howells.  The  plea  then  averred,  that  the  plaintiff  did 
not  pay  or  give  security  for  the  said  sum,  whereupon  the  defen- 
dants Chambers  and  Bees  issued  their  warrant  to  the  constables  to 
levy  2{.  8«.  by  distress  and  sale  of  the  plaintiff  *s  goods,  and  delivered 
their  warrant  to  the  defendant  Brown,  then  being  a  constable,  who 
took  the  plaintiff's  goods  and  chattels  as  a  distress  for  the  sum  of 
21.  8s.,  until  the  plaintiff  replevied  the  same,  &e. 

General  demurrer.  The  point  marked  for  argument  on  the  part 
of  the  plaintiff  was,  that  the  justices  had  no  authority  or  jurisdiction 
to  make  the  order  in  the  plea  mentioned.    Joinder  in  demurrer. 

veyor,  or  other  officer  of  such  turnpike  enacted,   that    when    any    complaint 

road,  and  the  order  herein  directed  to  shall    be    made    before    any    of    his 

be  made     shall    be    made    on    such  Majesty's  justices  of  the  peace  for  any 

treasurer  or  surveyor,  or  other  officer  coomty,  riding,  division,   city,    town 

as  aforesaid,  and  the  money  therein  corporate,  franchise,  or  liberty,   and 

stated  shall  be  recoverable  as  afore-  any  warrant  or  summons  shall  issue 

said.''  in  consequence    of    such    complaint, 

(1)  **  Whereas,  by  the  law  now  in  that  then  it  shall  and  may  be  lawful 

being,  his  Majesty's  justices  of  the  to  and  for  any  justice  or  justices  of 

peace  are  not  sufficiently  authorized,  the  peace,  who  shall  have  heard  and 

on  complaints  that  come  before  them  determined  the  matter  of  the  said  com- 

out  of  summons,  to  award  costs  against  plaint,  to  award  such  costs  to  be  paid 

either  the  person  or  persons  complain-  by  either  of  the  parties,  and  in  manner 

ing,  or  other  person  or  persons  against  and  form  as  to  him  or  them  shall  seem 

whom  any  complaint  is  made,  as  to  fit,  to  the  party  injured."     [Repealed 

justice  may  appertain;  it  is  therefore  S.  L.  B.  Act,  1887.] 
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E.  V.  Williams,  in  support  of  the  demurrer : 

First,  the  justices  were  not  authorized  to  inflict  costs  under  the 
stat.  18  Geo.  III.  c.  19,  s.  1,  in  respect  of  an  offence  committed 
under  the  5  c&  6  Will.  IV.  c.  50,  for  the  recital  of  the  latter  Act 
shows  clearly  that  it  applies  only  to  cases  where  by  the  laws  then 
in  being  costs  could  not  be  awarded.  Again,  to  authorize  the 
awarding  of  costs  under  the  former  statute,  there  must  be  a 
''  complaint "  against  some  party :  in  the  present  case  there  was 
none. 

Secondly,  no  offence  has  been  committed.  The  surveyor  is  the 
mere  servant  of  the  trustees  of  the  turnpike  road,  and  may  have 
no  duty  to  perform  ;  or  it  may  be  that  the  trustees  have  no  funds, 
in  which  case  the  parish  would  be  liable  to  repair  the  road.  Besides, 
for  aught  that  appears  in  this  case,  the  plaintiff  may  have  complied 
with  the  order,  and  it  is  clear  that  until  he  has  disobeyed  it,  which 
is  not  shown  to  have  been  the  case  here,  no  offence  has  been  com- 
mitted. The  proceedings,  also,  are  irregular  from  beginning  to 
end.  In  the  case  of  a  turnpike  surveyor,  the  summons  ought  to 
be  by  more  than  one  justice  ;  here  the  summons  was  issued  by  a 
single  justice. 
[  •152  ]  Thirdly,  costs  can  be  given  under  18  Geo.  III.  c.  19,  s.  1,  *only 

against  "the  party  injured;"  but  here  the  informer  did  not 
answer  that  description.  It  ought  to  appear  and  be  stated,  that 
the  party  receiving  the  costs  is  the  **  party  injured  :  "  R.  v.  Justice$ 
of  Essex  (i).  It  is  not  enough  that  he  is  alleged  to  be  an  inhabitant 
of  the  parish ;  it  ought  to  appear  that  he  had  used  the  road :  R.  v. 
The  Inhabitants  of  Taunton  St.  Mary  (2),  R.  v.  Incledon  (3),  R.  v. 
Smith  {4,).  Again,  the  award  of  costs  was  illegal,  no  conviction 
having  taken  place,  which  was  necessary  to  give  the  magistrates 
jurisdiction  under  the  stat.  18  Geo.  III.  c.  19,  s.  1. 

Evans,  contra: 

The  surveyor  of  turnpike  roads  is  liable  to  be  summoned  before 
the  justices  under  the  94th  section  of  the  5  c&  6  Will.  IV.  c.  50, 
and  as  he  was  bound  to  repair  the  road,  and  made  no  answer  to 
the  charge,  judgment  was  properly  given  against  him,  and  costs 
inflicted  under  the  18  Geo.  III.  c.  19.  The  surveyor  is  the  party 
against  whom  the  complaint  was  made,  and  he  is  the  party  against 

(1)  29  B.  B.  283  (7  Dowl.  &  By.      465). 

658).  (3)  1  M.  &  S.  268. 

(2)  Stated  37  B.  B.  596  (3  M.  &  S.  (4)  3  M.  &  S.  133. 
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whom  proceedings  are  to  be  taken.      The  stat.  5  &  6  Will.  IV.      Gborgk 
contemplates  the  liability  of  the  surveyors  of  turnpike  roads.    Here    chambers. 
the  party,  when  summoned,  does  not  allege  a  want  of  funds,  and 
is  therefore  to  be  treated  in  all  respects  as  an  ordinary  surveyor  of 
highways.    Again,  the  statement  that  the  informer  is  an  inhabitant 
is  a  sufficient  averment  that  he  is  a  party  grieved. 

But,  secondly,  the  action  of  replevin  cannot  be  maintained  in 
this  case :  the  proper  mode  of  proceeding  is  by  an  action  of  trespass, 
wherein  the  magistrates  would  be  able  to  justify  under  24  Geo.  IL 
c.  44.  Here  they  intended  to  act  as  justices,  and  ought  not  to  be 
deprived  of  the  protection  conferred  upon  them  by  the  statute. 
Again,  this  distress  is  in  the  nature  of  a  statutable  execution,  and 
therefore  there  can  be  no  replevin.  Goods  taken  as  a  distress  for 
poor  rates  may,  indeed,  be  replevied;  but  there  *the  remedy  is  ['iss] 
expressly  given  by  the  stat.  48  Eliz.  c.  2,  s.  19.  In  Wilson  v. 
Weller  (i),  the  marginal  note  is  as  follows  :  ''  Where  a  magistrate 
has  competent  jurisdiction  and  adjudges,  and  on  refusal  to  pay, 
issues  a  warrant  of  distress  and  sale,  the  goods  taken  under  it  are 
not  repleviable.  Dictum,  per  Bichabdson,  J.'*  And  in  Bac.  Abr. 
"  Beplevin,"  (C),  it  is  laid  down  that ''  when  an  Act  of  Parliament 
orders  a  distress  and  sale  of  goods,  this  is  in  the  nature  of  an 
execution,  and  replevin  does  not  lie."  In  R.  v.  Monkhouse  (2),  the 
Court  granted  an  attachment  against  the  Under-sheriff  of  Cumber- 
land, for  granting  a  replevin  of  goods  distrained  on  a  conviction 
for  deer-stealing.     He  also  cited  Selby  v.  Bardons  (3). 

E.  V,  Williams  was  desired  to  confine  his  argument  in  reply 
to  the  question  whether  replevin  would  lie,  and  obtained  permission 
to  look  into  the  authorities  on  the  subject,  and  reply  on  the 
following  day. 

Lord  Abinoeb,  C.  B.  : 

The  plaintiff  was  the  servant  of  the  trustees  of  a  turnpike  road, 
and  until  he  had  disobeyed  the  order  of  justices  directing  him  to 
repair  the  road  in  question,  had  committed  no  offence.  The  main 
question  is,  whether  the  defendants  were  authorized  in  inflicting 
costs  upon  him  under  the  stat.  18  Geo.  IH.  c.  19,  s.  1.  That  Act 
was  passed  to  enable  justices,  on  complaints  that  came  before  them 
out  of  Sessions,  to  award  costs  against  either  the  person  or  persons 

(1)  1  Brod.  &  B.  57  ;  3  Moore,  294.  (3)  3  B.  &  Ad.  2. 

(2)  2Stra.  1184. 
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Oboboe  complaining,  or  the  person  or  persons  against  whom  any  complaint 
Chambers,  is  made,  and  that  is  to  be  done  after  they  **  shall  have  heard  and 
determined  the  matter  of  the  said  complaint."  The  statute  5  &  6 
Will.  IV.  enables  them,  without  having  recourse  to  this  statute,  to 
give  costs  in  a  case  like  the  present.  But  it  is  plain,  by  reference 
[  *154  ]  to  the  *94th  section  of  this  latter  Act,  that  a  single  magistrate  has 
no  power  to  summon  a  surveyor  of  turnpike  roads :  his  power  is 
limited  in  this  respect  to  the  surveyors  of  highways,  who  are  bound 
to  raise  the  necessary  funds,  and  sxe  prima  facie  liable  to  repair  the 
road,  and  to  those  who  are  liable  ratione  tenura,  or  in  any  other 
mode.  Such  persons  are  to  appear  at  the  Sessions,  and  if  it  appear 
that  they  have  neglected  to  repair  the  road,  may  have  costs  awarded 
against  them.  They  may  then  be  ordered  to  repair,  and  if  they 
omit  to  do  so,  may  be  adjudged  to  pay  a  sum  of  money,  which  is 
to  be  laid  out  in  the  repair  of  the  highway.  In  the  case  of  a 
surveyor  of  turnpikes,  a  different  mode  is  to  be  adopted.  It  may 
become  necessary  for  the  justices  to  examine  the  state  of  the  turn- 
pike funds.  A  former  statute,  8  Geo.  lY.  c.  126,  s.  109,  enables 
them  to  transfer  the  statute  duty  from  turnpike  roads  to  other 
highways,  if  it  can  be  conveniently  dispensed  with,  without  endan- 
gering the  securities  for  the  money  advanced  on  the  tolls.  In 
such  a  case  it  would  be  proper  for  them  to  order  the  surveyor  of 
turnpikes  to  repair  the  roads.  If,  therefore,  the  surveyor,  when 
summoned,  declares  the  road  to  be  a  turnpike  road,  it  may  become 
necessary  for  the  justices  to  examine  the  state  of  the  funds ;  and  if, 
after  having  done  so,  they  make  an  order  on  him  to  repair  the 
road,  and  he  disobeys  it,  then,  and  not  till  then,  does  he  become 
liable  to  the  payment  of  costs.  In  the  present  case,  the  order  has 
not  been  disobeyed,  and  the  defendants,  therefore,  had  no  authority 
to  award  costs.    Our  judgment  must  be  for  the  plaintiff. 

Parke,  B.  : 

I  am  of  the  same  opinion.  I  agree  with  the  Lord  Chief  Babon 
that  the  proper  construction  of  the  5  &  6  Will.  IV.  c.  95,  is,  that  a 
turnpike  surveyor  is  to  be  summoned  by  two  justices,  who  are  to 
examine  the  accounts  of  the  trustees,  and,  on  finding  the  fund  to  be 
sufficient  for  repairs  without  endangering  the  securities  for  the 
[  *165  ]  tolls,  *may  order  him  to  repair  the  road.  If  he  disobeys  that 
order,  he  then  becomes  liable  to  the  penalties  which  may  be  levied 
under  the  96th  section,  and  also  to  costs.  But  even  admitting  the 
correctness  of  Mr.  Evans's  argument,  that  a  turnpike  surveyor  may 


VOL.  LXiii.]     1848.    EX.     11  MEE.  &  W.  155—156.  559 

be  summoned  in  the  same  manner  as  a  highway  surveyor,  still  Geobob 
I  think  the  plea  bad.  The  18  Geo.  III.  c.  19,  s.  1,  enables  chambers. 
justices  to  award  costs  against  either  the  persons  complaining  or 
the  person  against  whom  the  complaint  is  made:  they  are  to 
adjudicate  upon  a  complaint,  and  may  then  award  costs.  In  the 
case  of  a  turnpike  surveyor,  they  should  give  him  an  opportunity 
of  showing  that  he  has  no  funds.  But  here  the  defendants  have 
not  adjudicated  upon  the  matter,  for  they  have  not  found  that  the 
plaintiff  was  guilty  of  any  misconduct ;  they  have  not  found  that 
he  was  bound  to  repair  the  road,  on  the  ground  of  his  being  in 
possession  of  funds  for  that  purpose.  The  circumstance  which  is 
wanting  to  give  them  jurisdiction  is,  that  they  should  have  called 
the  surveyor  before  them,  and  should  have  adjudicated  that  the 
road  was  out  of  repair  through  his  default.  Here  it  appears  merely 
that  they  made  an  order,  but  it  is  not  stated  that  that  order  was 
disobeyed ;  and  therefore  no  b^reach  of  duty  appears  to  have  been 
committed  by  the  plaintiff. 

Alderson,  B.  : 

I  am  of  the  same  opinion,  and  I  think  the  plea  is  bad  in  substance. 
I  also  agree  in  the  opinions  of  my  Lord,  and  of  my  brother  Pabke, 
as  to  the  construction  of  the  94th  section.  If,  indeed,  the  defen- 
dants bad  attempted  under  that  section  to  inflict  costs  on  the 
plaintiff,  there  would  be  this  difiSculty,  that  they  would  have  to 
proceed  under  the  97th  section  of  the  5  &  6  Will.  lY.,  which  applies 
only  to  the  case  of  an  offence  having  been  committed.  Here,  how- 
ever, no  offence  has  been  committed.  The  case  stands  thus :  A.  B. 
gives  information  to  a  magistrate  that  a  turnpike  road  is  out  of 
repair,  whereupon  the  magistrate  summons  the  turnpike  surveyor 
to  appear.  The  surveyor  was  not  bound  to  attend,  for  the  Act 
gives  *authority  to  the  justice  to  summon  none  but  the  parish  [  'i^^  ] 
surveyor,  or  other  person  or  body  politic  or  corporate  chargeable 
with  the  repairs  of  the  road.  But  the  trustees  of  a  turnpike  road 
are  not  chargeable  with  the  repairs  in  this  sense  of  the  word,  for 
they  are  not  liable  to  indictment.  This  was  decided  in  the  case  of 
Rex.  V.  The  Inhabitants  ofNetherthong{i),  and  Rex.  v.  The  Inhabitants 
of  St.  Oeorge,  Hanover  SqtMre{2),  where  it  was  ruled  that  the 
appointment  of  paving  Commissioners  did  not  exempt  the  parish 
from  its  common-law  liability  to  repair  the  highways.  The  parties 
primd  facie  liable  are,  therefore,  the  persons  to  be  summoned  in  the 
(1)  2  B.  &  Aid.  179.  (2)  13  E.  E.  792  (3  Camp.  222). 
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qbobge  first  instance.  If  the  road  is  reported  to  be  out  of  repair,  the 
Chauberb.  justices  are  to  convict  the  surveyor  in  a  penalty  not  exceeding  5/.» 
and  after  that  begins  their  remedial  power  of  directing  the  road  to 
be  repaired.  It  is  at  this  stage  of  the  proceedings  that  the  surveyor 
of  turnpikes  is  to  be  summoned,  and  if  he  is  adjudged  to  be  liable, 
he  is  to  be  ordered  to  repair  within  a  certain  time,  and  if  guilty  of 
default,  he  is  to  forfeit  a  sum  of  money  equal  to  the  amount  required 
for  repairs.  The  justices  may  summon  the  trustees  or  others  acting 
under  thef  general  Turnpike  Acts,  the  funds  in  the  possession  of 
the  latter  being  in  fact  a  collateral  security  for  the  repair  of  the 
roads.  So,  if  there  be  a  conviction  against  the  inhabitants,  the 
fine  for  the  repair  of  the  road  may  be  apportioned  between  them 
and  the  trustees,  care  being  taken  that  the  interests  of  the  creditors 
of  the  principal  trust  are  not  affected.  In  the  case,  therefore,  of  a 
turnpike  surveyor,  the  magistrates  have  a  discretionary  pqwer  of 
considering  what  course  they  are  to  take.  If,  after  investigating 
the  state  of  the  funds,  they  find  the  debts  of  the  trust  to  be  incon- 
siderable, they  may  direct  the  surveyor  to  repair  the  road  within  a 
certain  time,  and  in  default  thereof  may  summon  him,  and  impose 
a  forfeiture  upon  him,  which,  together  with  costs,  he  will  then  be 
liable  to  pay  for  disobeying  the  order  of  justices.  But  here  the 
[  *167  ]  plaintiff  was  not  bound  to  *pay  costs,  as  the  time  for  repairing  the 
road  had  not  elapsed ;  and  therefore  the  costs  were  inflicted  before 
any  offence  was  committed. 

Gurnet,  B.,  concurred. 

On  the  following  day, 

Williams  was  heard  in  reply  : 
The  objection  which  has  been  taken  to  the  form  of  action  cannot 
prevail.  It  is  true  that  in  one  sense  goods  taken  in  execution  cannot 
be  replevied,  because  the  Court  would  attach  the  parties  for 
contempt;  but  it  does  not  therefore  follow  that  replevin  will  not 
lie.  In  many  cases  in  the  old  books  we  find  it  stated  that  an  action 
will  not  lie,  and  the  meaning  clearly  is,  that  the  remedy  is  altogether 
misconceived ;  as,  for  example,  an  action  of  trespass  for  an  injury 
to  the  reversion.  An  action  of  debt  might  be  said,  in  one  sense, 
not  to  lie  after  the  debt  was  paid :  so  an  action  of  trespass  after 
legal  satisfaction.  In  the  same  sense  it  may  be  said  that  replevin 
does  not  lie  for  a  distress  levied  under  an  Act  of  Parliament,  because 
the  justices'  adjudication  is  conclusive.    There  is  a  distinction 
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between  an  objection  to  the  form  of  the  action  and  an  objection      Gbobos 
to  its  maintenance.     The  earliest  authority  on  this  subject  is    ohambehs. 
Bradshaiv's  case  (i),  in  which  it  was  ruled,  that  in  the  case  of  an 
execution,  if  the  sheriff  granted  a  replevin,  though  it  did  not  lie, 
yet  the  Court  would  not  grant  an  attachment  for  contempt.    Later 
cases  show  that  a  different  rule  has  since  prevailed :    Rex  v. 
Burchet{2\  Rex  v.  MonkhoiLse  (z),  Rex  v.  Oliver  {4).     In  Pearson  v. 
Roberts  (6),  it  was  held  that  an  action  of  replevin  to  recover  damages 
was  within  the  24   Geo.  II.  c.  44;   but  subsequently  the   Court 
undoubtedly  held  that  that  statute  did  not  apply  to  replevin: 
FUtcher  v.  Wilkijis (6).    In  Tidd's  Practice,  the  rule  is  *thus  stated:      [  •IBS  ] 
"  Where  an  Act  of  Parliament  orders  a  distress  and  sale  of  goods, 
as  for  a  penalty  after  conviction  on   the  game  laws  or  on  the 
Highway  Act,  or  for  a  fine  imposed  upon  an  officer  by  Commissioners 
of  Land-tax,  or  for  the  wages  of  labourers  on  the  stat.  of  20  Geo.  II. 
c.  19,  this  is  in  the  nature  of  an  execution,  and  the  conviction 
being  conclusive,  a  replevin  will  not  lie;  but  the  Court  in  these 
cases  will  not  stay,  though  in  some  of  them  they  granted  an  attach- 
ment for  contempt  against  the  officer  for  granting,  and  the  party 
for  obtaining  a  replevin."    In  BuUer's  Nisi  Prius  (7),  it  is  said  that 
replevin  may  be  brought  in  any  case  where  a  man  has  had  his 
goods  taken  from  him  by  another ;  and  the  law  is  so  laid  down  in 
Com.  Dig.,  tit.  "Replevin."     In  the  case  of  Shannon  v.  Shannon  (8), 
Lord  Bedbsdale  says,  that  replevin  is  not  confined  to  a  taking  by 
distress  alone,  but  is  an  action  which  may  be  founded  upon  any 
taking  by  the  party.      The  language  of  the  19th  sect,  of  the 
48  Eliz.  c.  2  shows  that  the  Legislature  considered  that  replevin 
would  lie  for  a  poor-rate.     He  then  cited  Aylesbury  y,  Harvey  {9), 
Fenton    v.    Boyle  (lO),   Banks  v.   Brand  {ii)y   Attorney-General  v. 
Broicn{i2),  Morell  v.  Harvey  (is),  and  Moirell  v.  Martin  (14),  the  last 
of  which  cases  was  precisely  similar  to  the  present,  and  arose  upon 
the  same  Act  of  Parliament. 

Lord  Abinoeb,  C.  B.  : 

I  think  it  is  very  remarkable  that  this  objection  was  never  taken, 

(1)  CitedinBac.  Abrid.  ••Eeplevin,"          (8)  9  B.  E.  36  (1  Sch.  &  Lef.  327). 
(C).  (9)  3  Lev.  204. 

(2)  8  Mod.  209.  (10)  2  Boe.  &  P.  N.  B.  399. 

(3)  2  Str.  1184.  (11)  3  M.  &  S.  525. 

(4)  Bunbury,  14.  (12)  25  B.  B.  158,  n.;  30  B.  B.  45,  n. 

(5)  Willes,  668.  (1  Swanst  265). 

(6)  8  B.  B.  484  (6  East,  283).  (13)  4  Ad.  &  £1.  684. 

(7)  Page  52.  (14)  60  B.  B.  590  (3  Man.  &  G.  581). 
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GxoBGB      when  cases  were  decided  in  favour  of  the  plaintiff  in  replevin.    The 

Chambbbs.    f&i'ther  we  look  back  into  the  authorities,  the  less  we  find  any  trace 

of  such  an  objection,  and  I  think  it  is  too  late  now  to  raise  the 

question.    In  the  present  instance  the  doubt  has  arisen  only  upon 

the  stat.  24  Geo.  II.,  which  it  has  been  decided  does  not  apply  to  this 

[  *159  ]  case ;  but  the  answer  is,  that  that  ^statute,  while  it  gave  a  certain 
protection,  did  not  destroy  any  remedy  or  right  of  action  previously 
existing.  It  cannot  be  contended  that  the  statute  of  Elizabeth  gives 
the  action  of  replevin  because  it  gives  a  form  of  plea,  any  more 
than  it  gives  an  action  of  trespass  because  it  gives  a  form  of  plea. 
Mr.  Evans  contended  that,  inasmuch  as  an  avowry  under  that 
statute  must  be  sustained  by  the  statute  itself,  it  therefore  gives 
replevin.  Mr.  WiUiams's  argument  is  more  legitimate,  viz.,  that 
it  recognises  the  right  to  bring  replevin  as  well  as  trespass.  It  is 
unnecessary  to  decide  whether  replevin  will  lie  if  goods  are  taken 
,  under  a  conviction  which  is  valid ;  it  is  enough  for  us  to  decide, 

that  if  the  magistrate  has  not  jurisdiction,  either  replevin  or 
trespass  will  lie ;  and  the  former  has  this  advantage,  that  the  party 
in  that  form  of  action  can  recover  back  his  goods  without  a  sale 
being  made.  In  the  case  of  an  execution  issuing  from  a  superior 
Court,  the  order  of  the  Court,  that  the  sheriff  shall  levy  the  money, 
shows  that  the  law  never  intended  a  replevin,  which  would  frustrate 
the  order  of  the  Court.  In  the  case  of  a  warrant  of  distress,  the 
money  is  first  demanded,  and  if  the  party  does  not  pay,  a  distress 
is  levied  on  his  goods.  I  think  there  is  a  material  distinction 
between  the  two  forms  of  action,  and  that  we  ought  not  to  deprive 
a  party  of  his  right  to  replevy,  unless  we  are  compelled  to  do  so  by 
the  terms  of  the  statute,  which  seems  to  me  to  have  been  made  aUo 
intuitu  than  to  take  away  any  such  right. 

Parks,  B.  : 

I  am  of  the  same  opinion.  The  question  now  to  be  decided  is, 
simply,  whether  goods  taken  under  a  pretended  authority  can  be 
replevied.  Primd  facie  there  is  no  doubt  that  they  can;  for  though 
in  ordinary  practice  it  is  applied  only  to  a  distress  for  rent,  yet  a 
replevin  is,  at  common  law,  a  remedy  applicable  in  all  cases  where 
goods  are  improperly  taken.  And  I  find  no  satisfactory  authority 
to  show  that  it  will  not  lie  where  goods  are  improperly  taken  under 
[  *160  ]  the  warrant  of  a  justice.  In  some  cases,  no  doubt,  *the  Court  will 
interfere  to  prevent  a  replevin  to  save  its  process  from  being  defeated. 
The  rule  is  correctly  stated  in  Chief  Baron  Gilbert's  Treatise  on 
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Beplevin,  p.  138,  where  it  is  said,  **  If  a  superior  Court  award  an  Geobos 
execution,  it  seems  that  no  replevin  lies  for  goods  taken  by  the  chambbbb. 
sheriff  by  virtue  of  the  execution  ;  and  if  any  person  shall  pretend 
to  take  out  a  replevin  and  execute  it,  the  Court  of  justice  would 
commit  them  for  contempt  of  their  jurisdiction,  because  by  every 
execution  the  goods  are  in  the  custody  of  the  law,  and  the  law  ought 
to  guard  them,  and  it  would  be  troubling  the  execution  awarded,  if 
the  party  on  whom  the  money  was  to  be  levied  should  fetch  back 
the  goods  by  replevin,  and  therefore  they  construe  such  endeavours 
to  be  a  contempt  of  their  jurisdiction,  and  upon  that  account  commit 
the  offender ;  that  is,  if  a  person  attempt  to  defeat  the  execution  of 
the  Court,  they  will  treat  it  as  a  contempt,  and  punish  it  by  attach- 
ment of  the  sheriff.'*  But  Chief  Baron  Gilbert  also  says,  "  that  in 
cases  in  which  there  is  no  jurisdiction,  the  goods  may  be  replevied." 
That  is  a  sufficient  authority.  If  the  plea  does  not  disclose  a  good 
defence,  the  defendants  must  stand  in  the  same  situation  as  an 
ordinary  wrong-doer.  I  do  not  attach  much  importance  to  the  fact 
of  there  being  cases  in  the  books  similar  to  the  present,  and  in 
which  this  point  has  not  been  adverted  to ;  the  case  of  Fenton  v. 
Boyle,  however,  and  the  opinion  expressed  by  Lord  Redbsdale  in 
Shannon  v.  Shannon,  are  certainly  of  considerable  weight.  The 
defendants  here  have  unjustifiably  seized  the  plaintiff's  goods,  and 
I  think  we  cannot  say  that  replevin  will  not  lie. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  It  appears  to  me  that  there  may  be 
ground  for  saying  that  there  is  some  matter  which  may  be  pleaded 
in  justification ;  but  it  does  not  therefore  follow  that  replevin  will 
not  lie.  That  is  the  whole  extent  of  the  authorities  that  have  been 
cited,  which  however  were  brought  under  the  consideration  of  the 
Court  of  Common  Pleas,  in  the  case  of  Moireli  v.  Martin,  ♦and  not  [  'lei  ] 
considered  of  sufficient  weight  to  prevent  the  Court  from  sustaining 
the  action.  It  is  true,  replevin  will  not  lie  where  there  is  a  judg- 
ment of  a  superior  court;  for  if  you  replevied  on  the  first  judgment, 
you  could  do  so  on  the  judgment  upon  that  also;  and  so  there 
would  be  replevin  on  replevin  ad  infinitum.  It  is  different  in  the 
case  of  an  inferior  jurisdiction,  which  is  to  be  set  right  by  the 
superior. 

Judgment  for  the  plaintiff. 
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1843.  JONES  V.  WILLIAMS  (1). 

•^l!!?^'  (11  Meeson  &  Welsby,  176—182 ;  S.  C.  12  L.  J.  Ex.  249.) 

^cJi.  of  ^  party  has  no  right  to  enter  upon  the  land  of  another  in  order  to  abate 

a  nuisance  of  filth,  without  previous  notice  or  request  to  the  owner  of  the 
L  *'"  J  land  to  remove  it,  unless  it  appear  that  the  latter  was  the  original  wrong- 

doer, b}'  placing  it  there,  or  that  it  arises  from  a  default  in  the  peAormanoe 
of  some  duty  or  obligation  cast  upon  him  by  law,  or  that  the  nuisance  is 
immediately  dangerous  to  life  or  health. 

Trespass  qu.  cl.  freg.  Fourth  plea,  that  the  defendant,  before 
and  at  the  said  time  when  &c.,  and  from  thence  hitherto,  hath 
been  and  still  is  lawfully  possessed  of  a  certain  messuage  and 
dwelling-house,  with  the  appurtenances,  adjoining  and  near  to  the 
said  close  in  which  &c.,  in  which  the  defendant  and  his  family,  at 
the  said  time  when  &c.,  and  from  thence  hitherto,  have  inhabited 
and  dwelt,  and  still  do  inhabit  and  dwell,  and  wherein  the  defen- 
dant, during  all  the  time  aforesaid,  carried  on,  and  still  doth  carry 
on,  the  trade  and  business  of  a  brewer ;  and  because  the  plaintiff, 
before  and  at  the  same  time  when  &c.,  injuriously  and  wrongfully 
permitted  and  suffered  divers  large  quantities  of  dirt,  filth,  manure, 
compost,  and  refuse,  to  be,  remain,  and  accumulate  in  and  upon 
the  said  close  in  which  &c.,  by  reason  whereof  divers  noisome, 
offensive,  and  unwholesome  smells,  vapours,  and  stenches,  before 
and  at  the  said  time  when  &c.,  ascended  and  came  from  the  said 
close  in  which  &c.,  unto  and  into  the  said  messuage  and  dwelling- 
[  •177  ]  house,  *and  premises  of  the  defendant,  to  the  great  damage, 
nuisance,  and  annoyance  of  the  defendant  and  his  said  family,  so 
inhabiting  and  dwelling  therein,  and  to  the  great  injury,  prejudice, 
and  annoyance  of  the  defendant  in  his  said  trade  and  business  of 
a  brewer,  he  the  defendant,  at  the  said  time  when  &c.,  so  entered 
into  the  said  close  in  which  &c.,  to  remove  and  abate  the  said 
nuisance,  &c.,  (proceeding  to  justify  the  trespasses  alleged  in  the 
declaration,  and  concluding  with  a  verification.) 

Keplication,  de  injuria. 

At  the  trial  of  the  cause  before  Gurney,  B.,  at  the  last 
Denbighshire  Assizes,  the  defendant  had  a  verdict  on  this 
issue. 

In  Michaelmas  Term,  Erie  obtained  a  rule  to  show  cause  why 
the  judgment  should  not  be  entered  for  the  plaintiff,  non  obstante 
vet^dicto :  against  which 

(1)  Distinguished  in  Lemmon  v.  (afiOrmed  [1895]  App.  Ga.  1,  64  L.  J. 
Webb  [1894]  3  Gh.  1,  63  L.  J.  Ch.  670      Ch.  205).— A.  C. 
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Jeii'is  and  Welsby  showed  cause  (Jan.  19) :  Jones 

The  argument  in  support  of  this  rule  will  be,  that  this  was  a  Williams. 
nuisance  of  omission  only,  and  not  of  commission,  and  that,  there- 
fore, a  notice  or  request  to  the  plaintiff  was  necessary  before  the 
defendant  proceeded  himself  to  abate  the  nuisance,  and  should 
have  been  averred  in  the  plea.  The  case  of  The  Earl  of  Lonsdale 
V.  Nelson  (i)  will  be  relied  upon  in  support  of  this  view.  But  in 
truth,  there  is  no  distinction  between  nuisances  of  omission  and 
of  commission;  and  even  if  there  were,  the  words  used  in  this  plea, 
that  the  plaintiff  '*  permitted  and  suffered  the  filth  &c.,  to  accu- 
mulate," import  an  act  of  commission,  and  are  not  distinguishable 
from  the  words  ''put  and  placed;  "  in  either  case,  the  nuisance 
consists  in  bringing  the  premises  into  such  a  state  as  to  generate 
filth.  The  case  of  The  Earl  of  Lonsdale  v.  Nelson  is  the  first  in 
which  a  distinction  between  nuisances  of  omission  and  of  commis- 
sion is  adverted  *to ;  it  is  there  put  in  argument  only,  and  is  not  [  *178  ] 
adopted  by  any  of  the  Judges  except  Best,  J.,  and  the  case  was 
decided  on  other  grounds.  There  the  right  claimed  was  to  enter 
and  repair  a  pier  in  a  navigable  river,  which  is  very  different  from 
the  right  to  abate  a  nuisance  like  the  present.  In  the  argument 
on  the  part  of  the  plaintiff  in  that  case,  after  citing  authorities  to 
show  that  an  assize  of  nuisance  did  not  lie  for  neglect,  but  only  for 
an  act  of  commission,  it  is  said  that,  **  where  a  party  may  have  an 
assize  of  nuisance,  he  may,  if  he  chooses,  enter  and  redress  the 
injury  himself;  but  where  he  cannot  have  assize,  there  is  nothing 
to  show  that  he  can  enter.*'  But  that  proposition  does  not  appear 
to  be  universally  true;  for  example,  in  the  case  of  trees  overhanging 
another  man's  land,  an  assize  would  not  lie,  and  yet  the  nuisance 
to  the  land  may  be  abated  at  any  moment,  by  cutting  the  trees : 
Bro.  Abr.,  Nuisance,  28  ;  Morrice  v.  Baker  (2). 

(Lord  Abingbr,  C.  B.:  There  is  no  entry  in  that  case;  the  party 
cuts  the  trees  from  his  own  land.) 

It  was  further  argued  in  the  same  case,  that  such  a  work  as  a  pier 
might  sustain  sudden  injury,  as  by  a  storm,  and  that  to  allow  any 
person  to  enter  and  repair  it  the  next  day,  without  notice  and 
reasonable  time  allowed  for  that  purpose  to  the  owner,  would  be 
highly  inconvenient.     That  case,  therefore,  is  in  all  respects  widely 

(1)  26  E.  E.  363  (2  B.  &  C.  302;   3  (2)  3  Bulstr.  196. 

Dowl.  &  Ey.  356). 
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JoNBB  different  from  the  present.  Here  the  plaintiff  is  not  bound  to  act 
Williams,  upon  the  notice  if  it  be  given,  and  therefore  the  giving  of  it  would 
appear  to  be  a  merely  nugatory  act.  It  may  be  essential  to  life 
or  health  that  a  nuisance  of  this  nature  should  be  abatad  imtanter. 
In  8  Bl.  Comm.  5,  it  is  said — ''Whatsoever  unlawfully  annoys 
or  doth  damage  to  another,  is  a  nuisance,  and  such  nuisance  may 
be  abated,  that  is,  taken  away  or  removed,  by  the  party  aggrieved 
thereby,  so  as  he  commit  no  riot  in  the  doing  of  it.*'  So,  in  Rex 
[  *179  ]  V.  Rosewell  (i),  it  is  laid  down  *  without  qualification,  that  if  a  party 
build  a  house  so  near  the  land  of  another,  that  it  become  in  any 
way  a  nuisance,  the  latter  may  enter  upon  the  owner's  soil  and 
pull  it  down.  In  Penniddock's  case  (2),  it  was  resolved,  ''that  the 
dropping  of  water  in  the  time  of  a  feoffee  is  a  new  wrong,  so  that 
the  permission  of  the  wrong  by  the  feoffor  or  his  feoffee  to  continue 
to  the  prejudice  of  another,  should  be  punished  by  the  feoffee  of 
the  house  to  which  &c. ;  and  if  it  be  not  reformed  after  request 
made,  the  quod  perniittat  lies  against  the  feoffee,  and  he  shall 
recover  damages  if  he  do  not  reform  it,  but  without  request  made 
it  doth  not  lie  against  the  feoffee ;  but  against  him  who  did  the 
wrong  it  lies  without  any  request  made,  for  the  law  doth  not 
require  any  request  to  be  made  to  him  who  doth  the  wrong  him- 
self." The  plaintiff,  in  this  case,  who  has  permitted  the  filth  to 
accumulate  upon  his  land,  comes  within  the  description  of  a  party 
who  "  does  the  wrong  himself." 

Erie  and  Toivnsend,  contra  : 

The  plea  is  ill.  It  does  not  contain  any  averment  that  the 
nuisance  originated  with  or  was  the  direct  act  of  the  plaintiff;  it 
does  not  state  that  any  duty  was  cast  upon  him  ;  nor  does  it  show 
this  to  be  a  case  requiring  a  festinum  remedium,  as  in  the  case  of 
instant  danger  to  life  or  health,  in  which  perhaps  the  rule  of  law 
might  be  different.  It  ought,  therefore,  to  have  had  an  allegation 
of  notice  to  the  plaintiff,  and  that  a  reasonable  time  after  such 
notice  given  had  elapsed.  The  cases  cited  on  the  other  side  are 
all  cases  where  the  defendant  was  subjected  to  a  positive  depriva- 
tion of  something  previously  enjoyed  by  him,  but  in  such  a  case 
as  this,  a  mere  continuance  of  a  nuisance  of  smell,  a  party  has  no 
right  to  enter  upon  the  land  of  another  to  abate  it,  without  notice 
given  to  remove  it,  and  reasonable  time  allowed  for  that  purpose. 
[  •180  ]  In  The  Earl  of  Lonsdule  v.  Nelson,  *Lord  Tbntbrden  appears  to 
1    2  Salk.  459.  (2)  5  Co.  Bep.  101. 
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recognize  the  distinction  now  contended  for,  when  he  says,  ''  The  Jonss 
defendants  have  not  alleged  that  immediate  repairs  were  necessary,  Williams. 
nor  that  any  person  bound  to  repair  had  neglected  to  do  so  after 
notice."  Pem^ddock's  case  is  really  in  favour  of  the  defendant, 
who  stands,  upon  the  allegations  in  this  plea,  in  the  situation  of  a 
feoffee  or  alienee  of  the  locus  in  quo.  In  Shalmer  v.  PuLteney  (i), 
where  it  was  held  that  a  quod  permitted  lies  against  the  owner  of 
the  land,  his  heir  or  feoffee,  in  respect  of  a  nuisance  levied  by  a 
stranger,  a  request  was  alleged  in  the  declaration.  The  distinction  be- 
tween permissive  and  voluntary  waste,  which  is  recognized  in  Martin 
V.  GUham  (2),  is  analogous  to  that  which  obtains  in  the  present 
case.  The  only  case  in  which,  according  to  the  authorities,  a  notice  or 
request  is  unnecessary,  is  that  of  trees  overhanging  a  highway;  the 
reason  being,  that  any  person  may  lawfully  stand  there  to  cut  them. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B.  : 

A  rule  was  obtained  in  this  case,  by  Mr.  Erie,  for  judgment 
non  obstante  veredicto  on  the  4th  plea  found  for  the  defendant,  and 
argued  a  few  days  ago.  This  plea,  to  an  action  of  trespass  quare 
elausum  fregit,  stated,  that  the  defendant,  before  and  at  the  said 
time  when  &c.,  was  possessed  of  a  dwelling-house,  near  the  locus 
in  quo,  and  dwelt  therein ;  and  that  the  plaintiff,  before  and  at  &c., 
injuriously  and  wrongfully  permitted  and  suffered  large  quantities 
of  dirt,  filth,  manure,  compost,  and  refuse,  to  be,  remain,  and 
accumulate  on  the  locus  in  quo,  by  reason  whereof  divers  noxious, 
offensive,  and  unwholesome  smells,  &c.  came  from  the  close  into 
the  defendant's  dwelling-house;  and  then  the  defendant  justifies 
the  trespass,  by  entering  in  order  to  abate  the  nuisance,  and  in  so 
doing  damaging  the  wall,  and  digging  up  the  soil. 

The  question  for  us  to  decide  is,  whether  this  plea  is  bad  after       I  ^^^  ] 
verdict ;  and  we  are  of  opinion  that  it  is. 

The  plea  does  not  state  in  what  the  wrongful  permission  of 
the  plaintiff  consisted ;  whether  he  was  a  wrong-doer  himself,  by 
originally  placing  the  noxious  matter  on  his  close,  and  afterwards 
permitting  it  to  continue;  or  whether  it  was  placed  by  another, 
and  he  omitted  to  remove  it ;  or  whether  he  was  under  an  obliga- 
tion, by  prescriptive  usage  or  otherwise,  to  cleanse  the  place  where 
the  nuisance  was,  and  he  omitted  to  discharge  that  obligation, 
(1)  1  Ld.  Ray.  276.  (2)  7  Ad,  &  El.  540  ;  2  N,  &  P,  568, 
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JoNBs  whereby  the  nuisance  was  created.  The  proof  of  any  of  these 
Williams,  three  circumstances  would  have  supported  the  plea ;  and  if  in  none 
of  the  three  cases  a  notice  to  remove  the  nuisance  was  necessary 
before  an  entry  could  take  place,  the  plea  is  good ;  but,  if  notice  was 
necessary  in  any  one,  the  plea  is  bad,  by  reason  of  its  neither  con- 
taining an  averment  that  such  a  notice  was  given,  or  showing  that 
the  continuance  was  of  such  a  description  as  not  to  require  one. 

It  is  clear,  that  if  the  plaintiff  himself  was  the  original  wrong- 
doer, by  placing  the  filth  upon  the  locus  in  quo,  it  might  be  removed 
by  the  party  injured,  without  any  notice  to  the  plaintiff ;  and  so, 
possibly,  if  by  his  default  in  not  performing  some  obligation 
incumbent  on  him,  for  that  is  his  own  wrong  also;  but  if  the 
nuisance  was  levied  by  another,  and  the  defendant  succeeded  to 
the  possession  of  the  loctis  in  quo  afterwards,  the  authorities  are  in 
favour  of  the  necessity  of  a  notice  being  given  to  him  to  remove, 
before  the  party  aggrieved  can  take  the  law  into  his  own  hands. 

We  do  not  rely  on  the  decision  in  The  Earl  of  Lonsdale  v.  Nelson^ 
as  establishing  the  necessity  of  notice  in  such  a  case,  for  there 
much  more  was  claimed  than  a  right  to  remove  a  nuisance,  viz.  a 
right  to  construct  a  work  on  the  plaintiff's  soil,  which  no  authority 
warranted ;  but  Lord  Wynford's  dictum  is  in  favour  of  this  objec- 
tion, for  he  states  that  a  notice  is  requisite  in  all  cases  of  nuisance 
[  *182  ]  «by  omission,  and  the  older  authorities  fully  warrant  that  opinion, 
where  the  omission  is  the  non-removal  of  a  nuisance  erected  by 
another.  Penruddock's  case  shows  that  an  assize  of  quod  permittnt 
prostemere  would  not  lie  against  the  alienee  of  the  party  who  levied 
it  without  notice.  The  judgment  in  that  case  was  affirmed  on 
error ;  and  in  the  King's  Bench,  on  the  argument,  the  Judges  of 
that  Court  agreed  that  the  nuisance  might  be  abated,  without  suit, 
in  the  hands  of  the  feoffee  ;  that  is,  as  it  should  seem,  with  notice ; 
for  in  Jenkins's  Sixth  Century,  case  57,  (no  doubt  referring  to 
Penruddock's  case),  the  law  is  thus  stated:  ''A.  builds  a  house, 
so  that  it  hangs  over  the  house  of  B.,  and  is  a  nuisance  to  him.  A. 
makes  a  feoffment  of  his  house  to  C,  and  B.  a  feoffment  of  his 
house  to  D.,  and  the  nuisance  continues.  Now  D.  cannot  abate 
the  said  nuisance,  or  have  a  quod  permittat  for  it,  before  he  makes 
a  request  to  C.  to  abate  it,  for  C.  is  a  stranger  to  the  wrong :  it 
would  be  otherwise  if  A.  continued  his  estate,  for  he  did  the  wrong. 
If  nuisances  are  increased  after  several  feoffments,  these  increases 
are  new  nuisances,  and  may  be  abated  without  request." 

We  think  that  a  notice  or  request  is  necessary,  upon  these 
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authorities,  in  the  case  of  a  nuisance  continued  by  an  alienee  ;  and 
therefore  the  plea  is  bad,  as  it  does  not  state  that  such  a  notice 
was  given  or  request  made,  nor  that  the  plaintiiBf  was  himself  the 
wrong-doer,  by  having  levied  the  nuisance,  or  neglected  to  perform 
some  obligation,  by  the  breach  of  which  it  was  created. 

Lord  Abinoer,  C.  B.,  observed,  that  it  might  be  necessary  in  some 
cases,  where  there  was  such  immediate  danger  to  life  or  health  as 
to  render  it  unsafe  to  wait,  to  remove  without  notice ;  but  then  it 
should  be  so  pleaded  ;  in  which  the  rest  of  the  Court  concurred. 

Rttle  absolute. 


JONBS 

Williams. 


LLEWELLYN  v.  The  EAEL  of  JERSEY  and  Another  (1). 

(11  Meeson  &  Welsby,  183—190;  S.  C.  12  L.  J.  Ex.  243.) 

A  deed  conveyed  a  piece  of  land,  forming  part  of  a  close,  by  reference  to 
a  schedule  annexed.  The  schedule  described  the  land,  in  a  column  headed 
**No.  on  the  plan  of  the  Briton  Ferry  Estate,"  as  **  153  b ;  "  in  a  second 
column,  headed  *'  Description  of  premises,"  as  **  a  small  piece  marked  on 
the  plan ;  "  in  a  third  column,  as  being  in  the  occupation  of  J.  E. ;  and  in 
a  fourth,  as  "34  perches."  At  the  time  of  the  contract,  a  line  was  drawn 
upon  the  plan  as  the  boundary  line  dividing  the  piece  153  b  from  the  rest 
of  the  close  of  which  it  formed  a  part.  The  plan  was  drawn  to  a  scale,  but, 
upon  measurement  of  the  land,  was  found  incorrect;  and  153  b  contained, 
within  the  line  so  drawn,  less  than  34  perches  according  to  the  actual 
measurement  on  the  plan,  and  27  perches  only  according  to  the  actual 
measurement  of  the  land :  Held,  that  the  statement  that  the  piece  of  land 
conveyed  contained  34  perches,  was  merely  /aha  demonstration  the  prior 
portion  of  the  description  being  sufficient  to  convey  it,  and  that  the  deed 
passed  only  the  portion  of  land  actually  marked  off  on  the  plan,  as  measured 
by  the  scale. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and 
cutting  down  trees  therein.  Pleas,  first,  not  guilty  ;  secondly,  that 
the  close  in  which  &c.,  was  not  the  close  of  the  plaintiff :  thirdly, 
that  it  was  the  close,  soil,  and  freehold  of  the  Earl  of  Jersey. 
Issues  thereon. 

At  the  trial  before  Bolfe,  B.,  at  the  last  Glamorganshire  Assizes, 

it  appeared  that  the  close  in  question  consisted  of  a  long  narrow 

strip  of  land,  containing  upwards  of   an  acre,  bounded  on  the 

north-east  by  the  high  road  from  Neath  to  Cardiff,  and  on  the  west 

and  south-west  by  the  sea-shore ;  and  abutting  at  its  south-eastern 

extremity  upon  a  garden  in  the  occupation  of  a  Mrs.  Thomas.    The 

whole  of  this  strip  of  land  had  originally  belonged  to  the  Earl  of 

Jersey,  who,  in  the  year  1821,  contracted  with  one  Lewis  Thomas  for 

(1)  Lyle  V.  Richards  (1866)  L.  B.  1  H.  L.  222;  35  L.  J.  Q.  B.  214;  Davis  v. 
Shepherd  (1866)  L.  E.  1  Ch.  410. 
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the  sale  to  him  {inter  alia)  of  a  part  of  it ;  and  by  lease  and  release, 
dated  in  the  year  1888,  the  premises  so  contracted  to  be  sold  were 
conveyed  to  a  person  under  whom  the  plaintiff  claimed,  by  the 
following  description :  "  All  and  every  the  messuages  or  tenements, 
lands,  hereditaments,  and  premises,  the  particulars  whereof  respec- 
tively are  set  forth  in  the  three  schedules  respectively  annexed  to 
this  indenture."  The  *plot  in  question  was  the  last  item  in  the 
third  schedule,  which  was  in  the  following  form  : 


No.  on  the  Plan  of  the 
Briton  Ferry  Estate. 

Description  of  Premises. 

In  whose  Oocapation. 

165  g. 

Tyr-y-TwrHou8e,  now 
called  Bigland  Lodge. 

The  said  John  Elring- 
ton. 

A.     lU        P. 

1     0    30 

165  h. 

Pleasare-gardens,  &c. 

Ditto. 

0     14 

165  i. 

Dwelling  -  house   and 
offices. 

Catherine  Thomas, 
under  a  lease   from 
the  late  Lord  Vernon. 

0     15 

1 

153  b. 

A  small  piece  marked 
in  the  plan. 

The  said  John  Elring- 
ton. 

0    0    34  ' 

In  the  plan  of  the  Briton  Perry  Estate,  referred  to  in  the  schednle, 
the  property  was  delineated  as  follows;  the  line  on  158b  being 
drawn  roughly  with  a  pen,  and  the  letters  L  T  (the  initials  of 
Lewis  Thomas)  also  written  with  a  pen: 


[•185] 


In  this  plan,  it  appeared,  the  boundary  of  165  h  had  been  erroneously 
laid  down,  it  being  in  fact  a  chain  longer,  in  the  direction  of  the 
dotted  line  on  the  above  sketch  (which  was  not  in  the  map).  It 
appeared  also  that  the  piece  153  b,  as  marked  upon  the  plan,  con- 
tained 27  perches  only  by  actual  measurement;  and  that  the 
measurement  *of  it  according  to  the  plan  (which  was  drawn  to  a 
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scale),  though  it  made  it  wider  and  larger  than  the  real  extent,  Llbwelltn 
even  then  did  not  make  it  amount  to  84  perches.  The  plaintiff  eabl  of 
relied,  in  order  to  maintain  his  action,  upon  a  trespass  by  the  Jbbskt. 
cutting  down  of  a  tree,  which  the  jury  found  not  to  be  within  the 
boundary  line  drawn  on  the  plan,  nor  within  the  portion  of  land 
conveyed,  if  84  perches  were  to  be  included,  computed  according 
to  the  measurement  on  the  plan ;  but  which  would  fall  within  it, 
if  the  line  were  to  be  advanced  upon  the  land  parallel  to  that  drawn 
with  ink  on  the  plan,  so  as  to  include  84  actual  perches,  or  if  the 
line  were  to  be  either  a  continuation  of  the  (dotted)  line  at  the 
termination  of  the  real  boundary  of  165  h,  or  a  line  drawn  parallel 
thereto,  and  containing  84  perches,  according  to  the  measurement 
on  the  plan,  or  the  actual  measurement.  The  plaintiff  contended, 
that  the  boundary  of  158  b  having  been  drawn  under  the  mistake 
arising  from  the  erroneous  boundary  line  of  165  h,  its  proper 
boundary  would  be  either  the  continuation  of  the  dotted  line  (which 
would  give  him  much  more  than  84  perches),  or  a  line  drawn 
parallel  thereto,  so  as  to  contain  84  actual  perches.  The  learned 
jAidge  was  of  opinion  that  the  plaintiff  was  entitled  to  84  perches, 
to  be  included  in  a  line  drawn  parallel  to  the  boundary  line  upon 
the  plan,  according  to  the  measurement  on  the  plan ;  and  under 
his  direction  the  jury  found  a  verdict  for  the  defendants,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on 
the  second  and  third  issues. 

In  Michaelmas    Term,   Chilton    obtained    a  rule    accordingly, 
against  which 

E,  V.  Williarm  and  W.  M.  James  now  showed  cause : 

The  contest  between  these  parties  is  this.  Lord  Jersey  says, 
that  nothing  passed  by  his  conveyance  but  what  is  included  within 
a  line  drawn  upon  the  land  as  the  boundary  line  of  158  b  is  drawn 
upon  the  plan.  The  plaintiff  says,  as  the  *object  manifestly  was  [  •186  ] 
to  give  the  purchaser  a  frontage  to  the  sea  for  the  whole  of  the 
piece  165  h,  and  as  the  boundary  of  that  piece  is  erroneously  laid 
down  upon  the  plan,  he  has  a  right  to  have  the  boundary  line  of 
153  b  drawn  in  extension  of  the  real  boundary  of  165  h.  Now  it 
is  clear,  that  the  part  of  the  plan  to  which  the  schedule  refers  is  by 
such  reference  to  be  considered  as  incorporated  in  the  deed :  it  is 
the  same  thing  as  if  it  had  been  actually  drawn  upon  the  deed. 
When  these  parties  contracted,  there  was  no  boundary,  natural  or 
artificial,  to  the  west,  dividing  the  piece  158  b  from  the  rest  of  the 
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Llewellyn  property :  it  became  necessary,  therefore,  that  they  should  create 
Earl  of  *  boundary ;  this  they  did  by  drawing  a  line  with  ink  upon  the 
Jebsey.  jxxsk]),  which  being  drawn  to  a  scale,  the  quantity  which  passes  by 
the  conveyance  is  at  once  ascertained  by  the  application  of  that 
scale  to  the  map.  The  deed  must  be  considered  as  expressing  that 
which  the  map  expresses,  just  as  if  it  had  been  defined  in  express 
words,  by  distance  and  by  the  angle,  in  the  parcels  of  the  deed :  in 
that  case  the  parties  could  not  have  varied  therefrom  either  as  to 
the  distance  or  the  angle ;  and  the  same  rule  applies,  when  they 
express  it  by  symbols,  which  are  by  reference  incorporated  in  the 
deed.  Neither  of  the  parties  can  afterwards  claim  what  they  would 
have  bargained  for  if  the  map  had  been  correct.  It  is  probable 
that  neither  of  the  parties  ever  saw  the  spot,  and  that  the  map, 
with  reference  to  which  they  create  a  boundary,  was  all  they  had 
before  them.  The  primary  description  is  that  which  is  marked  upon 
the  plan ;  and  the  error  in  the  number  of  perches  is  immaterial, 
and  falls  within  the  rule  ihskt  falsa  demonstratio  non  nocet, 

(Parke,  B.  :  The  plaintiff  says  the  principal  subject  of  bargain  is 
the  84  perches,  and  that,  looking  at  the  plan,  he  does  not  get  that, 
therefore  the  plan  is  the/a/m  demonstratio.) 

The  answer  is,  that  the  parties  bargained  on  the  footing  of  the 
plan,  both  supposing  it  to  be  correct ;  they  bargained  for  a  certain 
[  *187  ]  quantity,  with  certain  boundaries,  which  they  ^proceeded  to  define 
by  reference  to  the  plan :  whereas  now  the  plaintiff  says  the  plan 
is  incorrect  in  the  delineation  of  an  adjoining  close,  and  so  claims 
a  much  larger  quantity,  not  falling  within  that  description,  and 
which  he  admits  he  did  not  bargain  for,  but  which  he  would  have 
bargained  for  had  the  plan  been  correct.  It  is  true,  the  piece  of 
land  within  the  lines  drawn  on  the  plan  contains  27  perches  only ; 
but  the  parties  having  the  plan  before  them,  and  agreeing  so  to 
define  the  boundary,  it  must  be  taken  that  they  assumed  the 
quantity  within  those  lines  to  be  84  perches :  and  the  agreed 
boundary  cannot  afterwards  be  varied  because  the  quantity  turns 
out  in  fact  to  be  less,  and  that  assumption  proves  to  have  been 
erroneous. 

(Parse,  B.  :  You  say  the  description  of  the  piece  in  the  schedule, 
by  reference  to  the  plan,  is  sufficient,  and  then  constat  de  id^ntitatfy 
and  the  error  as  to  the  number  of  perches  is  merely  faUa 
demonstratio,) 
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Yes.     It  is  like  the  case  put  in  Sheppard's  Touchstone,  248 
one  grant  in  this  manner  all  my  meadow  in  D.,  containing  ten 
acres,  whereas  in  truth  his  meadow  there   doth  contain  twenty 
acres,  it  seems  this  is  a  good  grant  for  the  whole  twenty  acres." 

(RoLFE,  B. :  If  it  had  been  called  twenty-seven  perches,  but 
really  contained  thirty-four,  could  Lord  Jersey  have  said  the 
purchaser  should  not  take  the  whole?) 

They  were  then  stopped  by  the  Court. 

Chilton  and  Nicholl  Came,  in  support  of  the  rule  : 

It  was  evidently  intended  that  the  boundary  line  of  158  b  should 
be  a  prolongation  of  the  boundary  of  165  h,  and  so  accordingly  the 
line  was  drawn  upon  the  plan.  But  then,  when  the  plan  comes  to 
be  applied  to  the  land,  the  boundary  of  165  h  being  inaccurately 
laid  down,  and  being  therefore  advanced,  that  of  158  b  must  also 
be  advanced  in  continuation  of  it. 

(Alderson,  B.  :  I  do  not  see  how  the  mistake  in  the  boundary  of 
165  h  affects  the  case ;  there  is  no  reference  to  that  close  in  the 
description  of  158  b  in  the  schedule.) 

At  all  events,  the  plaintiff  is  clearly  entitled  to  84  perches  of 
land ;  and  the  question  is  whether,  in  construing  the  plan,  he  is 
to  have  only  what  a  surveyor  would  lay  out  upon  the  plan  with 
rule  and  compasses,  or  is  not  rather  entitled  to  what  a  person  of 
common  understanding  would  say  was  included  in  such  a  contract. 
The  first  rule  in  the  construction  of  deeds  is,  that ''  the  construction 
be  favourable,  and  as  near  the  words  and  apparent  intents  of  the 
parties,  as  the  rules  of  law  will  permit,  for  the  maxims  of  law  are, 
that  verba  intentioni  debent  irisercirey  et  benigne  interpretamur  chartas 
propter  simplicitatem  laicorum.  And  therefore  the  construction 
must  be  reasonable,  and  according  to  common  understanding"  (i). 
Now  a  layman,  looking  at  this  description,  would  at  once  say  that 
he  was  to  have  by  the  contract  84  perches  of  land ;  that  is  the 
substantial  and  important  part  of  the  description.  The  bargain 
was  not  made  with  reference  to  the  plan,  but  to  the  real  state  of 
things ;  but  by  the  plan  the  parties  are  misled  into  the  false 
description.  They  might  not  be  aware  that  the  plan  was  drawn  to 
a  scale.  There  being  an  ambiguity  in  the  description,  the  language 
of  the  deed  must  be  taken  most  strongly  against  the  grantor. 

(I)  2  BL  Com.  379. 
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Llkwblltn  Parke,  B.  : 


«. 


Earl  op  It  seems  to  me,  that  when  the  facts  of  this  case  are  folly 
understood,  there  can  be  no  reasonable  doubt  upon  it :  the  simple 
question  being,  what  passed  by  the  deed  of  1833.  That  deed 
recites  a  contract  for  the  sale  of  certain  lands,  by  a  description 
corresponding  with  that  subsequently  contained  in  the  deed,  and 
then  proceeds  to  convey  them,  with  a  reference  for  that  description 
to  three  schedules.  The  portion  of  the  particular  schedule  (the 
third)  which  relates  to  the  piece  in  question,  states  it,  in  the  first 
column,  which  is  headed  ''No.  on  the  plan  of  the  Briton  Ferry 

[  •189  ]  Estate,"  to  be  "  153  b ;  "  in  the  second  *column,  under  the 
heading  *'  Description  of  premises,"  it  is  stated  to  be  ''a  small 
piece  marked  on  the  plan  ;  "  in  the  third,  it  is  described  as  being 
in  the  possession  of  John  Elrington ;  and  in  the  fourth,  as  con- 
taining 84  perches.  Now  it  appears  to  me  that  this  case  may  be 
determined  by  the  application  of  two  well-known  maxims  of  law. 
The  first  is,  that  ''verba  relata  inesse  videntur;''  according  to 
which,  we  must  consider  it  to  be  the  same  thing  here,  as  if  the 
map  or  plan,  which  is  there  referred  to,  had  been  actually  inserted 
in  the  deed.  But  the  words  ''34  perches,"  having  no  relation  to 
the  plan,  must  be  taken  to  mean  34  perches  by  admeasurement. 
Then  the  other  rule  of  law  applies,  that  as  soon  as  there  is  an 
adequate  and  sufficient  definition,  with  convenient  certainty,  of 
what  is  intended  to  pass  by  a  deed,  any  subsequent  erroneous 
addition  will  not  vitiate  it ;  according  to  the  maxim  **  falsa  demon- 
stratio  non  nocet.**  Is  there  then  that  convenient  certainty  in  this 
case  ?  As  to  the  plan  no  question  is  made,  and  the  black  line  is 
admitted  to  have  been  put  upon  it  with  the  intention  of  pointing 
out  what  was  contracted  for  :  the  plan  also  appears,  on  the  face  of 
it,  to  be  drawn  to  a  scale,  and  it  is  incorporated,  on  the  principle 
already  mentioned,  with  the  deed.  Three  of  the  boundaries  were 
already  fixed,  and  nothing  remained  to  be  fixed  but  the  boundary 
to  the  west,  which  may  be  fixed  immediately  by  drawing  a  line 
upon  the  land,  corresponding,  according  to  the  scale,  with  that 
drawn  upon  the  plan.  Thus  the  portion  conveyed  is  perfectly 
described,  and  can  be  precisely  ascertained,  and  no  difficulty  arises 
except  from  the  subsequent  statement,  that  it  contains  34  perches. 
That,  however,  becomes  merely  a  false  description  of  that  which  is 
conveyed  with  convenient  certainty  before ;  and  resembles  the  case 
in  Sheppard's  Touchstone,  of  the  meadow  in  D.,  described  as  con- 
taining ten,  when  in  fact  it  contained  twenty  acres.    It  is  a  mere 
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falsa  de}no7i8traHOf  and  does  not  affect  that  which  is  already  suffi- 
ciently conveyed.  *By  the  application,  therefore,  of  the  legal 
maxims  I  have  mentioned,  this  case  is  readily  determined :  and  it 
is  of  much  more  importance  that  we  should  adhere  strictly  to  legal 
maxims,  than  attempt  to  evade  them  in  order  to  meet  the  supposed 
intention  of  the  parties.  If  they  really  intended  in  this  case  to 
make  the  boundaries  of  the  two  closes  correspond,  they  should 
have  taken  care  to  use  proper  words  for  that  purpose,  which  they 
have  not  done.  Sitting  here,  we  can  only  say  that  the  portion 
separated  by  the  line  upon  the  plan,  and  that  alone,  passed  by  the 
description  they  have  employed.  The  verdict,  therefore,  ought  not 
to  be  disturbed. 

AliDEBSON,  B. : 

I  am  of  the  same  opinion.  It  is  quite  clear  that,  applying  the 
true  principles  of  law  to  the  construction  of  this  deed,  we  must  be 
governed  by  the  description  contained  in  it,  and  cannot  travel  out 
of  it  to  consider  what  the  parties  may  have  intended.  It  appears 
to  me  that  the  statement  as  to  the  84  perches  is  merely  falsa 
demonstratio  ;  and  it  is  one  which  applies  as  well  to  tlie  defendant's 
as  to  the  plaintiff's  case.  Looking  at  the  description,  it  is  clear 
that  what  was  conveyed  was  the  small  parcel  158  b,  as  defined 
upon  the  plan  produced  at  the  trial. 

GuRNBY,  B.,  concurred. 

BoLFB,  B. : 

There  was  an  alternative  view  presented  to  the  jury,  either  of 
which  gave  the  defendants  the  verdict.  I  rather  suggested  the 
second  as  being  the  correct  view,  but  I  am  now  satisfied  that  the 
first  was  the  proper  one,  namely,  that  the  plaintiff  was  entitled 
only  to  the  portion  actually  marked  off  upon  the  plan. 

,  Rule  discharged. 
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SPENCE  V.  ROGEES(l). 

(11  Meeson  &  Welaby,  191—197;  S.  C.  12  L.  J.  Ex.  252 ;  2  DowL  N.  S.  999.) 

Trespass  for  breaking  and  entering  the  dwelling-house  and  garden  of  the 
plaintiff,  and  making  a  great  noise  and  disturbanoe  therein,  &c.,  &c., 
whereby  the  plaintiff  and  his  family  were  greatly  harassed,  disturbed,  and 
annoyed  in  the  peaceable  possession  of  the  dwelling-house,  && 

Plea,  that,  after  the  trespass  and  after  the  commencement  of  the  suit, 

(1)  Affirmed    (sub  nom.  Bogera  v.      15  L.  J.  Ex.  49),  and  in  H.  L.  (12  Gl. 
Spence)  in  Exch.  C!h.  (13  M.  &  W.  671,      &  Fin.  700).— A.  G. 
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8 PENCE  the  plaintiff  had  become  bankrupt,  and  one  W.  P.  was  appointed  assignee, 

r>  whereby  and  by  virtue  of  the  statutes  &c.  the  said  causes  of  action  vested 

RoGEES.  jjj  ^Q  gj^j^j  -^  p  .  jjeit[^  Qn  general  demurrer,  that  the  plea  was  bad. 

Qtutre,  whether  it  would  have  been  good  if  it  had  been  shown  that  the 
locus  in  qtto  passed  to  the  assignee. 

Trespass  for  breaking  and  entering  the  dwelling-house  and 
garden  of  the  plaintiff,  and  making  a  great  noise  and  disturbance 
therein,  and  staying  and  continuing  therein,  making  such  noise 
and  disturbance,  for  a  long  space  of  time,  to  wit,  ten  days,  and 
forcing  and  breaking  open  and  damaging  the  doors,  locks,  staples, 
and  hinges  of  the  dwelling-house,  and  by  walking  destroying  the 
herbage,  and  tearing  up,  breaking  up,  breaking  down,  and  damaging 
the  fruit  trees  and  fruit,  shrubs,  and  plants,  and  seizing  and  taking 
away  certain  furniture  and  chattels  of  the  plaintiff,  and  exposing 
them  for  sale,  and  selling  them  upon  the  premises  of  the  plaintiff 
without  his  license  or  authority ;  whereby  and  by  means  of  which 
several  premises  the  plaintiff  and  his  family  were  greatly  harassed, 
disturbed,  and  annoyed  in  the  peaceable  possession  of  the  said 
dwelling-house  and  garden ;  and  the  plaintiff  was  prevented  from 
carrying  on  and  transacting  his  lawful  business,  and  was  deprived 
of  the  use  and  enjoyment  of  his  said  goods  and  chattels. 

Flea,  actionem  tdterius  non,  because  after  the  trespass,  and  after 
the  commencement  of  this  action,  the  plaintiff  had  become  bank- 
rupt, and  one  W.  Fennell  had  been  appointed  his  assignee,  who 
then  accepted  the  said  appointment ;  by  virtue  of  which  appointment 
and  acceptance,  and  by  force  of  the  statutes,  the  said  causes  of 
action  and  every  of  them  became  absolutely  vested  in  and  transferred 
to  the  said  W.  Fennell. 

To  this  plea  the  plaintiff  demurred  generally,  stating,  as  the 
point  for  argument,  that  the  declaration  disclosed  a  variety  of 
causes  of  action  which  did  not,  according  to  law,  pass  to  or  vest  in 
the  plaintiff's  assignees. 

Joinder  in  demurrer. 

[  192  ]  Peacock,  in  support  of  the  demurrer,  was  stopped  by  the 

Court,  who  asked  Manning,  Serjt.,  who  appeared  to  support  the 
plea,  whether  be  could  distinguish  the  case  from  that  of  Clark  v. 
Calvertil). 

Manning,  Serjt. : 
This  case  is  distinguishable  from  Clark  v.  Calvert,  because  it  has 
(1)  21  B.  B.  528  (8  Taunt  742 ;  3  Mooro,  96). 
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arisen  since  the  passing  of  the  6  Geo.  lY.  c.  16  (i),  and  must  be  Spencb 
decided  with  respect  to  the  63rd  and  64th  sections  of  that  Act,  the  Rogers. 
first  relating  to  personal  and  the  other  to  real  property.  It  has 
been  decided,  with  respect  to  the  64th  section,  that  it  operates  to 
pass  all  the  bankrupt's  real  property,  and  all  rights  in  respect  of  it 
belonging  to  the  bankrupt.  Thus,  in  Michell  v.  Hughes  (2),  it  was 
held  that  a  right  of  entry,  vested  in  husband  and  wife  in  right  of 
the  wife,  passed  to  the  assignees  of  the  husband.  Smith  v.  Cojfin  (3) 
shows  that  every  thing  that  belongs  to  the  bankrupt  passes  to  his 
assignees.  In  Michell  v.  Hughes,  Tindal,  Gh.  J.,  after  referring  to 
Smitli  V.  Coffin,  says,  '*  As  that  case  has  established  that  such  right 
of  entry  was  an  hereditament  within  the  meaning  of  the  Bankrupt 
Act,  and  that  it  passed  to  the  assignees  under  the  general  words 
inserted  in  the  bargain  and  sale,  we  think  the  same  construction 
must  be  put  on  the  present  Bankrupt  Act,  notwithstanding  some 
words  omitted  in  the  64th  section  which  are  to  be  found  in  the 
previous  Acts ;  for  we  think  neither  the  extent  nor  the  nature  of 
the  bankrupt's  property,  intended  to  be  vested  in  the  assignees  for 
the  benefit  of  the  creditors,  is  thereby  in  any  way  limited  or  con- 
fined."  This  was  a  trespass  committed  upon  property  of  which 
the  bankrupt  was  possessed  before  his  bankruptcy,  and  which 
passed  to  the  assignees,  and  the  assignees  are  entitled  to  damages 
for  any  deterioration  it  may  have  sustained. 

(Parkb,  B.  :  Are  there  not  matters  included  in  this  declaration 
for  which  the  assignees  would  *not  be  entitled  to  recover  ?)  [  *in  ] 

No;  the  personal  injury  is  j)rimd/aci6  only  matter  of  aggravation. 
Any  plea,  therefore,  which  justifies  the  entry  will  be  an  answer  to 
the  personal  injury,  unless  the  plaintiff,  by  a  new  assignment, 
gives  notice  to  the  defendant  that  he  means  to  insist  upon  it  as  a 
substantive  cause  of  action:  Taylor  v.  Cole  (4,),  No  injury  of  a 
personal  nature  is  alleged  as  forming  part  of  the  gist  of  this  action. 
The  action  is  for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  garden,  and  premises,  and  making  a  great  noise  and  dis- 
turbance therein,  &c.,  and  the  allegation  that  the  plaintiff  and  his 
family  were  disturbed  and  annoyed  thereby  is  only  under  the  per 
quod,   and  is  mere   matter  of  aggravation,  which  could  not  be 

(1)  Bepealed  by  12  &  13  Vict.  c.  106,  (2)  6  Bing.  689 ;  4  Moo.  &  P.  577. 

8.  1 ;  see  now  Bankruptcy  Act,  1883  (3)  3  R  £.  435  (2  H.  Bl.  444). 

(46  &  47  Tict.  c.  62),  S8.  44  and  168.—  (4)  1  E.  E.  706  (3  T.  E.  292 ;  1  H. 

A.  C.  Bl.  555). 

B.B. — ^VOL.  LXin.  87 
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Spencb  pleaded  to.  The  whole  of  the  substantial  grievance  alleged  as  the 
BooBEs.  ground  of  the  action  might  have  taken  place,  consistently  with 
the  declaration,  in  the  absence  of  the  plaintiff.  The  right  to 
recover  for  the  personal  injury  is  consequent  upon  the  injury 
to  the  real  property,  and  the  right  to  recover  damages  for  that 
would  pass  to  the  assignees. 

(Parke,  B.  :   The  plea  does  not  state  that  the  assignees  have 
made  their  election  to  sue.) 

No  election  is  necessary :  the  right  vests  in  the  assignees  at  once, 
as  in  any  other  case.  Suppose  the  defendant  had  pulled  down  the 
plaintiff's  house,  could  it  be  contended  that  the  right  of  action  in 
such  case  did  not  pass  to  the  assignees  ?  Clearly  not.  In  Wri/jht  v: 
Fairfield  (i),  it  was  held  that  assignees  under  bankruptcy,  since  the 
stat.  6  Geo.  IV.  c.  16,  might  maintain  an  action  for  unliquidated 
damages  which  accrued  before  the  bankruptcy  by  non-performance 
of  a  contract. 

(Parke,  B.  :  Because  that  was  part  of  the  personal  estate.  It 
was  a  contract  relating  to  personal  property,  and  the  action  was 
for  a  wrongful  act  which  prevented  a  profit  from  coming  to  the 
assignees.  If  the  personal  property  passes,  the  contract  also  will 
[  *194  ]  pass.  The  ^injury  here  complained  of  does  not  at  all  affect  the 
value  of  the  real  property.  Under  this  plea  you  might  give 
evidence  of  a  trespass  committed  ten  years  ago,  and  your  argument 
must  go  to  the  extent  that  the  assignees  can  support  this  action  of 
trespass  for  an  entry  which  may  have  been  committed  ten  years 
before  their  appointment.  Clark  v.  Calvert  appears  to  me  to 
decide  that  the  assignees  cannot  maintain  such  an  action.  The 
Court  there  perhaps  unnecessarily  go  into  the  question  as  to  the 
right  of  the  assignees  to  interfere.) 

In  that  case,  the  bankruptcy  and  assignment  were  pleaded,  and 
therefore  it  would  depend  upon  the  words  of  the  assignment 
whether  the  right  of  action  passed.  Here  every  thing  of  which 
the  bankrupt  was  possessed  is  assigned,  because  the  effect  of  the 
statute  is  to  vest  every  right  of  which  he  was  possessed  in  the 
assignees. 

(Parke,  B.  :  Have  you  any  authority  to  show  that  assignees  can 
maintain  an  action  of  trespass  qtiare  clausum  /regit  for  a  trespass 

(1)  2  B.  &  Ad.  727. 


VOL.  LXin.]     1843.     EX.     11  MEE.  &  W.  194—195.  579 

not  committed  in  their  own  time  ?  Smith  v.  Mills  (i)  seems  to  spbnce 
show  the  contrary.  It  is  there  said  that,  to  entitle  a  man  to  bring  booers. 
trespass,  he  must,  at  the  tinie  when  the  act  was  done  which  con- 
stitutes the  trespass,  either  have  the  actual  possession  in  him  of  the 
thing  which  is  the  object  of  the  trespass,  or  else  he  mast  have  a 
constructive  possession  in  respect  of  the  right  being  actually  vested 
in  him.) 

The  Court  is  there  speaking  of  the  party  in  whom  the  right  to 
bring  an  action  of  trespass  was  originally  vested  :  how  far  the  right 
so  vested  would  be  transmissible  to  other  persons  was  not  the 
subject  of  inquiry :  Brandon  v.  Sands  (2). 

(Parke,  B.  :  How  are  the  assignees  to  recover  for  this  trespass, 
committed,  it  may  be,  many  years  before  the  bankruptcy  ?) 

By  showing  that  a  right  of  action  accrued  to  the  bankrupt — that 
he  became  bankrupt — and  that  his  rights  of  action  vested  in  the 
plaintiffs  as  his  assignees.  If  the  Bankrupt  Acts  are  so  framed 
♦as  not  to  extend  to  such  a  case,  the  greatest  injustice  may  be  [•195] 
done.  It  may  be  that  the  whole  of  the  deficiency  of  the  bankrupt's 
estate  may  have  been  caused  by  acts  of  trespass  qtui7*e  clansum 
/regit.  One  of  the  learned  Barons  (3)  is  well  aware  that,  shortly 
before  the  passing  of  the  Eeform  Act,  the  electors  at  Gamelford 
being  nearly  balanced,  a  tenant  of  the  Marquis  of  Hertford  built 
three  houses,  which  would  have  given  his  party  three  votes.  At 
nine  in  the  morning,  the  occupiers  received  notice  from  the  agent 
of  the  Earl  of  Darlington  that  the  houses  had  been  undermined, 
and  would  at  the  end  of  an  hour  be  blown  into  the  air.  The 
parties  removed  their  goods,  the  explosion  took  place  at  the 
appointed  time,  and  a  majority  was  secured  at  the  ensuing  election. 
If  the  builder  of  these  houses  had  become  bankrupt,  and  the 
persons  who  furnished  the  bricks  and  timber  for  the  buildings 
had  been  appointed  his  assignees,  are  the  bankrupt  laws  so 
imperfect  as  to  deny  to  the  creditors  all  redress?  Can  it  be 
doubted  that  an  action  of  trespass  would  lie  at  the  suit  of  assignees, 
to  recover  the  mesne  profits  of  the  bankrupt's  lands  accruing 
before  his  bankruptcy  ? 

(Pabee,  B.  :  The  old  bankrupt  law  and  the  new  are  the  same  in 
this  respect.) 

(1)  1  T.  B.  475.  (3)  Mr.  Baron  Alderson. 

(2)  2  Vea.  Jr.  665. 

37—2 
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Spzkce      The  right  of  the  assignees  may  be  the  same,  but  the  mode  of 
aooBBs.      pleading  is  different,  in  consequence  of  the  assignment  of  the 
bankrupt's  property  from  the  commissioner  to  the  assignees  being 
dispensed  with.     Not  only  does  the  right  to  bring  a  real  action 
to  recover  the  bankrupt's  freeholds  pass  to  his  assignees,  but  they 
may  recover  damages  for  the  injury  which  he  sustained  from  being 
held  out  of  those  freeholds.     The  language  of  the  Court  in  Clark  v. 
Calvert  must  be  understood  in  a  qualified  sense,  and  with  reference 
to  the  state  of  the  pleadings  in  that  case.     Under  the  old  bankrupt 
law  title  might  be  shown  in   the  assignees  in   two  ways.      It 
might  be  pleaded  that  the  commissioner  assigned  all  the  estate 
[  'IM  ]       of  the  bankrupt,  and  (supposing  *that  to  be  necessary)  that  the 
assignees  elected  to  take  the  particular  property  as  part  of  that 
estate,  or,  pleading  according  to  the  legal  effect  of  such  general 
assignment  and  particular  acceptance,  it  might  have  been  alleged 
that  the  commissioner  assigned  the  particular  property  to  the 
assignees.     In  Clark  v.  Calvert,  the  defendant  did  neither.     He 
stated  the  general  assignment,  and  there  he  stopped,  which  enabled 
the  Court  to  say  that  the  assignees  had  not  interposed,  without 
going  into  the  question  whether  the  allegation  of  interposition  or 
of  non-interposition  would  properly  come  from  the  defendant  as 
part  of  his  plea,  or  from  the  plaintiffs  by  way  of  replication.     Here 
the  pleading  raises  no  such  difficulties.    Brandon  v.  Pate  (i)  shows 
that  assignees  have  far  more  extensive  rights  than  other  repre- 
sentatives,  and   that   they   can  recover  for  any  act  which  has 
diminished  the  bankrupt's  estate ;  and  the  act  here  charged  against 
the  defendant  had  that  effect.    There  it  was  held  that  the  assignees 
of  a  bankrupt  might  recover  from  the  winner  money  lost  at  play 
by  the  bankrupt  before  his  bankruptcy.     And  Heath,  J.,  says, 
''An  executor  clearly  could  not  bring  the  action,  which  by  the 
statute  is  limited  to  the  loser  himself,  within  the  three  months ; 
but  the  assignees  of  a  bankrupt  are  different  from  other  repre- 
sentatives, for  if  the  party  himself  were  to  recover  the  debt,  he 
must  pay  it  over  to  the  assignees.    It  is  to  be  considered  as  part 
of  the  bankrupt's  estate,  which  has  wrongfully  passed  to  the 
winner ;  and  if  so,  the  assignees  have  a  right  to  it,  and  ought  in 
reason  to  sue  for  it."    Although  the  executor  does  not  represent 
the  person  of  the  testator,  so  as  to  take  rights  of  action  which 
belong  to  him  personally,  that  does  not  apply  to  the  case  of 
assignees.    It  would  be  absurd  to  say  that  it  should  be  at  the 

(1)  2  H.  BL  308. 
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option  of  the  bankrupt  to  bring  an  action,  and  that  the  assignees       Spknce 
might  afterwards  recover  the  damages  from  him.  RooEns. 

Parke,  B.  :  [  197  ] 

I  am  of  opinion  that  the  plea  is  bad.  In  order  to  be  a  valid 
defence,  it  must  be  good  in  omnibus.  There  is  a  prinid  facie  title  in 
the  plaintiff,  and  the  plea  ought  to  show  that  it  has  been  taken  out 
of  him.  The  defendant  does  not  show  that  this  land  ever  passed 
to  the  assignees.  The  injury  to  the  land  was  long  before  the 
bankruptcy,  and  the  plaintiff  may  have  sold  it  after  the  trespass 
and  before  the  bankruptcy.  This  is  precisely  the  same  as  Clark  v. 
Calvert,  with  only  this  difference,  that  there  the  assignment  was 
pleaded  instead  of  the  appointment  of  the  assignee,  which  has  now 
the  same  effect. 

Alderson,  B.,  Gurnby,  B.,  and  Rolpb,  B.,  concurred. 

Judgment  for  the  plaintiff. 


MEREDITH  v.   FOOTNER  1843. 

(11  Meeson  &  Welsby,  202—205  ;  S.  C.  12  L.  J.  Ex.  183.)  ^^^'  ^' 

Where  a  wife  carried  on  in  her  husband's  absence  the  business  of  a       '^f*'  ^^ 
shop,  and  by  his  authority  attended  to  all  the  receipts  and  payments :  ' 

Held,  in  an  action  of  replevin  by  the  husband,  that  a  statement  made  by         L  202  J 
the  wife  to  the  landlord,  on  the  occasion  of  her  paying  him  rent  for  another 
person,  that  she  would  pay  the  rent  of  the  shop  on  a  future  day,  and 
admitting  its  amount,  was  not  evidence  against  the  husband  of  the  terms 
of  the  tenancy. 

Replevin.  Avowry  for  rent  in  arrear  upon  a  demise  by  the 
defendant  to  the  plaintiff  of  a  house  and  premises,  at  the  rent  of 
6Z.  a  year,  payable  on  the  10th  of  May.  Plea  in  bar,  non  tenuity 
upon  which  issue  was  joined. 

At  the  trial  before  Wightman,  J.,  at  the  last  Assizes  at  Winchester, 
it  appeared  that  the  house  in  question  was  occupied  by  the  plaintiff's 
wife,  who  carried  on  in  it  the  business  of  a  grocer's  shop.  The  plaintiff 
was  coachman  to  the  Earl  of  Egremont,  and  resided  at  a  consider- 
able distance,  but  occasionally  visited  his  wife ;  and  it  was  admitted 
at  the  trial,  that  she  carried  on  the  business  of  the  shop  by  her 
husband's  authority,  and  attended  to  all  the  receipts  and  payments. 
In  order  to  prove  the  tenancy  as  alleged  in  the  avowry,  a  witness 
was  called  for  the  defendant,  who  stated,  that  the  plaintiff's  wife, 
having  called  upon  the  person  by  a  devise  from  whom  the  defendant 
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Meredith  claimed  the  premises,  to  pay  a  neighbour's  rent,  said  "that  she 
KooTHEB.  would  pay  her  own  rent  on  the  10th  of  May,  when  it  would  be 
due,  if  it  was  remitted  to  her  by  her  husband  in  time :  that  he 
generally  sent  it  her  within  a  few  days  of  the  time,  and  the  amount 
was  62."  This  evidence  was  objected  to  on  the  part  of  the  plaintiff, 
on  the  ground  that  the  wife  was  not  the  agent  of  the  husband  to 
make  such  a  statement.  The  learned  Judge,  however,  admitted  it: 
and  a  verdict  having  been  found  for  the  defendant, 

Erie,  in  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  evidence  was  improperly  admitted ;  against 
which 

Fitzherbert  now  showed  cause : 

The  objection  which  might  have  existed  to  the  reception  in 
[  '203  ]  evidence  of  this  *statement  of  the  wife,  was  completely  removed  by 
the  admission  made  on  the  trial,  that  she  was  occupying  and  carrying 
on  business  in  the  house  in  question,  as  the  agent  of  her  husband. 
Any  arrangement  with  respect  to  the  payment  of  the  rent  would 
naturally  fall  within  the  scope  of  such  her  authority.  Clifford  v. 
Burton  (i)  is  expressly  in  point.  There  the  wife  served  in  her 
husband's  shop,  and  carried  on  the  business  of  it  in  his  absence ; 
and  it  was  held,  that  admissions,  made  by  her  on  application  for 
payment  of  goods  previously  delivered  at  the  shop,  were  receivable 
in  evidence  against  the  husband.  In  truth  the  plaintiff,  by 
replevying,  admits  her  agency  for  the  purpose  of  the  occupation  of 
the  house. 

E)'le  and  Barstow,  contra  : 

There  was  no  proof  of  any  payment  of  rent  upon  any  occasion  by 
the  wife,  nor  any  evidence  of  an  actual  demise ;  and  the  admission 
that  she  made  all  payments  for  her  husband  extended  only  to  pay- 
ments made  in  the  course  of  the  shop  business,  and  at  all  events 
would  not  render  any  statement  of  hers  at  a  time  when  a  payment 
was  not  made,  receivable  in  evidence.  If  a  party  trusts  another  to 
manage  his  affairs,  and  in  the  course  of  that  employment  to  make 
payments  for  him,  that  does  not  make  the  other  his  agent  to  make 
an  admission. 

(Parke,  6. :  No :  admissions';  of  agents  do  not  in  general  bind 
the  principal,  unless  it  be  in  the  course  of  their  agency  to  make 
(1)  25  R.  B.  614  (1  Biug.  199  ;  8  Moore,  16). 
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admissions ;  as  in  the  case  of  bankers  giving  receipts :  Fairlie  v.    Mebkdith 
Hastings  (l).)  Footneb. 


The  case  of  Clifford  v.  Burton  is  no  authority  for  the  defendant, 

because  there  the  admission  extended  only  to  the  subject  of  the 

retail  business,  which  was  within  the  wife's  express  agency.     It 

may  be  doubted,   moreover,   whether  that    case  would  now  be 

sustained;    for  it  is  observed   in  Fhillipps  on  Evidence,  vol.  1, 

p.  885,  (9th  edit.),  that  the  early  authorities  *on  this  subject  have       [•204] 

gone  too  far.     The  mere  fact  of  a  wife's  being  authorized  to  occupy 

the  shop,  cannot  raise  an  inference  that  she  had  authority  to  take 

it  at  a  certain  rent. 

Pabee,  B.  : 

This  rule  must  be  made  absolute.  The  admission  made  by 
Mr.  Erie  at  the  trial  constitutes  the  wife  the  agent  for  her  husband 
in  receiving  or  paying  money  in  respect  of  the  shop,  but  it  does  not 
extend  farther.  Therefore,  if  the  question  were  whether  the  receipt 
for  shop  goods  bound  the  husband,  her  admission  would  be  evidence 
for  that  purpose.  This,  however,  was  either  an  admission  of  an 
antecedent  contract  for  the  hire  of  the  shop,  or  evidence  of  a  contract 
to  take  it  from  that  time,  viz.,  the  10th  of  May,  1840,  at  the  rent 
of  61.  a  year.  Now  though  the  wife  might  be  the  agent  of  her 
husband  to  make  payments,  she  is  not  necessarily  his  agent  to 
make  admissions  of  an  antecedent  contract ;  and  therefore,  if  the 
admissibility  of  this  statement  be  rested  on  the  ground  of  its  being 
evidence  of  an  antecedent  lease,  it  must  fail.  Then  although,  when 
coupled  with  her  subsequent  possession,  it  might  be  evidence  to 
show  a  contract  for  taking  the  shop  infuturo,  the  admission  at  the 
trial  does  not  make  her  an  agent  to  take  a  lease  for  the  benefit  of 
her  husband ;  and  on  that  ground  also  the  evidence  was  inadmis- 
sible. The  admission  does  not  go  far  enough  to  let  in  the  evidence, 
either  on  the  one  ground  or  the  other. 

Aldbrson,  B.  : 

This  was  not  an  admission  accompanying  an  act  done,  nor  an 
act  which  itself  the  wife  was  authorized  to  do.  A  wife  cannot  bind 
her  husband  by  admissions,  unless  they  fall  within  the  scope  of  the 
authority  which  she  may  reasonably  be  presumed  to  have  derived 
from  him  ;  and  where  she  is  carrying  on  such  a  trade  as  this,  if  it 

(1)  10  Ves.  123. 
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be  necessary  for  that  purpose  that  she  should  have  such  a  power, 
she  may  be  his  agent  to  make  admissions  *with  respect  to  matters 
connected  with  the  trade.  But  here  every  thing  was  consistent  with 
the  fact  of  the  husband's  having  originally  hired  the  shop  on  what 
terms  he  pleased,  and  it  could  not  be  necessary  for  the  purpose  of 
carrying  on  the  business  of  the  shop,  that  she  should  make  admis- 
sions of  an  antecedent  contract  for  the  hire  of  the  shop,  or  that  she 
should  make  a  new  contract  for  the  occupation  of  it  for  the  future. 
The  statement  in  question,  therefore,  was  not  of  such  a  nature  as 
she  was  authorized  to  make,  and  as  it  was  the  only  evidence  of  the 
tenancy,  there  must  be  a  new  trial. 


GuRNEY,  B.,  and  Rolpe,  B.,  concurred. 


RtUe  absolute. 


1843. 
Feb,  8. 

Exch,  of 
Pleas, 

[228] 


TINDALL  AND  Another  v.   BELL  and  Another, 

(11  Meeson  &  Welsby,  228—232;  12  L.  J.  Ex.  160.) 

In  an  action  for  running  down  a  ship,  it  appeared  that  the  plaintiff  had 
been  obliged  in  consequence  of  the  injury  to  employ  a  steam- tug,  the 
owners  of  which  demanded  150^.  lor  salvage,  and  commenced  a  suit  in  the 
Court  of  Admiralty  against  the  plaintiff,  who  paid  20^.  into  Court ;  the 
Court  ultimately  decreed  45Z.  to  the  salvors :  Held,  upon  these  facts,  that 
the  plaintiff  was  not  entitled  to  recover  the  amount  of  the  costs  incuired 
by  him  in  that  suit. 

Seinbh,  that  the  proper  question  for  the  jury  in  such  a  case  is,  whether, 
in  respect  to  the  suit  for  salvage,  the  plaintiff  pursued  the  course  which  a 
prudent  and  reasonable  man  would  do  in  his  own  case :  and  that  if  the  jury 
think  he  did,  the  costs  of  the  suit  may  be  recovered. 

Case  for  running  down  a  ship  of  the  plaintiffs;  alleging  as  special 
damage,  that  the  plaintiffs  were  thereby  obliged  to  engage  and 
accept  a  certain  steam-tug  for  the  salvage  of  the  said  ship,  and  in 
consequence  thereof  were  forced  and  obliged  to  pay,  and  necessarily 
did  pay,  to  the  owners  of  the  said  steam-tug,  divers  large  sums  of 
money,  amounting  to  &c.,  for  salvage,  and  also  a  certain  other  large 
sum  of  money  amounting  to  &c.  for  certain  costs  and  charges 
incident  thereto.     ?lea,  not  guilty. 

At  the  trial  before  Wightman,  J.,  at  the  last  Bristol  Assizes,  it 
appeared  that  one  of  the  items  in  the  damages  claimed  by  the 
plaintiffs  consisted  of  a  sum  of  124Z.,  part  of  which  they  had  paid 
to  the  owners  of  the  steam-tug  as  costs  in  a  suit  instituted  by  them 
against  the  plaintiffs  for  salvage  in  the  Court  of  Admiralty,  and  the 
remainder  of  which  was  their  own  costs  incurred  in  the  defence  of 
that  suit.    The  owners  of  the  steam-tug  had  originally  demanded 
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the  sum  of  150Z. :  the  plaintiffs  offered  them  201.,  which  they  Tikdall 
refused,  and  commenced  a  suit  in  the  Court  of  Admiralty.  The  bkll. 
plaintiffs  paid  the  20Z.  into  Court,  that  sum  being  considered  by 
their  agent,  who  was  a  person  conversant  with  such  matters,  to  be 
a  sufficient  compensation :  the  suit  proceeded,  and  in  the  result  the 
salvors  obtained  a  judgment  for  45Z.  and  costs.  It  was  not  shown 
that  the  present  defendants  had  any  notice  of  these  proceedings ; 
and  it  was  insisted  on  their  behalf,  first,  that  the  employment  of 
the  steam-tug  was  not  necessary ;  but  secondly,  that  even  if  it 
were,  the  plaintiffs  were  not  entitled  to  recover  against  the  defen- 
dants the  costs  in  the  Admiralty  Court,  which  ought  never  to  have 
been  incurred.  The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  assistance  of  the  steam-tug  was  necessary,  and  they  *found  that  [  *229  ] 
it  was :  and  a  verdict  was  taken  for  the  plaintiffs  for  an  amount 
including  the  45Z.  paid  for  salvage  under  the  decree  of  the  Court  of 
Admiralty,  leave  being  reserved  to  the  plaintiffs  to  increase  the 
damages  by  1242.,  the  amount  of  the  costs,  if  the  Court  should  be 
of  opinion  that  the  plaintiffs  were  entitled  to  recover  them  also. 

In    Michaelmas    Term,    Bompas,    Serjt.,    obtained    a    rule 
accordingly ;  against  which 

Erie  and  Barstow  now  showed  cause : 

The  defendants,  having  had  no  notice  of  the  proceedings  in  the 
Admiralty  Court,  so  as  to  enable  them  to  come  in  and  undertake 
the  defence  of  the  suit,  cannot  be  held  liable  for  the  costs  of  that 
litigation.  This  is  not  the  case  of  a  contract  of  indemnity,  in  which 
case  only  a  claim  can  be  sustained  for  the  costs  of  proceedings 
unnecessarily  defended  by  the  plaintiffs:  Penley  v.  Watts {i). 
Here  it  was  at  the  plaintiffs'  risk  that  they  stood  out  for  a  less 
sum  than  that  demanded  by  the  salvors.  In  Short  v.  Kalloway  (2), 
Lord  Denman,  Ch.  J.,  says,  "  No  person  has  a  right  to  inflame  his 
o\vn  account  against  another,  by  incurring  additional  expense  in 
the  unrighteous  resistance  of  an  action  which  he  cannot  defend.*' 
Walkei'  V.  Hatton  (3)  was  a  much  stronger  case  than  this  :  there  the 
conduct  of  the  defendant  had  been  most  vexatious,  yet  the  costs 
incurred  in  defending  an  action  in  which  the  plaintiff  had  failed, 
were  held  out  to  be  recoverable,  the  contract  of  the  defendant  not 
amounting  to  a  contract  of  indemnity.  This  is  not  a  case  of  contract 
at  all,  but  of  tort ;  the  defendants  are  liable  only  for  the  necessary 

(1)  56  E.  R  810  (7  M.  &  W.  601).  (3)  62  R.  K  600  (10  M.  &  W.  249). 

(2)  11  Ad.  &  El.  28. 
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TiNDALL      or  natural  consequences  of  the  collision ;  and  how  could  these  costs 
Bbll.        be  such  ? 

(Parke,  B.  :  The  parties  are  in  the  same  situation  as  if  the 
defendants  had  entered  into  a  contract  with  the  plaintiffs  not  to  do 
the  wrong  complained  of.    That  is  not  a  contract  of  indemnity.) 

[  •230  ]  *Certainly  not.  It  must  be  taken  that  45/.  was  fairly  due  to  the 
salvors,  and  the  plaintiffs  had  no  right  to  contest  it  and  offer  a 
smaller  sum ;  they  ought  to  have  tendered  a  proper  amount,  or  at 
least  to  have  paid  it  into  Court,  and  had  no  right  to  run  the  risk 
and  make  the  experiment  of  cutting  down  the  claim  of  the  salvors 
at  the  defendants'  expense. 

Butt,  contra: 

If  the  defendants  had  entered  into  a  conti*act  not  to  run  down 
the  plaintiffs'  vessel,  they  would  have  been  liable  to  these  costs,  as 
being  the  necessary  consequence  of  the  act  complained  of.  This 
case  is  distinguishable  from  the  cases  of  contract  which  have  been 
referred  to.  Where  the  defendant  binds  himself  to  do  a  thing  in 
consideration  of  the  plaintiff's  contracting  to  do  another  thing,  the 
latter  has  no  right  to  refuse  to  perform  his  contract,  and  so  to  throw 
upon  the  defendant  any  part  of  the  costs  arising  from  his  own 
default.  But  here  there  is  no  contract  as  to  the  salvage;  and  these 
are  costs  necessarily  incident  to  the  suit  for  salvage. 

(Pabke,  B.  :  The  difficulty  is,  that  the  plaintiffs  might  have  saved 
themselves  from  all  these  costs,  by  tendering  a  reasonable  sum.) 

According  to  the  practice  of  the  Court  of  Admiralty,  no  tender  out 
of  Court  is  available. 

(Parke,  B.  :  But  surely  such  a  tender,  if  made,  affects  the  costs 
of  the  suit. 

Aldbrson,  B.:  It  is  stated  in  Abbott  on  Shipping,  511  (6th  edit.), 
that  ''  Where  a  well-founded  claim  of  salvage  has  been  entered  in 
the  Court  of  Admiralty,  the  proper  course  to  be  pursued  by  the 
defendant,  in  order  to  save  the  expense  of  further  proceedings,  is  to 
tender  in  the  first  stage  of  the  cause,  by  acts  of  Court,  and  not 
personally  and  verbally,  to  the  claimant,  a  specific  sum  for  the 
salvage,  accompanied  by  an  offer  to  pay  the  costs.  The  Court  will 
then  consider  the  sufficiency  of  the  sum  tendered,  and  if  it  shall  be 
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thought   sufficient,   will   make  the   party   who    refuses  the  offer  Tindall 

liable,  not  only  for  his  own  costs,  but  also  *the  costs  of  the  other  bell. 

side,  if  it  shall  appear  that  the  proceedings  have  been  vexatiously  [  *23i  ] 
pursued.'*) 

According  to  that  authority,  a  tender  can  only  be  made  after  a  suit 
has  been  commenced,  and  before  suit  it  would  have  no  more  effect 
than  a  tender  of  unliquidated  damages,  before  action,  in  a  court  of 
law.  By  no  effort,  therefore,  could  the  plaintiffs  have  saved  these 
costs,  without  paying  an  exorbitant  demand,  which  the  Court  of 
Admiralty  have  held  not  to  be  sustainable.  The  plaintiffs  exercised 
the  best  discretion  they  could,  and  cannot  be  required  to  do  more 
than  pursue  the  course  which  a  prudent  man,  acting  on  his  own 
account,  would  have  adopted.  The  result  shows  that  they  ought 
not  to  have  paid  the  1501.  without  suit ;  and  a  tender  of  the  45Z., 
which  by  the  judgment  of  the  Court  is  the  proper  sum,  would  not 
have  prevented  the  suit's  proceeding. 

(Parke,  B.  :  I  am  not  prepared  to  say  that  the  principle  you 
have  laid  down  is  incorrect,  that  the  necessary  consequences  of  the 
wrong  are  what  a  prudent  man  would  reasonably  do  to  repair  the 
mischief  (i).  It  is  perhaps  like  the  cases  in  insurance  law,  where 
the  question  is  whether  a  prudent  man  would  repair  or  sell  the 
ship.  But  you  should  have  asked  the  learned  Judge  to  leave  it  to 
the  jury  whether  the  plaintiffs  had  done  what  a  reasonable  man 
could  be  required  to  do,  in  order  to  settle  the  suit :  that  point  was 
not  left  to  the  jury,  and  if  we  are  to  suppose  that  the  question  is 
left  to  the  Court  as  to  a  jury,  there  is  the  strong  observation  against 
you,  that  the  Court  of  Admiralty,  who  could  form  the  best  judgment 
upon  the  matter,  have  said  that  451.  was  the  proper  sum  to  be 
paid,  by  tendering  which,  therefore,  you  might  have  saved  all 
these  costs.) 

The  event  alone  ought  not  to  be  looked  at,  to  ascertain  whether  the 
course  adopted  was  that  of  a  prudent  and  reasonable  man.  The 
parties  have  to  exercise  their  judgment  at  the  time,  and  all  that 

(1)  This    dictum    was  adopted  and  (1874)  L.  E.  10  Ex.  35,42,46,  44  L.  J. 

followed  by  the  Court    of    Common  Ex.  20,  but  was  explained  in  Hammond 

Pleas  in  iVor«-/c-5/awr/i  v.  Wilson  (1873)  v.  Btissey  (1887)  20  Q.  B.  D.  79, 101,  57 

K  R  8  C.  P.  227,  233,  42  L.  J.  C.  T.  L.  J.  Q.  B.  58.     See  also  Agius  v.  Great 

70.    The  decision  in  the  latter  case  Western  Colliery  Co.  [1899]  1   Q.  B. 

was    disapproTed     in     Baxendah     v.  421,  424,  68  L.  J.  Q.  B.  312.— A.  C. 
Lottdoti,  Chathamand Dover  liailivay  Co, 
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TiNDALL      can  be  required  of  them  is  a  reasonable  decision  under  all  the 
Bell.        circumstances. 

[  232  ]       Parke,  B.  : 

In  truth  the  question  in  this  case  is  one  rather  of  fact  ihan  of 
law,  and  I  think  Mr.  Butt  has  presented  to  us  the  trae  principle 
of  determination;  namely,  that  when  the  mischief  is  done,  the 
necessary  consequences  of  it  are,  what  a  reasonable  man  would  do 
under  similar  circumstances,  where  he  had  no  other  judgment  but 
his  own  to  resort  to ;  and  it  may  be  one  of  them  that  he  should 
incur  litigation.  This  question  was  not  left  to  the  jury ;  the 
plaintiffs  did  not  require  that  it  should  be  so  left.  If  it  had,  the 
jury  would  probably  have  found  that  as  the  Court  of  Admiralty, 
which  had  the  means  of  forming  the  best  judgment  upon  the 
circumstances,  thought  452.  the  proper  sum  to  be  paid  to  the 
salvors,  the  tender  of  a  less  sum  was  not  the  course  that  a  reason- 
able man  ought  to  have  pursued.  And  taking  the  question  to  be 
reserved  by  consent  for  the  consideration  of  the  Court,  I  cannot 
say  I  am  satisfied  that  the  plaintiffs  did  conduct  themselves  as 
prudent  men  reasonably  ought  to  do,  in  tendering  so  small  a  sum 
as  20{.  It  is  true  this  is  judging  by  the  event,  but  we  have  nothing 
else  to  judge  by  upon  the  evidence.  The  case  very  much  resembles 
the  cases  of  repairs,  in  which  it  is  admitted  that  if  the  party  chooses 
to  stand  the  consequences  of  an  action  by  the  tradesman  for  the 
value  of  the  repairs,  he  cannot  charge  the  expense  of  that  as  a 
consequence  upon  the  party  who  did  the  original  wrong,  whereby 
the  repairs  became  necessary. 

Aldebson,  B.,  Gubnby,  B.,  and  Bolfe,  B.,  concurred. 

Rule  discharged. 

1843.  BEEMAN  V.   DUCK(l). 

-^^5-  (11  Meeson  &  Welsby,  251—256 ;  S.  C.  12  L.  J.  Ex.  198.) 

Exch.  of  A  bill  of  exchange,  purporting  to  be  drawn  by  B.  and  W.  (a  really  existing 

Pleas,  ^xm)  payable  to  their  order,  and  to  be  indorsed  by  them,  was  negotiated 

[  261  ]  by  tiie  acceptor  with  that  indorsement  upon  it.    The  drawing  and  indorse- 

ment were  forgeries :  Held,  that  if  the  bill  was  accepted,  and  negotiated  by 
the  acceptor,  with  knowledge  of  the  forgery,  he  was  estopped  to  deny  the 

(1)  Cited  Garland  v.  Jacomh  (1873)  58  L.  J.  Q.  B.  27  (1889)  23  Q.  B.  Div. 

L.  E.  8  Ex.  216,  219 ;  Z.  »{•  S.  W.  Bank  243,  260 ;  58  L.  J.  Q.  B.  357 ;  and  see 

V.  Wenhoorth  (1880)  5  Ex.  D.  96.  103 ;  Bills  of  Exchange  Act,  1882  (45  &  46 

44  L.  J.  Ex.  657 ;  Vagliano  v.  BanJc  of  Vict.  c.  61),  a.  64  (2).— A.  C 
England  (1888)  22  a  B.  D.  103,  114, 
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indorsement,  as  well  as  the  drawing,  by  B.  and  W.  :  but  Bemhle,  that  where  Bbeman 
the  name  of  a  real  party,  as  the  di*awer,  is  forged,  a  party  who  accepts  the  r. 

bill  in  ignorance  of  the  forgery,  is  estopped  to  deny  the  drawing  only,  but         I^uck. 
not  the  indorsement,  although  in  the  same  handwriting. 

Assumpsit  on  a  bill  of  exchange  for  1752.,  stated  in  the  declaration 
to  have  been  drawn  by  certain  persons,  under  the  name,  style,  and  firm 
of  Bradshaw  and  Williams,  upon  the  defendant,  under  the  name  or 
style  of  W.  Serjeant,  payable  to  the  order  of  Bradshaw  and  Williams, 
at  three  months'  date,  accepted  by  the  defendant,  and  indorsed  by 
Bradshaw  and  W^illiams  to  the  plaintiff.  To  this  count  the  defendant 
pleaded,  first,  that  the  said  persons  therein  mentioned  did  not  draw 
the  said  bill  as  alleged  ;  secondly,  *that  the  said  persons  did  not  [  *252  ] 
indorse  it ;  and  thirdly,  that  the  defendant  did  not  accept  it :  upon 
which  issues  were  joined. 

At  the  trial  before  Wightman,  J.,  at  the  last  Bristol  Assizes,  it 
appeared  that  W.  Serjeant,  who  was  a  partner  of  the  defendant, 
brought  the  bill  to  one  Johnson,  a  prior  holder  to  the  plaintiff,  with 
the  names  of  Bradshaw  and  Williams  indorsed  upon  it,  and  nego- 
tiated it  with  him.  The  defendant  alleged  that  the  bill  was  accepted 
by  Serjeant  on  account  of  a  private  transaction  with  him,  and  maid 
fide.  It  was  proved  that  Messrs.  Bradshaw  and  Williams  was  a  really 
existing  firm,  with  which  Serjeant  had  been  accustomed  to  deal ; 
and  those  persons  being  called,  they  swore  that  neither  the  drawing 
nor  the  indorsement  of  the  bill  was  theirs ;  but  stated  also,  that 
the  handwriting  of  both  was  evidently  the  same.  The  learned 
Judge  summed  up  the  case  to  the  jury  with  reference  to  the  question 
which  had  been  treated  in  the  course  of  the  trial  as  the  principal 
point  in  dispute  between  the  parties,  viz.  whether  there  was  collu- 
sion or  knowledge  on  the  part  of  the  plaintiff  that  the  bill  was 
made  otherwise  than  for  partnership  purposes  :  and  it  was  not  until 
after  the  jury  had  given  their  verdict  for  the  plaintiff,  that  his 
attention  was  called  to  the  issue  denying  the  indorsement,  which  it 
was  alleged,  on  behalf  of  the  defendant,  was  proved  by  the  evidence 
of  Bradshaw  and  Williams. 

In  Michaelmas  Term,  Bompas,  Serjt.,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  above  ground,  against  which 

Erie  and  Montague  Smith  showed  cause  (Feb.  8) : 
The  defendant,  as  acceptor  of  this  bill,  was  clearly  estopped  from 
denying  that  Bradshaw  and  Williams  drew  it :  and  it  being  proved 
that  the  handwriting  of  the  indorsement  and  of  the  drawing  was 


590  1843.     EX.     11  MEE.  &  W.  252—254.  |:r.r. 


Beeman  the  same,  and  the  bill  having  been  negotiated  with  that  indorse- 
Duck.  ment  upon  it  by  the  acceptor,  the  ^estoppel  applies  to  the  indorse- 
[  *253  ]  ment  also,  and  the  defendant  is  concluded  from  saying  that  it  was 
not  the  signature  of  those  persons :  Cooper  v.  Meyer  (i).  *  * 
Having  accepted  a  bill  drawn  by  some  person  in  the  name  of 
Bradshaw  and  Williams,  without  their  authority,  he  undertakes  to 
pay  to  the  order  of  the  same  person  :  Schultz  v.  Astley  (2).  If  it 
were  otherwise,  the  acceptor  might  be  enabled  to  commit  the 
grossest  fraud,  and  yet  escape  liability. 

(Parke,  B.  :  It  was  a  question  for  the  jury,  according  to  Cooper 
V.  Meyer,  whether  the  bill  was  drawn  in  a  false  name.  It  was  not 
left  to  the  jury  in  this  case  whether  the  handwriting  of  the  drawing 
and  indorsement  was  the  same.) 

Butt,  contra  : 

There  is  a  distinction  between  the  case  of  a  fictitious  drawer,  and 
that  of  the  forgery  of  the  name  of  a  real  person  as  drawer.  It  is 
in  the  former  case  only  that  the  act  of  acceptance  admits  the 
indorsement.  In  the  present  case,  the  defendant  was  estopped  to 
deny  the  indorsement  as  alleged  by  Bradshaw  and  Williams,  and 
there  was  a  distinct  issue  upon  that. 

(Parke,  B.  :  You  say  that  Cooper  v.  Meyer  applies  only  to  the 
[  *26i  ]  case  of  wholly  fictitious  ^persons,  who  never  could  either  draw  or 
indorse ;  because  there  the  acceptor  admits  that  the  bill  is  drawn 
by  somebody — that  is,  by  the  same  person  who  indorses  in  the 
same  handwriting :  but  that  here  he  agrees  to  pay  to  the  order  of 
Bradshaw  and  Williams,  being  estopped  only  to  say  that  they  did  not 
draw  the  bill.) 

Yes.  The  defendant  only  undertook  to  pay  to  their  indorsement, 
and  until  that  is  given  the  plaintiff  has  no  title.  The  case  is  not 
like  that  of  Gibson  v.  Minet  (3),  where  the  acceptors  were  aware  of 
the  forgery;  here,  for  aught  that  appears,  the  defendant  may  have 
been  wholly  ignorant  that  the  signature  of  Bradshaw  and  Williams 
was  not  genuine ;  and  that  question  was  not  submitted  to  the  jury. 

Cur.  adv.  vult. 

(1)  24  B.  E.  493  (10  B.  &  C.  468 ;  5      2  Scott,  815). 
Man.  &  By.  387).  (3)  1  B.  B.  754  (1  H.  Bl. 

(2)142  B.  B.  651  (2  Biiig.  N.  C.  544; 
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The  judgment  of  the  Goubt  was  now  pronounced  by  bbeman 

r. 
Duck. 
Pabke,  B.  : 

The  only  question  in  this  case  was,  whether  the  indorsement 
alleged  in  the  declaration  to  have  been  made  by  Bradshaw  and 
Williams  was  proved.  It  appears,  that  the  issue  raised  by  the 
traverse  of  the  indorsement  was  not  brought  under  the  notice  of 
the  learned  Judge  who  tried  the  case,  until  the  jury  had  given 
their  verdict  upon  the  principal  point  in  dispute,  which  the  Court, 
on  the  application  for  a  rule  for  new  trial,  refused  to  disturb ;  and 
the  argument  on  showing  cause  was  confined  to  the  question, 
whether  the  indorsement  was  proved  by  the  evidence. 

The  bill  was  drawn  in  the  name  of  Bradshaw  and  Williams,  and 
indorsed  in  the  same  name,  and  there  was  some  evidence  of  its 
being  properly  indorsed,  as  it  was  brought  by  the  defendant's 
partner,  with  the  indorsement  upon  it,  to  be  discounted  by  a  prior 
holder.  On  the  part  of  the  defendants  it  was  shown,  that  this  firm 
was  a  real  one,  "^and  proved  by  both  members  of  the  firm,  that  the  [  *255  ] 
drawing  and  indorsement  were  forgeries. 

On  the  argument  before  us,  it  was  contended  by  the  plaintiff's 
counsel,  that  the  drawing  being  a  forgery,  the  defendant  by  his 
acceptance  had  undertaken  to  pay  to  any  one  who  held  the  bill  by 
an  indorsement  in  the  same  handwriting,  according  to  the  principle 
laid  down  in  Cooper  v.  Meyer  (i) ;  and  it  was  said  there  was  evidence 
in  the  case,  that  the  signatures  in  drawing  and  indorsing  were 
those  of  the  same  person.  If  this  were  so,  the  rule  ought  to  be 
made  absolute  for  a  new  trial,  as  the  question  as  to  the  identity  of 
the  signature  has  not  been  submitted  to  the  jury. 

But  on  the  part  of  the  defendant  it  is  insisted,  that  the  case  of 
Cooper  V.  Meyer  is  distinguishable  from  the  present,  for  there  the 
drawers  were  fictitious ;  here  they  really  existed,  though  their 
signature  was  forged ;  and  that  in  such  a  case,  the  acceptor,  though 
he  admits  that  the  bill  was  drawn  by  the  parties  by  whom  it 
purports  to  be  drawn,  does  not  admit  the  indorsement  by  the  same 
parties  ;  a  doctrine  which  is  clearly  established,  as  to  bills  wherein 
the  signature  is  not  forged :  Robinson  v.  Yarrow  (2).  In  analogy 
to  that  case,  the  defendant,  it  is  said,  admits  by  his  acceptance 
that  the  bill  was  drawn  in  the  name  of  Bradshaw  and  Williams, 
by  themselves,  or  some  agent  authorized  to  draw  in  their  name : 

(1)  24  R  B.  493  (10  B.  &  G.  468  ;  5  (2)  18  R  B.  537  (7  Taunt.  455). 

Man.  &  By.  387). 
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Beeman      but  it  does  not  admit   that  it  was  indorsed  by  themselves,  or 

Duck.       some   agent  authorized   to  indorse,  which  is  a  different  species 

of    authority.       And    we   cannot   help   thinking  there   is  great 

weight  in  that  argument,  if  the  defendant  accepted  the  bill  in 

ignorance  of  the  forgery  ;  but  if  he  knew  of  it,  and  intended  that 

the  bill  should  be  put  into  circulation  by  a  forged  indorsement,  in 

the  name  of  the  same  firm,  by  the  same  party  who  drew  it,  the 

[  •256  ]      case  seems  to  fall  within  the  principle  of  *that  of  Cooper  v.  Meyer. 

Some  doubt  however  occurs,  whether  the  instrument  ought  not  to 

be  declared  upon  as  payable  to  bearer,  according  to  the  case  of 

Gibson  v.  Minet  (i),  as  ultimately  decided  by  the  majority  of  Judges, 

and  the  House  of  Lords,  and  followed  by  the  Court  of  King's  Bench, 

in  the  case  of  Bennett  v.  FarneU  (2).     It  may  be  remarked,  that  these 

cases  were  not  cited,  or  this  question  raised,  in  Cooper  v.  Meyer. 

There  must  therefore  be  a  new  trial. 

Rule  absolute. 


1843.  IMEAY  V.  MAGNAY  and  Another  (8). 

Feh^.        (11  Meeson  &  Welsby,  267—276;  S.  C.  12  L.  J.  Ex.  188;  2  Dowl.  N.  S.  531  ; 
ExcKof  7Jur.240.) 

P^'^^*  Where  goods  seized  under  a  writ,  founded  upon  a  judgment  fraudulent 

[  267  1  against  creditors,  remain  in  the  hands  of  the  sheriff,  or  are  capable  of  being 

seized  by  him,  he  is  compellable,  under  the  stat.  13  £liz.  c.  d,  to  seize  and 
sell  the  goods  under  a  writ  afterwards  received  by  him,  and  founded  on  a 
bond  fide  debt :  and  if  he  neglect  to  do  so,  haying  notice  of  the  fraud,  and 
retiim  nulla  bona  to  the  latter  writ,  he  is  liable  to  an  action  for  a  false  return. 
Therefore,  evidence  of  the  fraud  in  the  previous  judgment  and  execution 
is  admissible  in  such  an  action,  in  answer  to  a  defence  founded  on  the 
outstanding  writ. 

And  the  conduct  of  the  debtor  in  reference  to  the  execution  of  the 
previous  judgment  is  admissible  in  evidence,  as  a  part  of  the  fraud. 

Case  against  the  defendants  as  Sheriff  of  Middlesex.  The  first 
count  of  the  declaration  stated,  that  the  plaintiff  had  recovered  a 
judgment  against  H.  Gompertz  for  286Z.  12«.,  and  that  the  defendants, 
as  Sheriff  of  Middlesex,  took  in  execution  the  goods  of  Gompertz 
under  the  Jieri  facias ^  but  made  a  false  return  thereto  of  ntilla  bona. 
The  second  count  stated,  that  there  were  goods  of  Gompertz,  out  of 
which  the  defendants  might  and  ought  to  have  levied  the  said  sum 
of  money,  but  that  they  neglected  and  refused  so  to  do,  and  falsely 
returned  nuUa  bona.    The  defendants  pleaded,  first,  not  guilty; 

(1)  1  H.  Bl.  669.  comm.    Bemnutt   v.   Lawrence   (I860) 

(2)  1  Camp.  130,  180  c.  16  Q.  B.  1004,  1010,  20  L.  J.  a  B.  26. 

(3)  Foil.    Christopherson  v.   Burton  — A.  0. 
1848  3  Ex.   162,    18  L.  J.     Ex.  60; 
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secondly,  to  the  first  count,  that  they  did  not  take  in  execution  the       Imoay 
goods  of  Gompertz ;  thirdly,  to  the  same  count,  that  they  did  not      maonat. 
levy  the  money ;  fourthly,  to  the  second  count,  that  they  the  defen- 
dants could  not  nor  ought  to  have  levied  the  monies  aforesaid,  modo 
etfonnd:  fifthly,  to  the  same  count,  that  the  defendants  had  no  notice 
that  they  could  levy  on  the  goods  of  Gompertz.     Issues  thereon. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings 
after  last  Trinity  Term,  it  appeared  that,  at  the  time  of  the  delivery 
of  the  plaintiff's  writ  to  the  defendants,  the  execution  debtor, 
Gompertz,  was  in  possession  of  property  far  exceeding  in  value  the 
amount  of  the  plaintiff's  judgment;  but  it  was  alleged  on  behalf 
of  the  defendants  that  this  property  was  not  seizable  under  the 
plaintiff's  writ,  inasmuch  as  there  were,  before  the  delivery  of  that 
writ  to  the  sheriff,  other  writs  ot  fieri  facias  against  Gompertz  in  their 
hands,  and  in  particular  a  writ  at  the  suit  of  one  Bebb,  for  8,01 5Z. 
The  plaintiff  offered  evidence  in  reply,  to  show  that  Bebb's  execu- 
tion was  fraudulent  as  between  him  and  Gompertz.  This  evidence 
was  objected  to  for  the  defendants,  on  the  ground  that  the  sheriff 
could  not  be  affected  thereby,  unless  it  were  shown  that  he  had 
notice  "^of  the  fraud.  The  Lobd  Chief  Babon  received  the  evidence,  [  *2^8  ] 
reserving  the  question  for  the  opinion  of  the  Court.  For  the 
purpose  of  proving  the  fraud,  the  plaintiff  tendered  evidence  to  the 
following  effect :  Before  the  delivery  of  Bebb's  writ  to  the  sheriff  in 
December,  1841,  there  had  been  in  the  sheriff's  hands,  since  the 
previous  January,  a  writ  for  8,000{.  at  the  suit  of  one  Watson. 
On  Bebb's  writ  being  brought  to  the  sheriff's  ofQce,  they  declined 
to  execute  it  unless  Watson's  writ  were  withdrawn.  Gompertz 
thereupon  obtained  from  Watson  an  authority  to  withdraw  it, 
which  was  done,  and  Gompertz's  attorney  paid  the  costs.  It 
appeared  also  by  the  evidence  of  Mr.  Taylor,  the  present  plaintiff's 
attorney,  that  he  had  originally  commenced  the  action  against 
Gompertz  at  the  suit  of  Watson,  in  January,  1841,  at  the  request 
of  Gompertz  himself  (i) :  that  he  declined,  however,  to  proceed  to 
judgment  therein  without  Watson's  authority,  which  Gompertz 
undertook  to  procure,  and  accordingly  obtained  and  brought 
to  Taylor  a  paper  purporting  to  be  written  by  Watson,  autho- 
rizing Taylor  to  proceed  in  the  action.  It  was  shown  that  this 
paper  was  really  in  the  handwriting  of  one  Wills,  the  brother- 
in-law  of  Gompertz.  The  other  writs  in  the  sheriff's  hands, 
exclusively  of  Bebb's,  were  not  of  sufScient  amount  to  cover  the 
(1)  This  piece  of  evidence  was  not  specifically  objected  to. 

B.B.  — VOL.  Lxm.  88 
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iMBAT       property   in   Gompertz's    possession   or   to   have   prevented   the 
Magnay.     defendants  from  executing  the  plaintiff's  writ. 

It  was  objected  on  behalf  of  the  defendants,  that  the  conduct 
of  Gompertz  in  respect  to  the  previous  executions  was  not  admis- 
sible against  the  sheriff:  the  learned  Judge,  however,  received  it. 
Some  evidence  was  also  given  of  favour  shown  by  the  sheriff's 
officer  to  Bebb's  execution,  and  of  circumstances  which  tended  to 
show  that  he  had  notice  of  the  fraud.  It  appeared  also  that,  at 
the  time  of  that  execution,  a  claim  was  made  by  one  Palmer  to  the 

L  •269  ]  goods,  *and  an  issue  under  the  Interpleader  Act  was  directed 
between  Palmer  and  Bebb,  which,  however,  was  never  brought  to 
trial.     The  jury  found  a  verdict  for  the  plaintiff,  damages  2S91. 12«. 

In  Michaelmas  Term,  Erie  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  evidence  objected  to  was  improperly  admitted. 
In  the  same  Term  (Nov.  17), 

Crowder,  R.  V.  Richards,  and  Montague  Chambers  showed 
cause : 

The  evidence  of  fraud  in  the  previous  execution  was  clearly 
admissible ;  and  inasmuch  as  the  conduct  of  Gompertz,  in  reference 
to  Watson's  execution,  tended  to  the  proof  of  the  fraud,  it  was  also 
properly  received  for  that  purpose.  The  circumstance  of  Watson's 
execution  having  remained  in  the  hands  of  the  sheriff  for  nearly 
a  whole  year  was  sufficient  to  put  him  upon  inquiry  with  respect 
to  it ;  and  it  was  his  duty  to  make  such  inquiry,  which  would  at 
once  have  furnished  him  with  ample  evidence  of  the  fraud.    *    *    • 

\  270  ]  Erie  and  Kennedy,  contra  : 

All  that  the  plaintiff  professed  to  do  in  this  case  was  to  show 
that  Bebb's  judgment  was  fraudulent,  and  that  the  sheriff  had 
notice  thereof;  and  for  that  purpose  the  evidence  was  admitted. 
But  it  is  submitted  that  that  is  not  alone  any  answer  to  the  defence 
of  the  sheriff,  founded  upon  the  existence  of  outstanding  writs 
which  cover  the  amount  of  the  goods :  he  must  be  shown  to  have 
been  a  party  to,  and  accomplice  in,  the  fraud.  It  is  not  enough 
that  he  has  information  of  it,  which  he  may  believe  or  not  Here 
the  writs  originally  came  into  the  office  without  any  knowledge  on 
the  part  of  the  sheriff  how  the  judgments  were  obtained,  and  it  was 
his  duty  to  execute  them  according  to  their  priority.    *     *     * 

Cur.  adv.  vult. 
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Parke,  B.  :  Imbay 

r. 

The  judgment  of  the  Court  was  delayed  m  this  case,  for  the  Magnay. 
purpose  of  considering  whether  the  direction  of  the  Lord  Chief  I  ^^^  ^ 
Baron,  upon  two  questions  which  arose  at  the  trial,  was  correct  in 
point  of  law.  It  was  an  action  brought  by  a  judgment  creditor 
against  the  sheriff,  for  neglecting  to  levy,  and  returning  nulUi  bona. 
The  defence  was,  that  the  goods  proved  to  be  in  the  possession  of 
Gompertz,  the  original  defendant,  of  the  value  of  considerably  more 
than  1,000{.,  were  not  seizable  under  the  plaintiff's  writ,  because 
there  were,  before  its  delivery  to  the  sheriff,  five  writs  of  Ji.  fa.  in 
the  hands  of  the  sheriff,  commanding  him  to  levy  a  much  larger 
amount.  The  answer  to  this  case,  on  the  part  of  the  plaintiff, 
was,  that  part  of  those  were  withdrawn,  and  that  the  principal 
judgment  and  execution  remaining  were  fraudulent  against  bond  fide 
creditors ;  and  if  they  were  removed,  there  were  goods  enough  to 
answer  the  plaintiff's  debt.  The  plaintiff's  counsel  offered  evidence 
of  the  fraud.  The  counsel  for  the  defendant  objected,  that  such 
evidence  could  not  be  received  against  the  sheriff,  unless  the  sheriff 
had  notice  of  the  fraud.  The  Lord  Chief  Baron  admitted  the 
evidence,  reserving  that  point.     This  is  the  first  point  to  be  decided. 

Li  order  to  show  that  the  judgments  and  executions  were  fraudu- 
lent, evidence  was  offered  of  the  conduct  of  Gompertz  with  respect 
to  a  former  execution.  The  principal  writ  ot  fi.fa.,  relied  on  by 
the  defendants,  was  at  the  suit  of  one  Bebb,  for  3,015Z.,  delivered  to 
the  sheriff  *on  the  7th  December,  1841.  An  execution  was  in  the  [  •272  ] 
sheriff's  hands  from  January,  1841,  at  the  suit  of  one  Watson,  for 
8,000Z.,  and  soon  after  Bebb's  writ  was  brought  to  the  sheriff's 
officer  to  be  executed,  he  declined  to  do  so,  unless  Watson's  were 
withdrawn.  Gompertz  procured  an  authority  from  Watson  to  with- 
draw it,  and  Gompertz's  attorney  paid  the  costs.  Watson's  writ 
had  been  issued  in  the  beginning  of  1841  by  a  Mr.  Taylor,  in  an 
action  commenced  by  him  at  the  request  of  Gompertz.  Taylor 
would  not  proceed  to  judgment  without  Watson's  authority,  and 
Gompertz  undertook  to  procure  it.  He  produced  a  paper  pur- 
porting to  be  written  by  Watson,  and  to  authorize  the  proceedings. 
There  was  evidence  that  the^paper,  alleged  to  be  in  Watson's  hand- 
writing, was  in  that  of  a  brother-in-law  of  Gompertz. 

Mr.  ErUy  for   the  defendants,   objected  that  the  conduct  of 

Gompertz  generally  on  previous  executions  was  not  admissible  in 

an  action  against  the  sheriff.    And  this  is  the  second  question 

which  we  have  to  decide. 

88—2 
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iifBAY  If  Bebb's  execution  is  rejected,  the  others,  being  to  the  amount 

Maonay.  of  about  800Z.  and  upwards,  did  not  appear  to  cover  the  whole  of 
the  eflfects  of  which  prima  facie  evidence  was  given. 

The  first  objection  made  by  Mr.  Erie,  we  think,  ought  not  to 
prevail.  So  far  as  it  relates  to  the  reception  of  evidence  that  the 
executions  were  fraudulent,  that  is,  that  they  were  delivered  to 
the  sheriff  for  the  purpose  of  covering  and  protecting  the  property 
against  other  executions,  and  not  for  the  purpose  of  being  carried 
into  effect  by  a  levy,  the  cases  are  decisive  that  such  evidence  is 
admissible.  An  early  case  on  this  subject  is  that  of  West  v.  Skip  (i). 
in  which  Lord  Hardwigee  lays  down  this  proposition,  that  if  a 
creditor  hyfi.fa.  seize  the  goods  of  his  debtor,  and  suffer  them  to 
[  *273  ]  remain  long  in  the  defendant's  hands,  and  another  ^creditor  obtain 
a  subsequent  judgment  and  execution,  it  has  been  determined  often 
that  this  is  evidence  of  fraud  in  the  first  creditor,  and  the  goods  in 
the  hands  of  the  debtor  remain  liable.  A  similar  doctrine  was  laid 
down  in  Lovick  v.  Crowder  (2),  where  there  had  been  a  change  of 
sheriff  between  the  first  execution  and  the  second. 

But  in  this  case  evidence  was  received  to  impeach  the  judgment 
itself  on  the  ground  of  fraud,  and  the  question  is  whether  evidence 
was  admissible  for  that  purpose. 

Mr.  Erie  contended,  on  the  trial,  that  the  evidence  was  inadmis- 
sible without  notice  of  the  fraud  to  the  sheriff.  After  my  Lord 
had  reserved  this  question,  there  was  evidence  given,  at  least  of 
sufQcient  notice  to  put  the  sheriff  on  inquiry  whether  such  fraud 
had  been  committed,  for  notice  to  a  sheriff's  ofQcer  to  whom  the 
execution  of  the  plaintiff's  writ  was  committed,  after  the  delivery 
of  the  writ  to  him,  was  notice  to  the  sheriff  himself ;  and  therefore 
the  objection  of  Mr.  Erie  could  not  prevail. 

He  contended,  however,  on  the  motion  before  us,  that  notice  was 
not  enough,  and  the  sheriff  could  not  be  liable,  unless  there  was 
fraud,  and  the  sheriff  was  a  party  to  it.  This  point  requires  farther 
consideration. 

It  appears  to  have  been  much  doubted,  whether,  in  an  action 
against  the  sheriff,  it  could  be  shown  that  a  prior  judgment  was 
fraudulent  against  the  plaintiff,  a  creditor  seeking  to  enforce  a 
subsequent  execution;  and  the  point  has  never  been  expressly 
decided,  though  there  are  dicta  upon  it.  In  Warmoll  v.  Young  (8), 
the  plaintiff  sued  the  sheriff  for  not  executing  his  writ  of  /7.  fa. 

(1)  1  Ves.  Sen.  244.  (3)  6  B.  &  0.  660. 

(2)  8  B.  &  C.  132. 
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His  defence  was,  that  he  had  previously  levied  at  the  suit  of  one  Imbay 
Knight ;  and  the  answer  to  that  defence  was,  that  Knight's  judg-  maonat. 
ment  was  fraudulent  and  void.  Lord  Tentebden  received  the 
evidence,  on  the  authority  of  a  decision  of  Lord  Kenyon's,  in  the 
case  of  Kempland  v.  Macauley{i),  having  at  first  *thought  it  [''274] 
inadmissible ;  he  reserved  the  point,  however,  for  the  consideration 
of  the  Court  of  King's  Bench,  which  supported  his  Lordship's 
ruling,  not  on  the  ground  that  such  evidence  was  in  all  cases 
admissible,  for  they  declined  to  decide  the  general  question,  but 
because  it  appeared  in  that  case,  that  the  sherifif,  after  the  sale, 
and  after  notice  to  retain  the  money  given  by  the  plaintiff,  in  order 
that  he  might  move  the  Court,  paid  it  over  to  Knight,  without 
informing  the  plaintifif,  and  the  Court  held  that  he  was  thereby 
guilty  of  negligence,  and,  as  Knight  had  no  right  to  receive  it,  was 
responsible  to  the  plaintiff  for  the  amount ;  that  he  had  lent  his 
aid  to  one  party,  instead  of  standing  indifferent,  and  must  stand  or 
fall  by  the  rights  of  that  party.  On  the  narrow  ground  on  which 
this  case  was  decided,  the  admission  of  the  evidence  of  fraud  in  the 
judgment  obtained  by  Bebb  may  possibly  be  sustainable,  as  there 
was  some  evidence  that  the  sheriff  lent  himself  to  Bebb,  instead  of 
standing  indifferently  between  the  parties. 

It  appears  to  us,  however,  that  we  ought  to  decide  the  general 
question,  which  is  left  in  a  doubtful  state.  The  authority  of  Lord 
Kenyon,  above  referred  to,  turns  out  not  to  be  conclusive.  Li  the 
case  before  him,  the  sheriff  was  indemnified  by  the  creditor,  and, 
according  to  several  cases,  stood  in  the  situation  of  the  creditor, 
and  might  therefore  impeach  a  judgment  void  against  him  for 
fraud.  Jn  a  subsequent  case,  my  brother  Pattbson  expressed  an 
opinion  on  a  motion  before  him,  that  the  question,  whether  a 
judgment  was  fraudulent  or  not  against  creditors,  could  not  be 
raised  in  an  action  against  a  sheriff,  though  it  could  if  he  were 
a  party  to  the  fraud  :  Barber  v.  Mitchell  (2),  On  the  other  hand, 
in  an  action  for  a  false  return.  Lord  Ellenborouoh  appears 
to  have  thought  evidence  admissible  to  impeach  the  judgment 
on  which  the  action  was  founded,  *and  to  show  that  it  was  [  275  ] 
fraudulent  against  creditors :  Tyler  v.  Duke  of  Leeds  (3)  ;  though 
the  case  itself  does  not  appear  to  have  been  one  in  which  the 
particular  judgment  could  be  impeached,  as  the  defendant  was 
not  acting  in   enforcing  the  right  of  another  creditor ;   and  if 

(1)  Peake,  65.  (3)  2  Stark.  218. 

(2)  2  DowL  P.  0.  677. 
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iMBAT       no  other  creditor's  execution  intervenes,  the  judgment  is  certainly 
Maokat.     valid. 

In  this  state  of  the  authorities,  the  question  must  be  considered 
as  doubtful,  but  the  conclusion  to  which  we  have  arrived  is,  that 
where  there  are  goods  seized  under  a  former  writ,  founded  on  a 
judgment  fraudulent  against  a  creditor  seeking  to  enforce  a  sub- 
sequent execution,  and  such  goods  remain  in  the  hands  of  the 
sheriff,  or  are  capable  of  being  seized,  the  sheriff  is  compellable  to 
seize  and  sell  such  goods  under  that  subsequent  execution;  and 
this  by  virtue  of  the  statute  13  Eliz.  c.  5.  (His  Lordship  read  the 
second  section  of  that  statute.)  The  judgment  is  by  the  statute 
made  void  against  creditors,  but  by  implication  it  is  void  against 
a  sheriff,  who  acts  in  right  of  a  creditor ;  as  a  deed  is,  which  is 
fraudulent  against  creditors:  Turrilv.  Tipper {i).  And  it  is  now 
of  frequent  occurrence,  that  the  sheriff  is  bound  to  take  goods  which 
have  been  fraudulently  conveyed  or  assigned  to  defeat  creditors, 
and  is  responsible  in  an  action  for  a  false  return  at  the  suit  of  a 
creditor;  and  the  statute  seems  to  us  to  put  both  on  the  same 
footing.  The  creditor  has  no  other  way  of  avoiding  the  judgment, 
than  by  enforcing  his  execution  for  his  debt,  notwithstanding  an 
execution  upon  it ;  or  by  application  to  the  equitable  jurisdiction 
of  the  Court  to  set  it  aside,  which  we  apprehend  has  arisen  in  com- 
paratively modern  times ;  and  whatever  right  the  creditor  had  at 
the  time  of  the  statute,  he  has  now. 

If,  indeed,  the  right  of  no  creditor  intervenes,  the  sheriff  is  bound 
to  sell  under  a  writ  on  a  fraudulent  judgment,  for  such  judgment 
[  •276  ]  is  good  between  the  parties,  and  void  only  *against  creditors :  and 
if  he  sells  under  such  a  judgment  to  a  bond  fide  purchaser,  and  not 
the  fraudulent  plaintiff  himself,  he  cannot  be  compelled  to  re-seize 
the  same  goods,  for  the  purchaser  has  a  good  title. 

In  the  present  case,  a  part  of  the  goods  seized  under  Bebb's  writ 
was  unsold.  They  were  claimed  by  Palmer ;  they  had  been  in  the 
possession  of  Gompertz  before,  and  if  Palmer's  claim  was  untenable, 
(and  the  sheriff  was  clearly  responsible  for  its  validity),  and  the 
judgment  at  the  suit  of  Bebb  void  against  the  plaintiff's  execution, 
so  that  these  goods  could  not  be  sold  under  it  to  the  prejudice  of 
the  plaintiff's  execution,  the  sheriff  was  liable  to  this  action  for  not 
selling  them.  The  remainder  sold  to  Bebb  was  also  seizable,  as 
Bebb,  on  the  hypothesis,  was  a  party  to  the  fraud  against  creditors 
and  the  sheriff  was  responsible  for  neglecting  to  seize  and  sell  them,  if 

(1)  Latch.  222. 
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he  had  notice  of  the  fraud,  or  could  have  discovered  it  by  reasonable 
inquiries ;  and  of  this  there  was  sufficient  evidence  for  the  jury. 

We  all  therefore  agree  that  the  evidence  was  admissible.  With 
respect  to  the  second  objection,  that  evidence  of  Gompertz's  conduct 
in  withdrawing  Watson's  execution,  and  originally  causing  it  to  be 
issued,  was  not  admissible,  we  think,  under  the  circumstances  of 
this  case,  it  was.  The  evidence  of  fraudulent  conduct  in  former 
executions  unconnected  with  this  was  not.  The  question  being  as 
to  Bebb's  judgment  and  execution  being  fraudulent,  Gompertz's 
conduct  in  causing  that  to  be  executed  was  clearly  admissible,  to 
show  the  fraud ;  and  his  conduct  also  in  causing  Watson's  to  be 
withdrawn,  in  order  that  Bebb's  should  be  executed,  is  a  part  of 
the  same  fraud.  As  to  his  conduct  in  originally  causing  Watson's 
writ  to  be  issued,  it  may  be  doubtful  whether  that  was  admissible, 
but  that  point  does  not  appear  by  my  Lord's  note  to  have  been  taken. 

Rule  discharged. 


lUBAY 

r. 

Maonay. 


M^GEEGOR  V.  GREGOEY(l). 

(11  Meeson  &  Welsby,  287—296;  S.  C.  12  L.  J.  Ex.  204;  2  Dowl.  N.  S.  769.) 

Declaration  for  libel  averred,  that  before  and  at  the  time  of  the  com- 
mitting of  the  grieyance  by  the  defendant,  the  defendant  used  the  word 
'* black- sheep"  for  the  purpose  of  expressing  and  meaning,  and  it  was 
understood  by  the  persons  to  whom  the  libel  was  addressed  as  expressing 
and  meaning,  a  person  notorious  by  reason  of  bad  character,  and  of 
stained  and  sullied  reputation :  yet  the  defendant,  intending  to  cause  it 
to  be  believed  that  the  plainti^  had  conducted  himself  dishonestly  and 
improperly,  published  of  and  concerning  the  plaintiff  the  libellous  matter 
following:  '* Black-sheep"  (meaning  thereby  that  the  plaintiff  was  a  black- 
sheep,  in  the  sense  and  meaning  in  which  the  word  was  so  used  by  the 
defendant).  (The  declaration  then  set  forth  a  statement  of  facts  respecting 
the  plaintiff,  no  part  of  which  was  in  itself  libellous.)  The  defendant 
pleaded,  as  to  the  publishing  of  the  following  part  of  the  supposed  libel, 
that  is  to  say,  '*  black-sheep,"  that  the  defendant  did  not  use  that  word  for 
the  purpose  of  expressing  or  meaning,  nor  was  it  understood  by  the 
persons  in  the  declaration  mentioned  as  expressing  or  meaning,  a  person 
notorious  by  reason  of  bad  character,  or  of  stained  and  sullied  reputation : 
concluding  to  the  country :  Held,  on  special  demurrer,  1st,  that  the  plea 
was  well  pleaded  to  that  part  only  of  the  libel :  2ndly,  that  it  was  rightly 
pleaded  as  to  the  publishing  of  that  part  of  the  libel,  and  not  to  the 
inducement  in  the  declaration  as  to  that  part :  and,  thirdly,  that  it  was  not 
bad  as  amounting  to  not  guilty ;  the  averment  in  the  declaration,  as  to  the 
word  "black- sheep,"  being  properly  matter  of  inducement,  which  it  was 
necessary  to  traverse  specially. 

Casb  for  libel.  The  declaration,  after  the  usual  introductory 
allegation  of  the  plaintiff's  good  character,  stated,  that  whereas 
(I)  Cited  Fleming  v.  Dollar  (1889)  .23  Q.  B.  D.  388,  392,  68  L.  J.  Q,  B.  548.-r A.  C. 


1843. 
Feb.  25. 

Ej-ch.  of 
Pleas, 

[287] 
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m^Qbegob  before  and  at  the  time  of  the  committing  of  the  grievance  by  the 
Obboobt.  defendant  as  thereinafter  mentioned,  the  defendant  used  the  word 
*'  black-sheep  "  for  the  purpose  of  expressing  and  meaning,  and  the 
said  word  used  by  him  was  by  divers,  to  wit,  all  the  persons  to 
whom  the  libel  thereinafter  mentioned  was  published,  understood 
as  expressing  and  meaning,  a  person  notorious  by  reason  of  bad 
character,  and  of  stained  and  sullied  reputation ;  and  the  defendant 
then  also  used  the  word  **  black-legs,"  for  the  purpose  of  expressing 
[  'sss  ]  and  meaning,  and  the  said  last-mentioned  *word  so  used  by  him 
was  by  divers  persons,  to  wit,  all  the  persons  to  whom  the  libel 
thereinafter  mentioned  was  published,  understood  as  expressing 
and  meaning,  a  person  guilty  of  cheating  and  defrauding  others : 
yet  the  defendant,  intending  to  cause  it  to  be  suspected  and  believed 
that  the  plaintiff  had  conducted  himself  dishonestly,  fraudulently, 
and  improperly,  on  the  4th  day  of  Sept.,  a.d.  1842,  in  a  certain 
newspaper  called  The  Satirist,  or  Censor  of  the  Times,  falsely  and 
maliciously  did  publish,  and  cause  and  procure  to  be  published,  of 
and  concerning  the  plaintiff,  certain  false,  scandalous,  malicions, 
defamatory,  and  libellous  matter  following,  of  and  concerning  the 
plaintiff,  that  is  to  say :  *'  Black-sheep  "  (meaning  thereby  that  the 
plaintiff  was  a  ''black-sheep,"  in  the  sense  and  meaning  in  which 
that  word  was  so  used  by  the  defendant  as  aforesaid)  ''  and  black- 
legs," (meaning  thereby  that  the  plaintiff  was  a  black-legs,  in 
the  sense  and  meaning  in  which  that  word  was  so  used  by 
the  defendant  as  aforesaid),  ''or  sharps  and  flats:  "  (The  declara- 
tion then  set  forth  a  statement  of  facts  affecting  the  plaintiff, 
published  by  the  defendant,  no  portion  of  which  was  in  itself 
libellous) :  by  means  of  which  premises  the  plaintiff  was  greatly 
injured  in  his  credit  and  reputation  aforesaid,  and  brought  into 
public  scandal,  infamy,  and  disgrace,  and  had  been  otherwise 
injured,  &c. 

To  this  declaration  the  defendant  pleaded,  first,  not  guilty.  ' 
Secondly,  as  to  the  publishing,  and  causing  and  procuring  to  be 
published,  the  following  part  of  the  said  supposed  libel,  that  is  to 
say,  "  black-sheep,"  that  before  or  at  the  time  of  committing  of  the 
said  supposed  grievance,  he  the  said  defendant  did  not  use  the  said 
word,  "black-sheep,"  for  the  purpose  of  expressing  or  meaning, 
nor  was  the  same  word,  when  used  by  him,  by  the  said  persons  in 
the  declaration  mentioned,  or  any  of  them,  understood  as  expressing 
or  meaning,  a  person  notorious  by  reason  of  bad  character,  and  of 
r*289]      stained  and  sullied  reputation^  in  ^manner  and  form  as  in  the 
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declaration  alleged:  concluding  to  the  country.  Thirdly,  as  to  M'Obegor 
publishing,  and  causing  and  procuring  to  be  published,  the  following  qbboobt. 
part  of  the  said  supposed  libel,  that  is  to  say,  "  black-legs,"  thai 
before  or  at  the  time  of  the  committing  of  the  said  supposed 
grievance,  he  the  defendant  did  not  use  the  said  word  "  black- 
legs "  for  the  purpose  of  expressing  or  meaning,  nor  was  the  same 
word,  when  used  by  him,  by  the  same  persons  in  that  behalf 
mentioned,  or  by  any  of  them,  understood  as  expressing  or 
meaning,  a  person  guilty  of  cheating  and  defrauding  others,  in 
manner  and  form  as  in  the  declaration  alleged :  concluding  to  the 
country. 

There  was  also  a  fourth  plea,  justifying  a  portion  of  the  statement, 
which  was  not  in  itself  libellous. 

The  plaintiff  demurred  separately  to  each  of  the  special  pleas, 
assigning,  as  to  the  second  plea,  the  following  special  causes  of 
demurrer :  That  the  plea  contained  matter  in  answer  to  part  only 
of  the  libel,  and  the  part  by  the  plea  selected  for  such  answer  was 
not  divisible  from  the  rest  of  the  libel ;  that  the  defendant  was  not 
entitled  to  select  only  part  of  such  a  libel  as  that  stated  in  the 
declaration,  for  the  purpose  of  a  defence  thereto.  That  the  plea, 
though  in  its  commencement  it  professed  to  be  an  answer  to  part 
of  the  said  causes  of  action,  afterwards  stated  matter  amounting  to 
a  defence  to  the  whole  of  those  causes.  That  the  plea  ought  to 
have  been  pleaded  to  the  inducement  in  the  declaration,  as  to  the 
said  word  ''black-sheep,"  and  not  to  the  publishing  of  the  part  of 
the  libel  in  respect  of  that  word.  That  the  plea  amounted  to  the 
plea  of  not  guilty,  either  to  the  whole  or  else  to  the  part  of  the 
declaration  mentioned  in  it;  and  that  it  was  an  argumentative 
traverse  of  the  defendant's  being  guilty  of  the  grievance  in  the  plea 
mentioned. 

The  causes  of  demurrer  to  the  third  plea  were  the  same,  sub- 
stituting only  the  word  "black-legs"  for  "black-sheep."     To  the 
fourth  plea,  special  causes  of  demurrer  *were  also  assigned,  but      [  *290  ] 
that  plea  was  given  up  on  the  argument. 

Joinders  in  demurrer. 

The  case  was  argued  on  the  10th  of  February,  by 

Martin,  in  support  of  the  demurrer : 

The  same  objections  are  applicable  to  the  second  and  third 
pleas.  First,  they  are  bad  as  being  pleaded  to  a  part  only  of 
the  libeL 
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M'Gbeoob         (Parke,  B.  :  The  Court  of  Common  Fleas  has  expressly  held  that 
Greoobt.     a  defendant  may  so  plead  :  Clarkson  v.  Laicson  (i).) 

The  propriety  of  that  decision  may  be  questioned.  A  libel  is  an 
entire  thing,  and  cannot  be  split  into  parts  in  pleading.  The 
plaintiff  fails  unless  he  proves  the  whole  libel  as  alleged:  it  is 
not  like  the  case  of  slander,  where  the  plaintiff  may  recover  on 
proof  of  so  much  only  as  is  sufficient  to  sustain  an  action,  and  the 
rest  of  the  statement  in  the  declaration  may  be  rejected. 

(Alderson,  B.  :  Suppose  a  libel  charges  several  distinct  acts  of 
cheating ;  may  not  the  defendant  justify  as  to  some  of  them?) 

Perhaps  he  may,  because  there  the  allegations  are  separable  in 
their  nature ;  but  here  the  different  parts  of  the  libel,  to  which  the 
second  and  third  pleas  are  pleaded,  form  one  indivisible  matter, 
the  whole  merely  importing  that  the  plaintiff  is  a  person  of  stained 
and  sullied  reputation.  Clarkson  v.  Lawson  may  be  distinguished 
in  the  same  manner :  there  the  libel,  stating  that  the  plaintiff  had 
been  three  times  struck  off  the  roll,  included  distinct  and  separable 
matters.  In  Mounteney  v.  Walton  (2),  it  was  held  that  the  heading, 
'' Horse-stealer,"  to  a  libellous  paragraph,  which  was  alleged  in 
the  declaration  to  impute  felony  to  the  plaintiff,  was  not  separable 
from  the  rest  of  the  libel ;  and  that  a  plea  as  to  the  latter,  setting 
forth  circumstances  of  suspicion  against  the  plaintiff,  was  no 
answer.  A  person  who  inserts  in  a  libel  matter  which  he  is 
[  *29i  ]  unable  to  ^justify  may  be  considered  as  standing  in  the  same 
situation  as  a  trespasser  ab  initio. 

Secondly,  the  pleas  ought  to  have  been  addressed  to  the  induce- 
ment in  the  declaration,  as  to  the  use  of  the  words  '*  black-sheep  " 
and  ''  black-legs."  The  averments  in  the  inducement  are  either 
necessary  or  unnecessary  :  if  necessary,  the  plea  is  a  traverse  of  a 
material  part  of  the  declaration,  and  ought  to  have  been  specifically 
addressed  to  the  inducement  which  contained  it,  so  that  the  plaintiff 
might  be  informed  what  it  was  intended  to  answer ;  if  unnecessary, 
then  the  traverse  is  bad  as  being  immaterial. 

Lastly,  the  pleas  are  bad  as  amounting  to  not  guilty.     «     *     * 

Hv^h  Hill,  contra : 
First,  the  subject-matter  to  which  these  pleas  are  pleaded  being 

(1)  31 B.  B.  425  (6  Bing.  587 ;  4  Moo.         (2)  36  B.  B.  709  (2  B.  A  Ad.  673). 
&  P.  356). 
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divisible,  the  defendant  was  entitled  to  plead  separately  to  the  M'Gbboor 
separable  parts  of  it.  Mounteney  v.  Watton  is  quite  distinguishable,  gbkgoby. 
There  the  gist  of  the  libel,  as  imputing  felony,  was  contained  in  the 
heading ''  Horse-stealer,"  and  the  plea  not  being  pleaded  to  this 
♦heading,  but  confined  to  the  facts  of  suspicion  set  forth  in  the  [  *292  ] 
paragraph  itself,  was  held  therefore  to  have  admitted  the  innuendo, 
that  the  defendant  meant  to  impute  horse-stealing  to  the  plaintiff, 
and  so  to  be  no  justification.  But  both  Lord  Tbntbrdbn,  C.  J., 
and  Parke,  J.,  in  their  judgments  in  that  case,  expressly  guard 
themselves  against  any  inference  that  a  defendant  has  not  a  right 
to  justify  a  distinct  part  of  a  divisible  libel.  Suppose  a  plaintiff  be 
truly  charged  with  having  been  convicted  of  larceny,  in  a  paragraph 
which  contains  other  less  injurious,  but  unfounded,  allegations 
against  him :  is  not  the  defendant  to  be  at  liberty  to  justify  the 
charge  of  larceny  separately;  and  is  the  plaintiff  to  come  into 
Court  and  recover  damages  for  the  whole,  as  if  he  were  a  perfectly 
immaculate  person  ? 

(A14DBRSON,  B. :  One  or  other  consequence  must  follow — either  it 
may  be  given  in  evidence  in  mitigation  of  damages,  or  it  may  be 
pleaded  to.) 

Jones  V.  Stevens  (1)  is  an  authority  to  show  that  it  could  not  be 
given  in  evidence  in  mitigation  of  damages.  Clarkson  v.  Laivson, 
which  expressly  decided  that  part  of  a  divisible  libel  may  be 
pleaded  to,  is  recognized  in  Cooper  v.  Latvson  (2)  and  Clarke  v. 
Taylor  (3).  Stiles  v.  Nokes  (4)  and  LeicU  v.  Clement  (5)  confirm  the 
same  view. 

(Aldbrson,  B.  :  In  Clarkson  v.  Laic  son  the  charge  was,  that  the 
plaintiff  had  been  three  times  struck  off  the  roll.  I  should  doubt 
very  much  whether  such  an  allegation  be  divisible.  If  the  state- 
ment were  that  he  was  struck  off  by  Chief  Justice  A.,  by  Chief 
Justice  B.,  and  by  Chief  Justice  C,  perhaps  the  defendant  might 
separate  the  charges ;  but  how  can  a  defendant  justify  a  statement 
that  the  plaintiff  had  been  thrice  struck  off  the  rolls,  by  saying  that 
he  had  been  struck  off  once?  The  plaintiff's  answer  would  be,  "I 
never  said  you  charged  me  with  that." 

(1)  25  R.  R.  714  (11  Price,  235).  3  Scott,  95). 

(2)  47  R.  R.  713  (8  Ad.  &  El.  746 ;  (4)  31  R.  R.  400  (7  East  493). 

1  P.  &  D.  15).  (5)  22  R.  R.  530  (3  B.  &  Aid.  702). 

(3)  42  R.  R.  680  (2  Ring.  N.  C.  654; 
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M'Gbegob         Parkb,  B.  :  lu  verbal  slander,  no  doubt  you  may  sever ;  *but  in 
Greoort.     action  on  a  libel,  which  is  a  written  document,  the  plaintiff  must 
[  •293  ]       prove  the  whole  under  not  guilty.) 

Secondly,  the  proper  mode  of  pleading  was  to  address  the  matter 
so  pleaded  to  that  part  of  the  cause  of  action  to  which  it  applied, 
and  not  to  the  inducement.  The  cause  of  action  is  the  publication 
of  the  libellous  matter  to  which  the  inducement  relates,  and  with- 
out the  inducement  the  declaration  could  not  have  been  supported. 
The  plea,  therefore,  properly  denies  the  truth  of  that  inducement, 
as  to  so  much  of  the  cause  of  action  as  it  is  pleaded  to. 

Lastly,  the  pleas  do  not  amount  to  not  guilty.  The  words 
*'  black-sheep,"  and  **  black-legs,"  are  not  words  which  in  their 
natural  sense  impute  anything  injurious,  and  it  is  only  by  the  aid 
of  the  introductory  statement,  of  the  peculiar  sense  in  which  they 
were  used,  that  they  can  be  made  so  :  they  required  an  inducement, 
therefore,  and  an  innuendo  alone  would  not  have  sufSced:  Goldstein 
v.  Fo8s{l),  Angle  v.  Alexander  (2),  Hearne  v.  Stoicell{z).  The 
innuendo,  therefore,  being  useless,  may  be  rejected  ;  but  this  being 
necessary  inducement,  the  defendant  was  obliged,  under  the  new 
rules,  to  traverse  it  specially,  and  it  would  not  have  been  put  in 
issue  by  not  guilty. 

Mai-tin  replied. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.    (Having  stated  the  pleadings,  his  Lordship  continued) : 

Of  the  three  pleas  demurred  to,  the  last  was  admitted  to  be  bad. 

The  questions  arising  on  the  demurrer  to  the  two  other  pleas  are 
precisely  the  same  as  to  each. 
[  294  ]  The  objections  to  the  first  special  plea  are  three  : 

Firstly,  that  it  is  pleaded  to  part  of  the  libel,  which,  it  is  insisted, 
is  bad  pleading. 

Secondly,  that  it  is  not  pleaded,  as  it  ought  to  have  been,  to  the 
inducement. 

Thirdly,  that  it  is  an  argumentative  plea  of  not  guilty,  as  to  part 
of  the  declaration. 

We  think  that  none  of  these  objections  ought  to  prevail. 

(i)  29  E.  E.  610  (6  B.  &  0.  154) ;  (3)  54  E.  E.  663  (12  Ad.  *  El.  719; 

S.  a  in  error,  2  Y.  &  J.  146.  4  P.  &  D. 

(8)  7  Bing,  U9;  4  Moo.  &  P.  870, 
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Ab  to  the  first,  we  consider  it  to  be  settled,  that  there  may  be  a  M'Qbegob 
plea  to  a  part  of  a  libel,  which  is  separable  from  the  rest,  as  the  qbeookt. 
part  pleaded  to  in  this  case  certainly  is,  for  a  plea  of  justification 
as  to  this  part,  and  not  guilty  as  to  the  remainder,  would  not  have 
been  inconsistent ;  a  part  might  be  true,  and  the  remainder  excused 
by  the  occasion  of  the  publication.  The  power  of  pleading  to  part 
was  admitted  by  the  Court  in  Stiles  v.  Nokes  (i),  and  in  Clarkson  v. 
Lawson  (2),  it  was  decided  that  it  was  competent  for  the  defendant 
to  adopt  such  a  course,  where  the  libellous  matter  was  divisible ; 
and  the  principle  of  that  decision  was  sanctioned  by  the  Court  of 
King's  Bench,  in  Mounteney  v.  Walton  (3) ;  and  this  mode  of  pleading 
has  become  very  common :  Ooodbunie  v.  Bmvman  (4).  The  first 
objection,  therefore,  cannot  succeed. 

The  second  is,  that  the  plea  is  pleaded,  not  to  the  inducement,  but 
to  the  publication  of  the  part  of  the  libel  to  which  the  inducement 
relates.  It  seems  to  us  that  the  plea  is  not  improper  in  this  respect. 
The  cause  of  action  is  the  publication  of  the  libel ;  and  the  induce- 
ment, if  properly  pleaded  (as  we  must  assume  it,  for  this  purpose, 
to  be),  is  necessary  to  maintain  the  action.  The  cause  of  action  as 
to  part  of  the  libel,  is  the  publication  of  that  part ;  and  the  corre- 
sponding part  of  the  inducement  is  necessary  for  the  maintenance 
of  the  action,  as  to  that  *part.  The  defendant  in  his  plea  therefore  I  *^^^  j 
says,  as  to  so  much  of  the  cause  of  action  as  consists  in  publishing 
of  the  plaintiff  that  he  was  a  black  sheep,  the  inducement  is  not 
true,  and  therefore  the  cause  of  action  pro  tanto  fails.  This  appears 
to  us  to  be  a  correct  manner  of  pleading. 

The  third  objection  is,  that  the  inducement,  in  this  case,  is  not 
properly  matter  of  inducement,  and  that  the  plea  really  amounts  to 
the  general  issue.  It  is  said  that  the  proper  office  of  an  inducement, 
or  introductory  averment,  is  to  state  facts  by  reference  to  which  the 
libel  is  rendered  intelligible,  and  is  shown  to  contain  an  injurious 
imputation ;  but  that  the  meaning  of  words,  in  the  abstract  and 
without  reference  to  facts,  is  not  properly  the  subject  of  introductory 
averment.  And  upon  this  part  of  the  case  we  have  had  some  doubt. 
It  is  laid  down  in  several  authorities,  that  the  Court  is  to  inform 
itself  of  the  meaning  of  English  words,  though  unusual,  and 
peculiar  to  a  particular  country  :  a  strong  instance  of  which  is  the 
case  in  which  the  term  *'  Healer  of  Thieves  "  was  expounded  to 

(1)  31  R  B.  400  (7  East,  506).  (4)  35  B.  B.  604  (9  fiing.   532;    2 

(2)  31  K.  B.  425  (6  Bing.  587).  Moo.  &  Sc.  700) 

(3)  36  B.  B.  709  (2  B.  &  Ad.  673). 
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M'Gbegor  mean  a  furtherer  of  felons,  without  any  averment  as  to  the  local 
Gbegoby.  nse  of  those  terms :  1  Boll.  Abr.  86,  L.,  pi.  1.  And  such  is  the  rale 
as  to  Welsh  words  :  Hob.  126.  But  the  case  of  Ajigle  v.  Alexander  (i), 
in  the  analogous  case  of  slander,  decides  that  a  distinct  averment, 
that  particular  English  words  had  acquired  some  sense  different 
from  their  natural  one,  was  necessary,  and  that  an  innuendo,  without 
such  averment,  was  insufficient ;  and  on  the  authority  of  that  ease, 
which  was  decided  in  the  Exchequer  Chamber,  and  which  it  is  clear 
the  pleader  has  had  in  view  in  framing  this  declaration,  we  think 
that  the  averment  of  the  meaning  of  the  term  ''Black- sheep"  is 
properly  introduced  by  way  of  inducement,  and  consequently  the 
plea  does  not  amount  to  not  guilty.  Under  the  new  rules,  the 
[  *296  ]  inducement,  when  properly  pleaded,  must  be  traversed,  if  *it  is 
intended  to  deny  it,  and  not  guilty  puts  in  issue  only  the  publication 
of  the  libel  maliciously,  and  in  the  sense  imputed  in  the  innuendo. 
We  therefore  think  the  first  special  plea  good ;  and  the  second 
special  plea  is  in  effect  the  same. 

There  will  consequently  be  judgment  for  the  defendant  on  the 
second  and  third  pleas,  and  for  the  plaintiff  on  the  fourth. 

Martin  then  applied  for  and  obtained  leave  to  amend,  on  pay- 
ment of  costs  as  between  attorney  and  client. 


18*3.  SUTHERLAND   v.   PRATT  and  Othebs. 

nb.  25. 
(11  Meeson  &  Welsby,  296—315  ;  S.  C.  12  L.  J.  Ex.  235 ;  2  Dowi.  N.  S.  813 ;  7 

JExeh,  of  Jur.  26.) 

P  ^Q/.  1  Declaration  on  a  policy  of  insurance  stated,  that  the  plaintiff  caused  a 

policy  to  be  effected,  purporting  thereby  and  containing  therein,  that  B.  & 
Ck).,  as  well  in  their  own  names  as  in  that  of  all  other  parties  intereerbed. 
made  assurance  with  the  defendants  for  2,00<)2.  on  goods  (declared  to  be 
360  bales  of  cotton),  lost  or  not  lost,  at  and  from  Bombay  to  London ;  and 
that  in  consideration  thereof,  and  that  the  plaintiff  paid  the  defendants  the 
premium,  and  agreed  to  observe  the  terms  and  conditions  of  the  policy,  the 
defendai^ts  promised  him  that  they  would  become  assurers  to  the  plaintiff 
of  the  said  sum  of  2,000/.  The  declaration  then  averred  that  the  goods 
were  shipped  on  the  voyage ;  that  the  plaintiff  was  during  the  voyage,  to 
wit,  on  &c.,  interested  in  the  goods  to  the  amount  insured;  that  the 
assurance  was  made  for  the  use  and  benefit  and  on  the  account  of  the 
plaintiff ;  that  the  ship  sailed,  and  met  with  tempestuous  weather,  whereby 
the  goods  were  wetted  and  damaged,  and  rendered  of  no  use  or  value  to  the 
plaintiff :  Held,  that  a  plea  to  this  declaration,  that  the  goods  were  so 
damaged  before  the  plaintiff  acquired  any  interest  therein,  was  bad  on 
general  demurrer. 
A  party  may  make  an  insurance  on  goods,  lost  or  not  lost,  though  he 

(1)  7  Bing.  123. 
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liave  acquired  his  interest  in  them  after  a  partial  loss,  unless  he  bought  Suthebland 
them  with  a  knowledge  of  the  damage.  «. 

A  plea  to  the  above  declaration,  that  the  policy  was  not  caused  to  be        Pbatt. 
made  by  or  on  behalf  of  the  plaintiff,  was  held  bad  on  special  demurrer,  as 
amounting  to  non  assumpsit.     So  also  wtis  a  plea  that  the  plaintiff  did  not 
pay  the  premium,  nor  promise  the  defendants  to  observe  the  terms  and 
conditions  of  the  policy. 

A  defendant  is  not  at  liberty  to  traverse  any  single  material  fact,  which 
would  be  included  in  the  general  issue. 

The  plea  of  non  ctssumpsit  puts  in  issue  the  consideration  for  the  promise, 
as  well  as  the  piomise  itself. 

Assumpsit.  The  declaration  stated,  that  the  plaintiff,  on  the  8th 
of  September,  1841,  caused  to  be  made  a  policy  of  assurance,  (setting 
it  forth  verbatim) y  purporting  thereby  and  containing  therein,  that 
Messrs.  Boggs,  Taylor  &  Co.,  as  well  in  their  own  names  as  for 
and  in  the  names  of  all  and  every  person  or  persons  to  whom  the 
same  did,  might,  or  should  appertain  in  part  or  in  all,  did  make 
^assurance,  and  cause  themselves  and  them  and  every  of  them  to  be  [  *297  ] 
assured  with  the  General  Maritime  Assurance  Company,  lost  or  not 
lost,  at  and  from  Bombay  to  London,  with  leave  to  call  at  all  ports 
and  places  on  either  side  of  and  at  the  Cape  of  Good  Hope,  includ- 
ing the  risk  of  craft  to  and  from,  the  vessel,  upon  any  kind  of  goods 
and  merchandise,  and  also  upon  the  body,  tackle,  &;c.,  of  and  in 

the  ship,  at (i),  and  upon  the  said  ship,  &c. (i),  and  so 

should  continue  and  endure  during  her  abode  there,  upon  the  said 
ship,  &c. ;  and  further,  until  the  said  ship,  with  all  her  tackle,  &c., 
and  goods   and  merchandise  whatsoever,   should    be   arrived  at 

(i) ;  and  upon  the  said  ship,  &c.,  until  she  had  there  moored 

at  anchor  twenty  hours  in  good  safety,  and  upon  the  said  goods 
and  merchandise  until  the  same  should  be  there  discharged  and 
safely  landed.  The  insurance  was  declared  to  be  on  860  bales  of 
cotton,  and  the  policy,  after  admitting  the  receipt  of  the  premium, 
stated,  that  the  said  Company  were  content,  and  did  take  upon  them 
that  assurance  for  the  sum  of  2,000Z.  The  declaration  then  alleged, 
that,  in  consideration  of  the  prcJtnises,  and  that  the  plaintiff  at  the 
request  of  the  defendants,  (then  being  three  of  the  directors  of  the 
said  Company),  then  paid  to  the  said  Company  the  sum  of  402.  as 
a  premium  for  the  assurance  of  2,0002.  upon  the  said  goods,  on 
the  said  voyage  in  the  policy  mentioned,  and  then  promised  the 
defendants  to  perform  and  fulfil  all  things  in  the  policy  mentioned, 
on  the  behalf  of  the  assured  to  be  performed  and  fulfilled,  the  defen- 
dants then  promised  the  plaintiff  that  the  said  Company  would 

(1)  These  blanks  were  left  in  the  policy. 
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Sutherland  become  and  be  assarers  to  the  plaintiff  of  the  said  sum  of  2,0002., 
Pbatt.  upon  the  said  goods  in  the  said  ship  in  the  policy  mentioned,  and 
would  perform  and  fulfil  all  things  therein  mentioned  on  their  part 
and  behalf,  as  assurers  of  the  said  sum  of  2,000^,  to  be  performed 
[  *298  ]  and  fulfilled :  that  the  said  *goods,  on  the  1st  of  September,  1841, 
were  shipped  at  Bombay  on  the  said  voyage  :  that  the  plaintiff  was, 
during  the  said  voyage,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  interested  in  the  said  goods  in  the  said  policy  mentioned, 
and  so  loaded  on  board  the  said  ship,  to  the  amount  insured  :  that 
the  said  insurance  was  made  for  the  use  and  benefit,  and  on  the 
account  of  the  plaintiff  as  aforesaid  :  that  the  said  ship  afterwards 
sailed  on  the  said  voyage,  and  being  injured  by  tempestuous 
weather,  became  filled  with  water,  whereby  the  said  goods  were 
wetted  and  damaged,  and  rendered  of  no  use  or  value  to  the 
plaintiff. 

The  defendants  pleaded  eight  pleas,  of  which  the  first  was  non 
assumpserunt.  The  second,  after  stating  that  true  it  was  that  the 
said  policy  of  insurance,  purporting  and  containing  therein  that 
Boggs,  Taylor  &  Co.,  did  make  assurance  of  the  matters  and  things 
according  to  the  terms  and  provisions  of  the  said  policy,  as  in  that 
behalf  in  the  declaration  mentioned  and  set  forth,  was  made,  to 
wit,  upon  the  day  and  year  in  that  behalf  in  the  declaration  alleged ; 
yet  the  defendants  said,  that  the  said  policy  was  not  caused  to  be 
made  by  or  on  behalf  of  the  plaintiff,  in  manner  and  form  alleged : 
concluding  to  the  country.  The  third  plea  alleged,  that  the  plaintiff 
did  not,  nor  did  any  person  on  his  behalf,  pay  the  said  premium  or 
any  part  thereof,  nor  promise  the  defendants  to  perform  and  fulfil 
the  things  in  the  said  policy  mentioned,  on  behalf  of  the  assured  to 
be  performed  and  fulfilled,  in  manner  and  form  alleged:  concluding 
to  the  country.  The  eighth  plea,  after  stating,  that  although  the 
said  ship,  with  the  said  goods  on  board,  departed  and  set  sail  upon 
the  said  voyage  from  Bombay  to  London,  and  although  the  said 
goods  were  damaged  and  diminished  in  use  and  value  on  the  said 
voyage,  as  in  the  declaration  mentioned ;  and  although,  after  the 
commencement  and  during  the  course  of  the  said  voyage,  and  after 
the  ship  had  sailed  on  the  said  voyage  for  divers,  to  wit,  thirty-five 
[  •299  ]  days,  and  for  divers,  *to  wit,  1,000  miles,  the  plaintiff  acquired  an 
interest  in  the  said  goods,  and  then,  to  wit,  on  the  10th  daj*  of 
September,  a.d.  1841,  became  and  was  interested  in  the  said  goods, 
to  wit,  to  the  value  and  amount  in  that  behalf  mentioned  :  never- 
theless, that  the  said  goods  were  so  damaged  and  diminished  in 
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value^  as  in  the  declaration  mentioned,  before  the  plaintiff  acquired  Sutbbslamd 
or  had  any  interest  therein,  to  wit,  upon  the  20th  day  of  August,       pbatt. 
A.i>.  1841.    Verification. 

The  plaintiff  demurred  specially  to  the  second  and  third  pleas,  on 
the  ground  that  they  amounted  to  the  plea  of  non  assumpsit ^  and  that 
the  matters  alleged  in  them  ought  to  have  been  given  in  evidence 
under  the  issue  joined  on  that  plea ;  and  that  the  pleading  in  the 
manner  as  pleaded  by  the  defendant  in  the  second  and  third  pleas 
tended  to  unnecessary  prolixity  and  length.  To  the  eighth  plea  the 
plaintiff  demurred  generally :  and  the  point  marked  for  argument 
on  his  part  was,  that  the  policy  being  effected  ''lost  or  not  lost," 
the  underwriters  were  responsible  for  the  loss,  notwithstanding  it 
happened  before  the  plaintiff  acquired  an  interest  in  the  goods. 

Joinders  in  demurrer. 

The  case  was  argued  in  the  present  sittings  (Feb.  10),  by 

Martin^  in  support  of  the  demurrer : 

The  only  question  of  snbstance  is  that  which  arises  on  the 
demurrer  to  the  eighth  plea,  viz.  whether  it  is  legal  to  enter  into 
Buch  a  contract  of  insurance  as  is  mentioned  in  that  plea.  This 
is  the  case  of  a  policy  on  goods,  lost  or  not  lost,  at  and  from  Bombay 
to  London,  beginning  the  adventure  from  the  loading  of  the  goods 
on  board  the  ship.  The  defendants,  therefore,  expressly  contract 
to  be  responsible  to  the  plaintiff,  lost  or  not  lost,  from  the  loading 
of  the  goods  at  Bombay  till  their  arrival  and  safe  discharge  in 
London.  The  plaintiff  is  admitted  by  the  plea  to  have  become 
interested  in  the  goods  during  the  voyage:  and  the  defendants 
*have  engaged  to  become  responsible  to  him  for  any  loss  sustained  [  *300  ] 
during  the  entire  course  of  that  voyage.  By  the  express  terms  of 
their  contract  with  the  plaintiff,  therefore,  they  engage  to  be 
responsible  for  this  loss.  Why  are  they  not  to  be  held  to  their 
contract  ?  At  the  common  law,  a  contract  of  insurance  without 
any  interest  was  legal:  Craufurd  v.  Hunter  {i)^  confirmed  by  the 
Court  of  Exchequer  Chamber  in  Ireland,  in  British  Insurance  Co, 
V.  Magee  (2).  Is  there,  then,  anything  in  the  stat.  19  Geo.  II.  c.  87, 
to  affect  this  case?  That  statute  enacts  (3),  ''that  no  assurance 
shall  be  made  on  any  British  ship,  or  on  any  goods,  merchandises, 
or  effects,  laden  on  board  of  any  such  ship  or  ships,  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy,  or  by 

(1)  4  E.  E.  576  (8  T.  B.  13).  (3)  Sect.  1. 

(2)  Cooke  &  Aloock,  182. 

B.B. — ^VOL.  LXin.  39 
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Sutherland  way  of  gaming  or  wagering,  or  without  benefit  of  salvage."  This 
Pbatt.  is  not  a  case  where  there  is  no  proof  of  interest  but  the  policy,  nor 
is  it  a  case  of  gaming  or  wagering.  The  plaintiff  has  the  interest 
of  a  pledgee,  and  to  protect  himself  against  loss  as  such,  effects  the 
insurance :  there  is  nothing  illegal  in  that,  either  at  common  law 
or  by  the  statute.  He  had  the  greatest  possible  interest  in  the 
arrival  of  the  goods  in  the  condition  in  which  he  supposed  them  to 
be  when  he  made  the  advance  upon  them,  so  as  to  secure  him  from 
loss.  Mead  v.  Damon  (i)  goes  further  than  the  present  case. 
There  the  policy  was  in  fact  executed  after  the  loss  of  the  ship  had 
become  known  to  both  parties,  being  made  in  pursuance  of  a 
contract  entered  into  before  the  loss,  and  yet  it  was  held  valid : 
being  assimilated  to  the  case  of  a  conveyance  of  land,  where  the 
house  had  been  burnt  down  since  the  contract  was  made  :  Paine  v. 
MeUer  (2). 

(Parke,  B.  :  There  the  plaintiff  was  interested  at  the  time  of  the 
loss  :  here  he  is  not.) 

But  the  defendants  have  expressly  contracted  to  indemnify  him 
[  *30i  ]       against  that  *loss :  and  how  can  it  be  said  that  he  effected  the  policy 
''  interest  or  no  interest,"  when  he  had  the  strongest  possible  interest 
that  the  goods  should  reach  him  undamaged. 

(Parke,  B.  :  Your  argument,  I  suppose,  would  be  the  same  in 
case  of  a  total  loss.) 

There  might  be  a  difficulty  there,  beeause  it  might  be  said  a  person 
could  not  buy  a  thing  which  was  lost :  but  here  it  is  expressly  stated 
to  be  a  partial  loss,  and  the  goods  exist  in  solido, 

(Parke,  B.  :  It  is  not  a  wagering  policy,  because  the  plaintiff 
meant  to  insure  against  perils  of  the  sea  an  interest  which  he  would 
have  had  if  the  ship  had  arrived  safe.) 

To  render  the  contract  illegal,  it  must  be  in  the  nature  of  a  wager, 
and  in  no  respect  in  the  nature  of  an  indemnity  for  a  bond  fide 
interest. 

(Parke,  B.  :  Stockdale  v.  Dunlop  (8)  may  be  cited  for  the  defen- 
dants: there,  however,  the  plaintiff  had  no  legal  interest  in  the 
goods,  because  there  was  only  a  verbal  contract.) 

(1)  42  B.  B.  401  (3  Ad.  &  £1.  303 ;  (2)  5  B.  B.  327  (6  Yee.  349). 

Nev.  &  M.  701).  (3)  55  B.  B.  692  (6  1£  ft  W.  224). 
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This  is  a  loss  expressly  protected  by  the  terms  of  the  contract,  and  sttthekland 
the  plaintiff  has  a  sufficient  interest.  Pba'tt« 

The  second  and  third  pleas  are  bad  in  form,  as  amounting  to  non 
assumpsit,  which  puts  in  issue  the  consideration  given  by  the  plaintiff 
for  the  defendants'  promise,  as  well  as  the  promise  itself  :  Bennion 
V.  Davison  (l).     *     *     * 

Oreemvood,  contra :  [  302  ] 

The  object  of  this  declaration  obviously  is,  to  defeat  the  answer 
which  the  plaintiff  knows  the  defendants  would  be  able  to  give  to 
any  claim  by  Boggs,  Taylor  &  Go.  The  mode  in  which  the  interest 
is  averred  on  this  record  is  a  mere  evasion  of  the  ordinary  allegation 
of  an  interest  during  the  risk  and  down  to  the  time  of  the  loss. 
The  plaintiff  could  not  apply  the  ordinary  form  here,  because  the 
loss  occurred  before  he  had  any  interest  in  the  goods :  he  therefore 
uses  an  ambiguous  expression,  which  may  mean  either  that  he  was 
interested  during  the  whole  of  the  voyage,  or  that  he  had  an  interest 
on  some  particular  day  in  the  course  of  the  voyage.  In  the  latter 
sense  the  allegation  is  true,  because  on  a  day  after  the  loss  he  was 
interested  in  the  goods,  in  the  state  in  which  they  then  were,  but 
he  has  therefore  suffered  no  loss.  The  argument  on  the  part  of  the 
plaintiff  must  be  the  same  as  in  the  case  of  a  total  loss. 

(Pabee,  B.  :  But  there  is  an  averment  that  the  goods  were  wetted 
and  damaged,  and  so  became  of  no  use  or  value  to  the  plaintiff; 
that  is,  that  he  received  damage  by  means  of  the  loss.) 

Anybody  might  *say  that,  whosesoever  the  goods  were  that  were  [  •S03  ] 
injured.  If  a  party  chooses  to  make  such  a  contract  by  way  of 
pledge,  he  may  provide  against  loss  by  getting  the  owners  to  effect 
an  insurance  upon  the  goods,  lost  or  not  lost,  and  they  may  recover 
upon  the  policy  as  trustees  for  the  pledgee:  Poivles  v.  Inne8{2), 
Sparkes  v.  Marshall  (3).  Independently  of  the  provisions  of  the 
statute  against  wagering  policies,  the  language  of  the  Courts  has 
always  been,  that  the  plaintiff  must  be  interested  at  the  time  of  the 
loss.  There  is  no  such  allegation  here,  nor  any  direct  averment 
that  he  sustained  any  loss. 

(Pabkb,  B.  :  Surely  the  averment  I  have  referred  to  means,  that 
by  the  perils  of  the  seas  a  loss  has  been  caused  to  the  plaintiff, 

(1)  3  M.  &  W.  179.  (3)  42  E.  B.  726  (2  Bing.  N.  C.  761  ; 

(2)  Ante,  p.  496.  3  Scott,  172). 
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SuTHBBLAKD  which  woulcl  Dot  be  true  if  he  bought  the  goods  in  their  damaged 
Pratt.       state.) 

That  is  a  mere  superfluous  statement,  meaning  in  truth  no  more 
than  the  words  at  the  end  of  the  declaration,  **  to  the  damage  of 
the  plaintiff,"  &c.  If  he  proves  the  contract,  the  interest,  and  the 
damage,  the  right  of  action  is  complete  ;  the  rest  is  mere  matter  of 
evidence  as  to  the  amount  of  the  damages.  The  allegation  referred 
to  could  not  have  been  traversed,  and  therefore  nothing  is  admitted 
against  the  defendants  by  not  putting  it  in  issue.  Could  the 
plaintiff  have  recovered  in  case  of  a  total  loss  ?  He  has  not  lost 
anything.  It  is  like  the  case  of  the  sale  in  London  of  a  particular 
horse,  described  as  being  "then  on  his  voyage  from  Edinburgh,'* 
but  which  is  in  fact  dead  at  the  time  of  the  sale.  Surely  the 
purchaser  could  not  be  bound  in  such  a  cade  to  pay  the  price,  nor, 
if  he  had  insured  the  horse,  could  have  recovered  on  the  policy : 
for  there  is  an  implied  engagement  in  every  contract  for  the  sale  of 
a  specific  chattel,  that  the  thing  is  in  existence :  Barr  v.  Gibson  (i) ; 
and  a  contract  of  insurance  is  only  a  contract  of  indemnity.  RJiind 
V.  Wilkinson  {2)  was  the  first  case  in  which  it  was  said  to  be  unneces- 
sary to  aver  an  interest  at  the  time  of  effecting  the  policy :  but  it 
[  *304  ]  ^clearly  must  exist  during  the  risk.  But  when  goods  are  lost  or 
destroyed,  whether  in  whole  or  in  part,  no  risk  exists.  It  can  make 
no  difference  in  principle  whether  the  loss  is  total  or  partial.  If  I 
sell  this  year's  crop  of  hay  from  a  particular  field,  and  it  is  then 
discovered  that  the  stack  was  burnt  down  before  the  contract,  the 
purchaser  is  not  bound  to  pay;  but  if  it  has  been  damaged  by 
weather  or  otherwise,  still  retaining,  in  common  acceptation,  the 
character  of  hay,  then  he  must  take  it  as  he  bought  it,  and  pay  the 
stipulated  price.  Can  it  make  any  difference  whether  the  hay  was 
in  a  stack  or  on  board  ship,  or  whether  it  was  damaged  by  rain  or 
sea  water?  If  the  purchase  is  after  the  injury,  the  purchaser  takes 
the  goods  as  he  finds  them ;  and  if  he  insures  them,  however 
improvident  the  bargain  he  has  made,  inasmuch  as  his  goods  were 
not  injured,  the  insurers  can  no  more  be  liable  to  pay  for  the  partial 
damage  than  they  would  in  case  of  a  total  loss. 

(Parke,  B.  :  You  say  that  where  goods  are  injured  to  a  tenth  part 
of  their  value  it  is  the  same  thing  as  if  that  tenth  did  not  exist) 

Tes :  as  to  that  part  there  is  an  entire  loss  before  the  plaintiff  has 
(1)  49  B.  B.  650  (3  M.  &  W.  390).  (2)  11  B.  B.  551  (2  Taunt  237). 


VOL.  Lxni.]     1848.    EX.     11  MEE.  &  W.  804—810.  613 

any  interest  in  it.    In  case  of  the  insurance  of  a  honse,  it  has  Suthbbland 
always  been  necessary  to  show  that  the  plaintiff  had  a  property  in       pbatt. 
it  at  the  time  of  the  fire :  Lynch  v.  DalzeU  (i).     [He  also  cited  The 
Sadlers*  Company  v.  Badcock  (2)  and  Grant  v.  Parkinson  (3).] 

Secondly,  the  second   plea  is  not  bad  as  amounting  to  non     •  [  306  ] 
as9umjpsiU     ♦     *     ♦ 

Martin^  in  reply.     *     *     *  [  308  ] 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  pronounced  by  [  309  ] 

Parke,  B.  :  [  3io  ] 

In  this  case  the  plaintiff  declares  in  the  usual  form,  that  he 
caused  to  be  made  a  policy  of  assurance,  purporting  thereby  that 
Boggs,  Taylor  &  Co.,  as  well  in  their  own  name,  as  for  all  persons 
to  whom  the  same  did,  might,  or  should  appertain,  made  assurance, 
and  caused  themselves  and  them  to  be  assured  with  the  General 
Maritime  Assurance  Company,  lost  or  not  lost,  from  Bombay  to 
London,  upon  any  kind  of  goods  and  merchandise,  &c.,  beginning 
the  adventure  upon  them  from  the  loading  thereof  on  board  the 
ship  until  arrival,  and  the  landing  of  the  goods.  The  insurance  was 
declared  to  be  on  360  bales  of  cotton.  The  declaration  then  states, 
as  usual,  the  admission  in  the  policy  that  the  premiums  were  paid, 
and  in  the  usual  manner,  that,  in  consideration  of  the  premises, 
and  that  the  plaintiff,  at  the  request  of  the  defendants,  being  three 
of  the  directors  of  the  Company,  paid  them  40Z.  as  a  premium  for 
the  assurance  of  2,000Z.  on  the  goods,  and  then  promised  to  fulfil 
all  things  in  the  policy  on  his  part,  the  defendants  promised  the 
plaintiff  that  the  Company  would  be  assurers  to  the  plaintiff  of 
2,000Z.  upon  the  goods,  and  would  perform  all  on  their  part  as 
assurers  to  be  done,  &c.  The  declaration  then  avers,  that  the  goods 
were  loaded  at  Bombay,  to  be  carried  on  the  voyage,  and  then 
(which  is  not  in  the  usual  form)  that  the  plaintiff  was,  during  the 
voyage,  interested  in  the  goods  in  the  policy  mentioned,  and  so 
loaded,  to  a  large  amount,  to  wit,  the  amount  insured,  and  that  the 
said  assurance  was  made  for  his  use  and  on  his  account.  The  ship 
is  then  stated  to  have  been  damaged  by  perils  of  the  seas,  and  the 
goods  thereby  damaged,  and  rendered  of  no  use  to  the  plaintiff. 
The  declaration  then  states,  that  the  stock  of  the  Company  was 

(1)  3  Br.  P.  C.  497.  (3)  6  E.  B.  635,  n.  (cited  a  Bos.  & 

(2)  2  Atk.  554.  P.  85). 
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SuTHEBLAKD  sufficleiit  to  make  good  the  plaintifif 's  claim  and  demand  which  had 
Pratt.       80  accrned,  but  that  the  defendants  had  not  paid  it,  to  the  plaintiff's 
damage  of  500Z. 

To  this  declaration  there  were  three  pleas,  which  have  been 
demurred  to :  the  second,  the  third,  and  the  eighth. 
[  311  ]  The  second  plea,  after  admitting  that  Boggs,  Taylor  &  Co.  made 

the  policy,  denied  that  it  was  made  by  or  on  behalf  of  the  plaintiff, 
and  concluded  to  the  country. 

To  this  there  was  a  special  demurrer,  alleging  for  cause,  that  the 
plea  amounted  to  iion  assumpsit. 

The  third  plea  averred,  that  the  plaintiff  did  not  pay  the  premium, 
nor  did  any  one  for  him,  nor  promise  the  defendant  to  perform  the 
things  in  the  policy,  on  the  part  of  the  assured  to  be  performed : 
concluding  to  the  country. 

To  this  plea  also  there  was  a  special  demurrer,  for  the  same  caose. 

The  eighth  plea  was,  that  although  the  plaintiff  acquired  an 
interest  in  the  goods  after  the  commencement  of  the  voyage,  to  the 
amount  insured,  yet,  that  the  goods  were  damaged  and  diminished 
in  use  and  value,  as  in  the  declaration  mentioned,  before  the 
plaintiff  acquired  or  had  any  interest  therein,  and  not  after. 

To  this  plea  there  was  a  general  demurrer,  which  raises  the  only 
question  on  the  merits  of  the  case,  the  others  being  mere  matter 
of  form. 

We  are  of  opinion  that  the  eighth  plea  contains  no  answer  to  the 
declaration.  Tfaie  plea  admits  expressly  that  the  plaintiff  had, 
during  the  voyage,  an  interest  in  the  goods  on  board,  to  the  amount 
insured  thereon,  and  it  admits  impliedly  (for  it  does  not  deny  that 
allegation),  that  the  insurance  was  made  for  the  use  and  benefit 
and  on  the  account  of  the  plaintiff,  that  is,  as  a  contract  of 
indemnity  to  the  plaintiff,  against  any  loss  in  respect  of  that 
interest,  by  any  of  the  perils  insured  against.  This  being  admitted, 
the  simple  question  is,  whether  it  is  any  answer  to  an  action  on 
a  policy  on  goods,  (lost  or  not  lost),  that  the  interest  in  them  was 
not  acquired  until  after  the  loss.  We  are  of  opinion  that  it  is  not. 
Such  a  policy  is  clearly  a  contract  of  indemnity  against  all  past, 
as  well  as  all  future  losses,  sustained  by  the  assured,  in  respect  to 
[  •312  ]  the  interest  insured.  It  operates  just  in  the  same  way  as  if  *the 
plaintiff  having  purchased  goods  at  sea,  the  defendant,  for  a 
premium,  had  agreed,  that  if  the  goods  had  at  the  time  of  the 
purchase  sustained  any  damage  by  perils  of  the  sea,  he  would  make 
it  good.    The  plea,  therefore,  is  bad  in  substance. 
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It  was  argued  by  Mr.  Greenwood,  that  npon  the  pleadings  it  Suthebland 
might  be  assumed  that  the  plaintiff  bought  the  goods  in  their  pbatt. 
damaged  state,  and  consequently  was  not  entitled  to  any  indemnity 
for  that  damage.  But  it  does  not  appear  that  he  purchased  them 
as  damaged  goods.  If  that  had  been  true,  he  could  not  have 
recovered  on  this  policy,  on  a  plea  denying  the  loss  by  the  plaintiff 
by  perils  of  the  seas ;  and  that  would  have  been  the  proper  form  of 
plea  to  have  raised  this  question. 

It  remains  to  consider  the  objections,  which  are  formal,  to  the 
other  two  pleas. 

To  the  second  plea  the  objection  is,  that  it  amounts  to  the  plea 
of  non  assumpsit  To  this  it  is  answered,  that  it  does  not  amount 
to  the  general  issue  at  common  law,  but  is  only  a  traverse  of  part 
of  what  would  have  been  included  in  it,  which  is  permitted :  and, 
secondly,  that  if  it  was  bad  at  common  law,  it  was  good  by  virtue 
of  the  first  pleading  rule  in  assumpsit. 

We  think  this  plea  bad  at  common  law.  It  is  true,  it  does  not 
resemble  most  of  the  pleas  which  amount  to  the  general  issue, 
which  usually  contain  new  matter,  and  conclude  with  a  verification, 
and  are  bad  as  argumentative  denials:  but  this  is  bad,  on  the 
ground  that  the  law  has  provided  an  appropriate  mode  of  denial  of 
particular  facts,  which  must  be  followed  by  the  pleader,  and  that 
in  order  to  avoid  long  records :  Warner  v.  Wainsford  (i).  Thus,  in 
trespass  to  a  warren,  it  is  a  bad  plea  that  there  is  no  such  warren : 
10  Hen.  VI.  p.  16 ;  to  a  close,  non  depavit  herbas :  Doct.  PI.  42 ; 
22  Hen.  VI.  37 ;  to  debt  for  the  price  of  a  *horse  sold,  that  the  [  'Sis  ] 
defendant  did  not  buy :  Vin.  Abr.,  Certainty  in  Pleadings  (A.  15) ; 
to  which  may  be  added  the  modern  case  of  Gough  v.  Bryan  (2),  in 
which  a  special  traverse  of  negligence,  in  an  action  on  the  case  for 
negligence,  was  not  permitted.  This  principle  has  been  carried  so 
far,  that  it  has  been  held,  where  the  general  issue  non  assumpsit,  or 
not  guilty,  denied  all  the  facts  alleged  in  the  declaration,  that  it 
was  not  competent  to  traverse  one  :  as,  in  assumpsit,  to  plead  that 
defendant  performed  all  on  his  part :  Taylor  v.  Sea  (3) ;  in  case  for 
a  false  return,  to  plead  that  it  was  true  :  Green  v.  Pope  (4) ;  or  to 
deny  that  at  the  emanation  of  the  writ,  the  defendant  was  the 
oflScer  to  whom  it  was  addressed  :  West  v.  West  (5).  On  the  other 
hand,  where  the  general  issue  was  not  debt,  and  it  embraced  more 

(1)  Hob.  127.  (4)  Ld.  Ray.  125. 

(2)  2  M.  &  W.  770.  (5)  Id,  674. 
(a)  Ld.  Ray.  96«. 


616  1843.    EX.     11  MEE.  &  W.  313—314.  [b.b. 

SuTHERLAKD  than  oiie  distinct  proposition,  as  where  it  was  pleaded  to  an  action 
Pratt.  of  debt  for  rent,  which  accraes  by  the  lease  and  subsequent  enjoy- 
ment, it  was  allowed  to  the  defendant  to  deny  the  indenture  by  non 
est  factum;  or  the  demise,  if  not  by  indenture,  by  **non  dtmisit:  " 
or  to  plead  riens  in  arrere,  as  well  as  nil  debet:  Gilb.  C.  P.  61.  It 
is  not  very  easy  to  reconcile  these  cases,  unless  we  suppose  that  non 
est  factum,  and  non  d^misit,  and  riens  in  arrere,  are  formal  modes 
of  traverse  as  well  as  nil  debet,  and  on  that  account  permitted  :  but 
whether  that  be  so  or  not,  there  is  no  authority  for  holding  that 
each  fact  constituting  one  entire  proposition,  as  that  a  valid  contract 
was  made  between  the  plaintiff  and  defendant,  can  be  made  the 
subject  of  distinct  traverses :  and  the  plea  in  this  case  in  effect  is, 
that  though  there  was  a  contract  by  the  defendant,  by  the  policy, 
it  was  not  with  the  plaintiff :  and  this  closely  resembles  the  case, 
where  to  a  bond,  the  defendant,  admitting  the  execution  of  the 
bond,  alleged  that  it  was  not  made  to  the  plaintiff,  which  was  held 
[  •au  ]       to  *amount  to  non  est  factum,  and  to  be  bad  :  Gifford  v.  Perkins  (i). 

We  are  therefore  of  opinion  that  the  second  plea  is  bad  at 
common  law. 

It  is  said,  however,  that,  under  the  first  pleading  rule,  the  plea, 
non  assumpsit,  would  not  deny  that  the  policy  was  procured  to  be 
made  by  or  on  behalf  of  the  plaintiff,  but  simply  the  subscription 
to  the  policy,  containing  the  terms  stated  in  the  declaration :  and 
if  so,  the  defendant  might  certainly  traverse  that  it  was  caused  to 
be  made  by  or  for  the  plaintiff. 

But  we  are  of  opinion,  that,  according  to  the  true  construction 
of  the  pleading  rules,  non  assumpsit  puts  in  issue  not  merely  the 
subscription  to  a  policy,  containing  the  particular  terms  alleged, 
but  to  a  policy  caused  to  be  made  by  the  plaintiff,  and  containing 
those  terms ;  in  the  same  way  as  non  est  factum  would  put  in  issue 
a  bond  to  the  plaintiff,  in  the  case  just  cited.  An  action  on  a 
policy  is  mentioned  in  the  pleading  rules  only  as  an  example,  illus- 
trating the  general  rule  previously  given,  the  object  of  which  is  to 
confine  the  operation  of  the  plea  of  non  assumpsit,  which  had  before 
operated  as  a  denial  of  all  the  facts,  and,  indeed,  of  all  liability  to 
the  action  at  the  time  it  was  brought,  to  a  denial  of  the  contract, 
expressed  or  implied,  alleged  in  the  declaration.  A  contract 
imports  that  there  are  two  parties  to  it,  and  a  denial  of  the  contract 
alleged  is  a  denial  of  a  contract  with  the  plaintiff. 

Considering  the  example,  therefore,  as  merely  illustrating  the 

(1)  Sid.  450. 
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rale,  we  think  it  clear  that,  in  an  action  on  a  policy,  the  plea  of  non  Suthurland 
assumpsit  denies  that  the  defendant  ever  contracted  by  such  a  policy       pbatt. 
with  the  plaintiff,  and  consequently  puts  in  issue  the  fact  that  the 
plaintiff  caused  the  policy  to  be  made.     The  second  plea,  therefore, 
is  bad. 

For  the  same  reasons,  the  third  also  is  bad.  *  All  the  *facts  put       [  *3i5  ] 
in  issue  are  only  facts  of  the  proposition  that  the  defendant  con- 
tracted with  the  plaintiff  and  would  be  put  in  issue  by  nan  assumpsit. 

Leave  to  the  defendant  to  amend  on  usual  terms :  otherwise 

Judgment  for  the  plaintiff. 

FOWLEE  V.  JAMES  and  ELIZABETH  CHUKCHILL.         ma. 
CHrECflILL  V.  The  BANK  of  ENGLAND  (1).  ^^li'" 

(11  Meeson  &  Welsby,  323—326  ;  S.  C.  12  L.  J.  Ex.  233 ;  7  Jur.  333.)  ^u^f 

A.,  being  possessed  of  12,0681.  6s.  Sd.  new  Three  and  a  half  per  Cent.  [  32H  ] 
stock,  bequeathed  to  E.  C.  a  certain  interest  in  d,000/.,  parcel  thereof.  A 
judgment  having  been  obtained  against  E.  C,  the  judgment  creditor 
obtained  a  Judge's  order  under  1  «&  2  Yici  c  110,  ss.  14  and  15,  charging 
this  latter  sum  with  the  judgment  debt,  which  upon  cause  shown  was 
made  absolute  as  to  so  much  of  the  dividends  as  were  payable  to  E.  C.  for  her 
own  use.  These  orders  having  been  served  upon  the  Bank  of  England,  the 
Bank  refused  in  consequence  to  pay  the  dividends  upon  the  12,0582.  68.  Sd. 
to  the  executors  under  A.'s  will,  and  they  brought  an  action  against  the 
Bank  to  recover  those  dividends.  The  Bank  now  applied  for  a  stay  of 
proceedings  on  payment  of  a  portion  of  the  dividends :  Held,  that  there 
was  no  ground  or  necessity  for  the  application,  the  Bank  being  bound  to 
pay  the  dividends  to  the  legal  owners,  the  executors,  who  were  answerable 
for  their  proper  application. 

An  order  had  been  made  by  Pabkb,  B.,  under  the  1  &  2  Vict.  c.  110, 

ss.  14,  15,  that  the  dividends  due  upon  the  sum  of  5,000Z.,  New 

3^  per  cent.  Government  stock,  standing  in  the  Bank  books  in  trust 

for  Elizabeth  Churchill,  should  stand  charged  with  the  payment  of 

a  judgment  debt  of  213Z.  10s. ,  and  that  until  that  order  should  be 

*made  absolute  or  discharged,  the  said  sum  of  5,000Z.  should  stand       [  *32i  ] 

charged  with  the  payment  to  the  plaintiff  (Fowler,  the  judgment 

creditor)  of  the  said  2132.  10^.     Against  this  order  cause  was  shown 

before  Kolfe,  B.,  who  ordered  that  so  much  of  the  said  dividends 

only  as  was  payable  to  E.  Churchill  for  her  sole  use  and  benefit, 

should  so  stand  charged.     An   application   was   made  in  Hilary 

Term  last  to  set  aside  this  order,  on  the  ground  that  E.  Churchill 

had  no  beneficial  interest  in  the  fund,  but  refused  (2). 

(1)  Foil.  South  Western  Loan  Co.  v.  (2)  See  the  former  case  of  Fowler  v. 

EoheHson  (1881)  8  Q.  B.  D.  20;  51 L.  J.      Churchill,  anta,  p.  613. 
Q.  B.  79.— A.  C. 
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It  appeared  from  the  affidavits,  that  James  Gharchill,  by  his 
will,  bequeathed  to  his  brother,  George  Churchill,  for  his  life,  the 
sum  of  5,000L,  parcel  of  the  sum  of  12,058i.  6«.  8rf.,  New  8J  per 
cent.  Government  stock,  with  remainder  to  his  brother's  wife, 
Elizabeth  Churchill,  in  manner  therein  mentioned,  the  stock  to 
stand  in  the  name  of  the  executors.  Previously,  and  up  to  the 
26th  of  January,  1848,  the  sum  of  12,058{.  6^.  8d,  was  standing  in 
the  Bank  books  in  the  name  of  William  and  George  Churchill. 
Both  of  these  parties,  however,  died  before  that  day,  and  the 
survivor,  William,  made  his  will,  whereby  he  appointed  Phillis, 
Samuel,  and  Charles  Churchill,  the  plaintiffs  in  the  second  action, 
his  executrix  and  executors.  The  orders  of  Parke,  B.,  and 
BoLFE,  B.,  above  mentioned,  were  made  respectively  on  the  6th 
of  December,  1842,  and  the  12th  of  January,  1843.  On  the  Slst 
of  January,  application  was  made  to  the  Bank  of  England,  by 
the  executors,  for  payment  of  the  dividends  on  the  said  sum  of 
12,058Z.  6$.  8(2.,  but  the  Bank,  in  consequence  of  the  above  orders, 
refused  to  pay  the  same.  The  executors  then  brought  an  action 
against  the  Bank  to  recover  the  half-year's  dividend  due  upon 
that  sum. 


The  Attarney-General  now  moved  for  a  rule  to  show  cause  why 
[  *325  ]  the  proceedings  in  this  action  should  not  be  ^stayed,  on  payment 
by  the  Bank  of  England  of  a  portion  of  the  dividends,  notice  thereof 
being  first  given  to  the  judgment  creditor.  The  Judge's  orders 
have  placed  the  Bank  in  a  situation  of  great  difficulty.  The 
judgment  creditor  insists  that  these  orders  are  binding  upon  the 
Bank,  and  make  it  compulsory  upon  it  to  pay  the  dividends 
to  him;  the  executors,  on  the  other  hand,  contend  that  the 
whole  of  the  dividends  ought  to  be  paid  over  to  them.  The 
Bank  of  England  is  willing  to  pay  into  Court,  or  to  the  parties 
entitled,  the  whole  or  such  part  of  the  dividends  as  the  Court 
may  direct. 


Lord  Abinger,  C.  B. : 

I  think  there  is  no  ground  for  the  rule  prayed  for,  and  that  the 
application  is  unnecessary.  When  the  Judge's  orders  are  made 
absolute,  the  executors  are  chargeable  with  the  proper  distribution 
of  the  fund,  but  the  Bank  is  bound  to  pay  it  to  them.  The  Bank 
could  not  exist,  if  it  were  to  be  affected  by  orders  of  this  nature  in 
the  manner  contended  for  by  the  judgment  creditor. 
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Parke,  B.  : 

I  am  of  the  same  opinion. 


Churchill 
p. 

As  soon  as  a  Judge's  order  is  made        I^hk 

Bank  of 
absolute,  the  executors  are  liable  in  the  same  manner  as  if  the     England. 

charge  had  been  by  deed. 


AliDBBSON,  B. : 

When  an  order  nisi  is  made,  the  Bank  ought  to  hold  its  hand : 
and  when  the  order  is  made  absolute,  it  is  in  the  nature  of  a  charge 
upon  the  fund.  The  Bank  is  bound  to  pay  the  money  over  to  the 
executors,  who  are  to  see  that  it  is  properly  applied.  The  Bank, 
having  nothing  to  do  with  the  distribution  of  the  fund,  is  not  bound 
to  pay  the  judgment  creditor ;  that  is  the  affair  of  the  executors, 
who  may  be  bound  in  equity  to  pay  him. 

BoLFB,  B. : 

This  point  has  been  much  discussed  among  the  Judges,  all  of 

whom  agree  in  opinion,  that  the  Bank  ''^of  England  has  nothing  to 

do  with  questions  between  the  parties,  but  is  bound  to  pay  over  the 

dividends  to  the  legal  owner. 

Rule  refused. 


[  •326  1 


GOULDSWORTH  v.  KNIGHTS,   ELLIOTT,   and 
Others  (1). 

(11  Meeson  &  Welsby,  337—344 ;  S.  C.  12  L.  J.  Ex.  *J82.) 

The  Poor  Eelief  Act,  1819  (59  Geo.  m.  c.  12),  8. 17,  enacts,  that  all  build- 
ings, lands,  &c.,  purchased  or  taken  on  lease  by  the  churchwardens  and 
overseers  of  the  poor  of  any  parish  by  the  authority  and  for  the  purposes  of 
that  Act,  shall  be  conveyed,  demised,  &c.  to  the  churchwardens  and  overseers 
of  every  such  parish  and  their  successors,  in  trust  for  the  parish;  and  such 
churchwardens  and  overseers,  &c.  are  empowered  to  take  and  hold  in  the 
nature  of  a  body  corporate  all  buildings,  lands,  &c.  belonging  to  such 
parish :  Held,  that  the  Act  made  the  churchwardens  and  overseers  a  cor- 
poration of  a  peculiar  kind,  differing  from  ordinary  corporations,  the  object 
of  it  being  the  care  and  proper  management  of  the  parochial  property,  and 
that  it  was  competent  for  any  one  of  the  churchwardens  or  overseers  to 
authorize  a  distress  for  rent  in  arrear. 

Certain  land  was  vested  in  trustees  upon  trust  to  apply  the  rents  to  the 
repair  of  a  parish  church.  Those  trustees  in  1818  demised  to  S.  for  ten 
years,  and  again  in  1828  for  ten  years  more,  which  lease  expired  in  1838. 
During  the  lease  S.  assigned  to  the  plaintiff,  and  after  the  expiration  of  it, 
the  plaintiff  continued  in  possession  under  the  trustees,  paying  rent  to 
them.  The  trustees  afterwards,  and  after  the  59  Geo.  III.  c.  12,  came  into 
operation,  viz.  in  1842,  assigned  by  deed  to  new  trustees,  two  of  whom 
were  the  churchwardens  of  the  parish  at  the  time  that  a  distress  for  rent 

(1)  Cited    BUchinga    v.    Cordwgley      Government  Act,  1894  (56  &  57  Vict. 
(1867)L.B.3A.&E.113, 117;»oeLocal      c.  73),  ss.  5  and  52  (4).— A.  C. 


184S. 
AprU  26. 

Exeh,of 
Pleat. 

[337] 
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[  •338  ] 
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was  made :  Held,  that  the  payment  of  rent  to  the  old  tniBtees  was  eTidence 
of  a  new  taking  under  them  as  tenant  from  year  to  year,  which  precluded 
the  plaintiff  from  contesting  the  title  of  the  old  trustees,  and  that  the  new 
trustees,  who  claimed  under  them  hy  deed  of  assignment,  had  a  good  title 
by  estoppel. 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiff's  called 
St.  Lawrence  Acre,  situated  in  Eastham,  *in  the  county  of  the  city 
of  Norwich,  and  seizing  certain  goods  and  chattels  of  the  plaintiff, 
then  found  and  being  in  and  upon  the  said  close,  and  carrying  away 
the  same,  and  converting  and  disposing  thereof  to  their  own  use. 

Plea,  not  guilty  by  statute  (11  Geo.  II.  c.  19). 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  last  Norwich  Spring 
Assizes,  the  defendants  justified  the  trespass  complained  of  under 
the  authority  of  a  warrant  of  distress  for  rent  in  arrear,  signed  by 
the  defendants.  Knights  and  Elliott,  under  the  following  circum- 
stances. On  the  10th  of  October,  1818,  Samuel  Mitchell,  Joseph 
Stannard,  and  six  others,  who  \v^re  feoffees  of  the  land  and  premises 
in  question,  upon  trust  to  apply  the  rents  and  profits  to  the  repair 
of  the  parish  church  of  St.  Lawrence,  Norwich,  demised  the  same 
to  the  said  J.  Stannard  for  the  term  of  ten  years  next  ensuing  the 
11th  of  October  then  instant,  at  an  annual  rent  payable  half-yearly, 
on  the  5th  of  April  and  the  11th  of  October.  In  the  month  of 
January,  1820,  the  said  Joseph  Stannard,  with  the  consent  of  his 
co-trustees,  under-let  the  premises  to  one  Charles  Beevor,  who 
shortly  afterwards  gave  up  possession  thereof  to  the  plaintiff,  to 
whom  Stannard  and  the  other  feoffees  granted  a  sub-lease  for  the 
remainder  of  the  term,  and  at  the  expiration  thereof  demised  them 
to  the  plaintiff  for  another  term  of  ten  years«  to  expire  on  the 
29th  of  September,  1838.  After  that  period  no  fresh  lease  was 
granted,  but  the  plaintiff  had  continued  to  occupy  the  premises  op 
to  the  present  time,  paying  rent  to  the  trustees,  who  gave  him 
receipts  for  it ;  and  amongst  others  a  receipt  was  given  for  a  half- 
year's  rent  up  to  the  11th  of  October,  1841,  which  was  signed  by 
Samuel  Mitchell,  one  of  the  feoffees.  By  indenture,  dated  the  5th 
of  March,  1842,  the  surviving  trustees  conveyed  their  interest  in 
the  premises  to  eight  new  trustees,  two  of  them  being  the  defendants 
Knights  and  Elliott,  by  whose  authority  the  distress  was  made,  and 
*who  at  the  time  of  the  entry  and  seizure  were  also  churchwardens 
of  the  parish  of  St.  Lawrence.  At  the  trial  Byles,  Serjt.,  objected, 
that  the  defendants  had  failed  to  establish  any  justification  for  the 
trespasses  complained  of,  inasmuch  as  the  new  trustees  named  in 
the  deed  of  1842  took  no  interest  in  the  laud,  because  by  the  stat. 
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59  Geo.  UI.  c.  12,  s.  17,  the  legal  estate  in  all  property  held  for 
parochial  purposes  vested  in  the  churchwardens  and  overseers  as  a 
body  corporate  for  the  time  being ;  citing  Doe  d.  Jackson  v.  Hiley  (i), 
and  Doe  d.  Norton  v.  Webster  {2).  The  learned  Judge,  however, 
directed  the  jury  to  find  their  verdict  for  the  defendants,  but  gave 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  him. 

Byles,  Serjt.,  (April  24),  moved  accordingly : 

First,  the  legal  estate  vested  in  the  churchwardens  and  overseers 
of  the  poor  of  the  parish,  under  the  provisions  of  the  59  Geo.  III. 
c.  12,  s.  17.  By  that  section  it  is  enacted,  ''  that  all  buildings, 
lands,  tenements,  and  hereditaments  which  shall  be  purchased, 
hired,  or  taken  on  lease  by  the  churchwardens  and  overseers  of  the 
poor  of  any  parish,  by  the  authority  of  and  for  any  of  the  purposes 
of  this  Act,  shall  be  conveyed,  demised,  and  assured  to  the  church- 
wardens and  overseers  of  the  poor  of  every  such  parish  respectively, 
and  their  successors,  in  trust  for  the  parish ;  and  such  church- 
wardens and  overseers  of  the  poor,  and  their  successors,  shall  and 
may  and  they  are  hereby  empowered  to  accept,  take,  and  hold,  in 
the  nature  of  a  body  corporate,  for  and  on  behalf  of  the  parish,  all 
such  buildings,  lands,  and  hereditaments,  and  also  all  other  build- 
ings, lands,  and  hereditaments  belonging  to  such  parish."  In 
Doe  V.  Hiley y  it  was  held  that  that  Act  vested  in  the  churchwardens 
and  overseers  all  buildings  and  lands  belonging  *to  the  parish,  not 
merely  where  the  profits  thereof  were  applicable  to  the  relief  of  the 
poor,  but  where  they  were  applicable  to  the  purposes  for  which 
church  rates  are  levied.  And  that  case  was  acted  upon  by  this 
Court  in  Alderman  v.  Neate  (3).  Therefore,  since  the  passing  of 
that  statute,  the  interest  of  the  trustees  ceased,  and  they  had  no 
authority  to  convey,  but  the  property  became  vested  in  the  church- 
wardens and  overseers  :  consequently,  a  distress  authorized  by  the 
trustees  would  be  illegal.  Then,  secondly,  although  two  of  these 
defendants  were  churchwardens,  the  legal  estate,  if  it  vested  in  the 
parish  officers  at  all,  vested  in  them  as  a  body  corporate;  and 
without  calling  a  meeting  and  obtaining  the  authority  of  a  majority 
of  those  present,  the  distress  would  be  illegal.  Now  here  the 
distress  was  authorized  by  two  only  out  of  four  of  the  body 
corporate,  because  in  this  parish  there  were  two  overseers  who  in 
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(1)  34  B.  B.  591  (10  B.  &  C.  885;  5 
Man.  &  By.  706). 

(2)  54  B.  B.  597  (12  Ad.  &  El.  442; 


4  P.  &  D.  470). 

(3)  51  B.  B.  775  (4  M.  &  W.  704). 
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no  way  acted  in  or  authorized  the  making  of  the  distress.  And  it 
is  clear  that  the  two  churchwardens,  not  being  a  majority  of  the 
body  corporate,  could  have  no  power  to  distrain. 


(Parke,  B.  :  The  tenant  is  estopped  from  disputing  the  title  of 
the  old  trustees,  to  whom  he  has  paid  rent  since  the  expiration  of 
the  lease,  and  if  so,  is  he  not  estopped  as  to  the  title  assigned  by 
them  to  the  new  trustees  ?) 

It  is  submitted  that  the  deed  of  the  5th  of  March,  1842,  was 
inoperative,  as  the  property  had  then  become  vested  in  the  parish 
officers,  and  nothing  passed  under  it,  and  consequently  there  was 
no  valid  assignment  to  the  new  trustees.  [He  referred  to  Whitton 
V.  Peacock  (i)  and  Doe  d.  Higginbotham  v.  Barton  (2).] 

[  341  ]  (Pabee,  B.  :  The  Court  will  look  into  the  authorities,  and  consider 

whether  a  rule  ought  to  be  granted  in  this  case.) 

Cur.  adv.  rnlt. 

The  opinion  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

In  this  case,  in  which  a  motion  was  made  the  day  before  yester- 
day by  my  brother  Byles  for  a  new  trial,  we  are  of  opinion  that 
there  should  be  no  rule. 

It  was  an  action  of  trespass  for  taking  goods,  to  which  the  general 
issue  was  pleaded  by  statute.  The  statute  was  the  11  Geo.  II. 
c.  19,  and  the  defence,  that  the  defendants  were  authorized  to 
distrain  for  rent  in  arrear. 

The  case  appeared  to  be  this.  Certain  land  was  vested  in  trustees, 
upon  trust  to  apply  the]  rents  to  the  repair  of  a  parish  church  in 
Norwich.  These  trustees  in  1818  demised  to  one  Stannard  for  ten 
[  *342  ]  years.  In  1828  they  again  demised  *for  ten  years,  which  expired 
in  1888.  During  this  lease,  Stannard  assigned  to  the  plaintiff,  and 
after  the  expiration  of  it  the  plaintiff  continued  in  possession  under 
the  trustees,  paying  rent  to  them.  The  trustees  afterwards  assigned 
by  deed  to  new  trustees,  two  of  whom  were  the  churchwardens  of 
the  parish  at  the  time  of  the  distress,  and  these  authorized  the 
seizure  to  be  made. 

My  brother  Bylea  objected  at  the  trial,  that,  by  59  Geo.  III. 

c.  12,  s.  17,  the  legal  estate  in  the  trust  land  was  transferred  to  the 

(1)  41  B.  E.  79  (2  Bing.  N.  C.  411  ;  (2)  52  B.  B.  334  (3  P,  &  D.  194; 

2  Scott,  630).  11  Ad.  &  El.  307). 
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churchwardens  and  overseers  of  the  parish  as  a  corporation,  and 
cited  the  case  of  Doe  d.  Jackson  v.  Hiley  (i),  on  the  authority  of 
which  this  Court  acted  in  Alderman  v.  Neate  (2).  The  decision  in 
Doe  V.  Hiky  has  been  questioned  by  the  Court  of  Queen's  Bench 
in  the  case  of  AUdson  v.  Stark  (3) ;  and  on  that  account,  and  also 
considering  the  observations  of  the  Yige-Chancellor  of  England, 
in  the  case  of  Attorney -General  v.  Lewin  (4),  as  to  the  statute  not 
extending  to  trusts  for  special  parochial  purposes,  we  should 
probably  have  granted  a  rule  if  the  case  had  turned  upon  this 
question.  But  it  does  not;  for  conceding  that  by  the  operation  of 
the  statute  the  legal  estate  was  transferred  to  the  churchwardens 
and  overseers  in  1819,  it  was  a  corporation  of  a  peculiar  kind, 
differing  from  all  ordinary  corporations ;  and  considering  the 
objects  for  which  the  statute  made  the  parochial  officers  a  corpora- 
tion, which  was  the  care  and  proper  management  of  the  parochial 
property,  we  have  no  doubt  that  it  was  competent  for  any  one 
churchwarden  or  overseer  to  make  or  order  a  distress  to  be  made 
without  calling  a  meeting  of  all,  and  having  the  authority  of  the 
majority  of  those  present.  The  defendants  were  therefore  entitled 
to  a  verdict  on  this  ground. 

Another  answer  was  given  by  the  Court  to  my  brother  Byles*s 
application,  which  I  notice,  that  we  may  not  be  ^supposed  to  have 
acquiesced  in  his  argument.  It  was  this.  The  plaintiff  had  paid 
rent  to  the  old  trustees  more  than  once,  and  this  was,  no  doubt, 
evidence  of  a  new  taking  under  them,  as  tenant  from  year  to  year, 
and  such  new  taking  precluded  the  plaintiff  from  contesting  the 
title  of  the  old  trustees,  and  consequently  that  of  the  new  trustees, 
who  claimed  under  them  by  an  assignment  by  deed,  and  had  a 
good  title  by  estoppel,  supposing  that  the  estate  had  already  passed 
to  the  corporation  of  churchwardens  and  overseers.  But  my 
brother  Byles  contended,  that  as  the  old  trustees  had  no  title  at 
all,  nothing  would  pass  by  their  grant  to  the  new  trustees,  and  he 
referred  to  two  recent  cases  as  establishing  this  proposition,  which 
the  Court  have  since  had  an  opportunity  of  examining.  Neither 
of  those  cases  is  applicable.  The  first  was  that  of  Whitton  v. 
Peacock  (6),  in  which  the  substance  of  the  marginal  note  is,  that  if 
a  person,  who  has  an  equitable  estate  only,  demises  by  deed,  and 
then  conveys  the  reversion,  the  assignee  cannot  maintain  an  action 
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(1)  34  R  E.  691  (10  B.  &  0.  885). 

(2)  51  R  B,  775  (4  M.  &  W.  704). 

(3)  1  P.  &  D.  183  ;  9  Ad.  &  El.  255. 


(4)  42  R.  R  211  (8  Sim.  366). 

(5)  41  E.  E.  79  (2  Bing.  N.  C.  411). 
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on  the  covenants  in  the  lease.  That  is  very  inaccurate.  The  point 
decided  was  this  :  A  copyholder  devised  his  estate  to  another,  with- 
out surrendering  to  the  use  of  his  will.  The  devisee  of  the  devisee, 
who  of  course  had  no  estate  at  all,  either  legal  or  equitable,  demised 
part  of  the  copyhold  by  deed,  and  the  lessee  covenanted  to  pay  rent, 
and  assigned  the  lease.  The  heir-at-law  of  the  devisor  afterwards 
surrendered  to  the  use  of  the  second  devisee,  who  afterwards 
demised  another  part  of  the  copyhold  to  the  same  lessee,  and 
instead  of  granting  a  fresh  lease  to  the  lessor  of  the  part  before 
demised,  took  a  covenant  from  him  to  perform  the  covenants  in  that 
lease.  The  lessor  afterwards  surrendered  the  copyhold  to  another ; 
and  the  question  was,  whether  the  surrenderee  could  maintain  an 
action  on  these  covenants  against  the  assignee  of  the  lessee.  The 
Court  held  most  ^properly  that  no  such  action  would  lie.  No 
reasons  are  given,  but  there  is  clearly  a  satisfactory  one ;  for  the 
reversion  by  estoppel  on  the  first  lease  was  not  a  copyhold  trans- 
ferable by  surrender  and  admittance.  The  other  case  referred  to 
was  Doe  d.  Higginbotham  v.  Barton  (i).  In  that  case,  one  who  had 
only  an  equity  of  redemption,  granted  a  mortgage  to  the  lessor  of 
the  plaintiffs,  who  brought  an  ejectment ;  and  the  defendants,  the 
tenants,  we^e  permitted  to  show  that  there  was  a  prior  mortgage, 
and  that  the  first  mortgagee  had  given  notice  to  them  to  pay  to  him. 
This  was  equivalent  to  showing  eviction  by  title  paramount. 

We  are  of  opinion,  however,  on  the  first  ground,  that  the  defen- 
dants were  clearly  entitled  to  a  verdict,  as  the  churchwardens,  both 

or  either,  had  authority  to  order  a  distress. 

Rule  refused. 


1843. 
April  28. 

Hxeh.  of 
Pleas. 

[347] 


ISHERWOOD   V.  WHITMORE  and   Otheks(2). 

(11  Meeson  &  Welsby,  347—332;  S.  C.  12  L.  J.  Ex.  818;  2  Dowl.  N.  S.  M8; 

7  Jut.  535.) 

An  allegation  of  a  tender  of  goods  is  not  supported  by  proof  of  a  deliyery 
or  ofPer  to  deHver  closed  casks,  said  to  contain  them ;  but  they  should  be 
tendered  in  such  a  way  that  the  party  may  have  a  reasonable  opportunity 
of  inspecting  them,  and  of  ascertaining  whether  what  he  has  bargained  for 
is  presented  for  his  acceptance. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before 
and  at  the  time  of  the  making  of  the  agreement  next  thereinafter 
mentioned,  the  plaintiff  was  possessed  and  had  possession  of  divers 
goods,  to  wit,  2,000  hats,  of  the  value,  to  wit,  of  1,0001.,  which 
goods  then  were  the  property  of  the  defendants,  subject  to  a  lien 
(1)  3  P.  &  D.  194.  (2)  Sale  of  Goods  Act,  1893,  8.  34. 
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\7hich  the  plaintiff  then  had  thereupon,  the  said  lien  then  being  of    Isherwood 

great  value,  to  wit,  of  the  value  of  2502. ;  and  thereupon,  before  the    whithobe. 

commencement  of  the  suit,  to  wit,  on  the  23rd  day  of  July,  1842, 

it  was  agreed  between  the  plaintiff  and  the  defendants,  that  the 

plaintiff  should  deliver  up  to  the  defendants  the  said  goods  and 

abandon  his  said  lien  thereon,  and   that  the  defendants  should 

therefore  pay  the  plaintiff  the  sum  of  250Z.  upon  the  delivery  of  the 

said  goods  to  the  defendants.    The  declaration  then  alleged  mutual 

promises,  and  averred  that  after  the  making  of  the  said  agreement 

and  promises,  and  before  the  commencement  of  this  suit,  to  wit,  on 

the  day  and  year  last  aforesaid,  the  plaintiff  was  ready  and  willing 

and   then  tendered  and  offered  to  deliver    up   the  said  goods  to 

the  defendants,  and  to  abandon  his  said  lien  thereon,  and  then 

requested  the  said  defendants  to  accept  the  said  goods  and  the  said 

abandonment  of  the  said  lien  of  the  plaintiff,  and  to  pay  the 

plaintiff  the  said  sum  of  2502. ;  and  although  the  plaintiff  had 

always  performed  the  said  agreement  in  all  things  on  his  part  to 

be  performed,  yet  the  defendants,  not  regarding,  &c.,  did  not  nor 

would,  when  they  were  so  requested,  or  at  any  time  before  or  since, 

accept  the  said  goods  or  any  of  them,  or  the  abandonment  of  the 

said  lien  of  the  plaintiff,  or  pay  the  plaintiff  the  said  snm  of  250L 

or  any  part  thereof,  but  then  and  always  neglected  and  refused  so 

to  do. 

There  was  a  second    count    upon    an    account    stated.    The 
♦defendants  pleaded,  first,  non  assumpsemnt ;  secondly,  a  traverse       [  *348  ] 
of  the  tender  of  the  hats,  as  alleged  in  the  declaration. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  last  Term,  it  appears  that  the  hats  originally  belonged  to  one 
Arthur  Jarratt,  who  had  become  bankrupt,  and  the  defendants 
were  his  assignees.  Jarratt  had,  previously  to  his  bankruptcy, 
deposited  these  hats  with  the  plaintiff,  who  had  a  lien  upon  them 
for  250^,  the  amount  claimed.  A  long  correspondence  took  place 
between  the  plaintiff  and  defendants  after  the  bankruptcy,  and 
which  was  given  in  evidence,  by  which  it  was  agreed  that  the 
defendants  should  discharge  the  lien  and  take  the  hats.  The 
defendants  accordingly  went  for  the  hats  to  a  wharf  where,  as  they 
had  been  previously  informed,  the  hats  would  be  delivered  to  them 
on  payment  of  the  money ;  and  were  there  shown  two  closed  casks, 
which  they  were  told  contained  the  hats,  but  the  persons  who  had 
the  charge  of  them  refused  to  allow  the  defendants  to  open  the 
casks  or  to  inspect  their  contents.     On  this  state  of  facts,  it  was 
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iBHEBwooo  objected  for  the  defendants,  that  in  order  to  make  out  the  all^a- 
Whitmore.  tion  in  the  declaration  that  a  tender  had  been  made,  it  ought  to 
have  been  shown  that  the  hats  were  offered  in  such  a  way  that  the 
defendants  had  an  opportunity  of  inspecting  them.  The  Lord 
Chief  Babon,  reserving  leave  to  the  defendants  to  move  to  enter  a 
nonsuit,  left  it  to  the  jury  to  say  whether  they  were  satisfied  that 
the  defendants  had  by  the  contract,  as  collected  from  the  corre- 
spondence, agreed  to  take  the  hats  without  requiring  an  inspection 
of  them  or  not,  and  they  found  that  the  defendants  were  not  to 
have  an  inspection  of  them,  and  gave  their  verdict  for  the  plaintiff, 
with  2502.  damages. 

3/.  D.  HUl  having  obtained  a  rule  to  enter  a  nonsuit  on  the 

point  reserved,  or  for  a  new  trial,  on  the  ground  that  the  learned 

Judge  had  misdirected  the  jury,  in  leaving  to  them  the  question 

[  *849  ]      whether  there  was  an  agreement  to  take    the    *hats    without 

inspection,  there  being  no  evidence  of  such  a  contract ; 

Piatt  and  Bi/les,  Serjts.,  now  showed  cause : 

A  party  tendering  goods  in  pursuance  of  a  contract  is  not  bound 
to  allow  an  inspection  of  them  in  the  first  instance,  and  if  the 
party  to  whom  they  are  offered  refuses  to  receive  them,  he  does  so 
at  his  peril.  It  is  otherwise  where  there  is  a  contract  for  the 
purchase  of  goods  by  sample,  in  which  case  the  buyer  is  always 
entitled  to  inspect  the  bulk  before  he  can  be  compelled  to  pay  for 
it.  But  when  a  chattel  is  identified  by  description,  as  was  the  case 
here,  no  such  right  exists,  for  the  property  passes  by  the  contract. 

(Parke,  B.  :  There  is  here  no  question  about  the  passing  of  the 
property ;  for  inasmuch  as  the  plaintiff  claims  only  a  lien  upon  the 
hats,  they  are  admitted  to  have  belonged  to  the  defendants  from 
the  beginning.  The  casks  might  have  contained  nothing,  or 
anything  else  than  the  hats.  Ought  you  not  to  have  given  the 
parties  a  reasonable  opportunity  of  seeing  whether  or  not  the  hats 
were  there  ?  There  is  nothing  to  show  any  contract  that  he  was 
to  purchase  the  hats  without  looking  at  them. 

Aldebson,  B.  :  It  is  clear  they  agreed  to  buy  the  hats  without 
reference  to  the  quality ;  but  does  it  follow  that  they  were  to  do  so 
without  seeing  them  ?) 

But  although  there  may  be  a  right  of  inspection,  it  does  not  merely 
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follow  that  it  is  a  condition  precedent ;  and  an  inspection  in  this    ishebwooo 
case  would  have  been  attended  with  much  inconvenience,  as  it  could    ^hituoue 
not  have  been  had  without  taking  out  all  the  hats,  which  would 
amount  to  several  thousands.     In  Pettit  v.  Mitchell  (i),  it  was  held 
that  the  purchaser  of  goods  at  an  auction  is  not  entitled  to  measure 
them  before  he  paid  the  money. 

(Pabke,  B.  :  In  that  case  the  purchaser  had  an  opportunity  of 
inspecting  the  lots  before  they  were  put  up  for  sale,  as  two  days 
were  given  to  inspect  the  articles  before  the  day  *of  sale.)  [  *360  ] 

In  the  present  case  the  jury  have  found  that  by  the  terms  of  the 
contract  the  defendants  were  not  to  have  an  opportunity  of 
inspection. 

(Parke,  B.  :  Yes,  but  the  meaning  of  that  was,  that  they  were 
not  to  have  the  option  that  ordinary  persons  have  ;  that  is,  without 
inspection  so  as  to  ascertain  the  value.) 

The  defendants  in  making  the  agreement  relied  upon  the  honour  of 
the  plaintiff  to  deliver  the  article  correctly  and  according  to 
contract,  and  the  jury  must  be  taken  as  finding  affirmatively  the 
existence  of  such  a  contract. 

M.  D.  HiU,  Ballf  and   Gale,  in  support  of  the  rule,  were 
stopped  by  the  Goubt. 

Parke,  B.  : 

It  is  perfectly  clear  in  this  case  that  there  was  no  tender  of  these 
goods.  A  tender  of  goods  does  not  mean  a  delivery  or  offer  of 
packages  containing  them,  but  an  offer  of  those  packages,  under 
such  circumstances  that  the  person  who  is  to  pay  for  the  goods 
shall  have  an  opportunity  afforded  him,  before  he  is  called  on  to 
part  with  his  money,  of  seeing  that  those  presented  for  his 
acceptance  are  in  reality  those  for  which  he  has  bargained.  We 
so  decided  when  this  case  was  before  us  on  the  argument  of  the 
demurrer,  and  by  which  decision  we  mean  to  abide  (2).  This  case 
is  quite  distinguishable  from  that  of  Pettit  v.  Mitchell,  which  has 
been  relied  on  by  the  plaintiff ;  for  looking  at  the  contract  of  sale 
in  that  case,  it  was  evidently  part  of  the  agreement  between  the 
parties,  that  after  the  sale  the  lots  were  to  be  taken  away  by  the 
purchaser  without  any  further  inspection.  The  next  question  here 
(1)  12  L.  J.  C.  P.  9.  (2)  10  M.  &  W.  757. 
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isHKBwooD  however  is,  whether  the  Lord  Chief  Baron  was  right  in  leaving  it 
Whithoru.  to  the  jury  to  say  whether  there  had  been  a  special  contract  to  take 
these  goods  without  any  inspection,  to  see  if  they  were  really  those 
bargained  for.  I  am  satisfied  that  he  did  not  mean  to  put  the 
question  to  them  in  that  sense ;  there  was  nothing  in  the  case  to 
[  *35i  ]  warrant  his  doing  so ;  but  that  they  *were  to  say  whether  the 
assignees  were  to  have  the  ordinary  opportunity  to  which  persons 
purchasing  articles  are  entitled,  namely,  of  inspecting  the  articles 
they  have  delivered  to  them,  in  order  to  see  whether  they  were  of 
the  right  quality,  or  whether,  on  the  contrary,  they  were  not  to 
take  the  articles  such  as  they  were  delivered  to  the  plaintiff  by  the 
bankrupt  Jarratt,  and  on  which  the  plaintiff  had  a  lien.  If, 
however,  it  is  said  that  the  Lord  Chief  Baron  left  to  the  jury  to 
say  whether  the  assignees  had  agreed  to  take  whatever  the  cask 
might  have  contained,  I  do  not  think  there  was  any  warrant  for  his 
leaving  such  a  point ;  but,  as  I  have  said  before,  I  am  satisfied  he 
did  not  mean  that,  but  merely  that  they  were  not  to  have  an 
opportunity  of  seeing  if  the  articles  were  merchantable.  That 
appears  to  me  to  be  the  true  question,  and  the  verdict  of  the  jury 
affirming  that  proposition  was  perfectly  right,  and  amounts  to  a 
a  finding  that  the  defendants  were  to  take  these  hats,  whatever 
their  quality.  An  authority  for  this  position  is  furnished  in 
Co.  Litt.  208  a,  where  it  is  said,  ''  the  feoffee  may  tender  the 
money  in  purses  or  bags,  without  showing  or  telling  the  same,  for 
he  doth  that  which  he  ought,  viz.  to  bring  the  money  in  purses  or 
bags,  which  is  the  usual  manner  to  carry  money  in,  and  then  it  is 
the  part  of  the  party  that  is  to  receive  it  to  put  it  out  and  tell  it." 
For  that  position  Wcuie^s  case  (i)  is  cited  as  an  authority,  and 
shows  that  the  party  to  whom  the  tender  is  made  ought  to  have  an 
opportunity  of  seeing  the  money  or  goods  which  are  the  subject  of 
it.  The  verdict  for  the  plaintiff  on  the  first  plea  must  therefore 
remain,  but  on  the  plea  of  tender  it  must  be  entered  for  the 
defendant. 

Alderson,  B.  : 

I   am   of  the   same  opinion.     The  jury  have  found  by   their 

[  •352  ]       verdict,  and  I  think  reasonably  and  *properly  found,   that  the 

bargain  between  these  parties  w*as,  that  the  assignees  were  to  take 

the  hats  in  the  actual  condition  in  which  they  then  were,  provided 

that  those  sent  were  the  very  identical  hats  received  bv  Isherwood 

(1)  5  Co.  Eep.  232. 
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from  the  bankrupt.     Provided  that  condition  was  complied  with,    Isherwood 

the  assignees  were  bound  to  take  the  hats  in  whatever  condition    whithobe. 

they  might  then  be,  and  would  have  no  right  to  inspect  them  for 

the  purpose  of  seeing  that  they  were  then  in  a  marketable  state. 

Such  is  in  substaoice  the  finding  of  the  jury ;  and  I  think  that 

on  these  pleadings  it  was  necessary  to  satisfy  them,  that  the 

defendants,  before  they  were  required  to  pay  down  the  money,  had 

an  opportunity  of  inspecting  the  articles,  in  order  to  see  that  they 

were  the  same  hats.    It  appears  from  the  evidence  that  they  were 

sent  in  two  covered  cases,  and  the  question  comes  to  this,  were  the 

assignees  bound  to  take  the  word  of  Isherwood  that  those  hats 

really  were  contained  in  those  cases,  or  had  they  not  a  right  to  see 

that  Isherwood  spoke  the  truth  in  this  respect,  before  they  were 

called  on  to  pay  for  the  article,  although  they  could  not  object  to 

the  quality  of  it  ? 

BoLFB,  B.,  concurred. 

Rule  absolute. 


HESKETH  V.   FAWCETT.  i843. 

May  1. 
(11  Meeson  &  Welaby,  356—360;  S.  C.  12  L.  J.  Ex.  326;  2  Dowl.  N.  S.  827.)  _ 

A  dedaration  in  assumpsit  alleged,  that  the  defendant  was  indebted  to         jm 
the  plaintiff  in  100/.  for  work  and  labour,  and  in  100/.  on  an  account  stated.  ^^  * 

The  defendant  pleaded,  as  to  10/.,  parcel  &c.,  a  tender  of  that  siun.  '-  *  ^  -' 
Beplication,  that  a  larger  sum  than  10/.,  to  wit,  31/.,  being  part  of  the 
monies  in  the  declaration  mentioned,  including  the  said  sum  of  10/.,  was 
due  on  account  of  one  and  the  same  of  the  causes  of  action  in  the  declara- 
tion mentioned,  and  that,  .before  the  tender,  the  plaintiff  demanded  the 
said  sum  of  31/.,  which  the  defendant  refused  to  pay :  Held,  on  special 
demurrer,  that  the  replication  was  insufficient,  as  it  did  not  show  that  the 
31/.  was  due  on  one  entire  contract. 

Semble,  that  where  a  sum  is  due  on  one  entire  contract,  as  on  a  bill  of 
exchange  or  promissory  note,  and  the  defendant  pleads  a  tender  of  a 
smaller  sum,  the  plaintiff  may  reply  that  he  demanded  the  larger  sum,  and 
that  the  defendant  refused  to  pay  it. 

Assumpsit.  The  declaration  stated,  that  the  defendant  was 
indebted  to  the  plaintiff  in  lOOZ.  for  work,  labour,  and  materials, 
and  in  100/.  for  money  due  on  an  account  stated.  Plea,  as  to  102., 
parcel  &c.,  a  tender,  and  payment  of  that  sum  into  Court. 

Beplication,  that  before  the  making  of  the  tender  alleged  in  the 
plea,  and  before  and  at  the  time  of  the  demand  and  refusal  herein- 
after mentioned,  a  larger  sum  than  10/.,  to  wit,  the  sum  of  81/., 
being  part  of  the  money  in  the  declaration  ^mentioned,  the  said       [  *357  ] 
sum. of  81/.  including  the  said  sum  of  10/.,  was  due  from  the 
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Hesketh  defendant  to  the  plaintiff  on  account  of  one  and  the  same  of  the 
Fawcett.  ^^  causes  of  action  in  the  declaration  mentioned,  to  wit,  the  said 
cause  of  action  in  the  said  first  count  mentioned  ;  and  that  before 
the  making  of  the  said  tender  in  the  plea  alleged,  to  wit,  on  &c., 
the  plaintiff  demanded  of  the  defendant  payment  of  the  said  sum 
of  31Z.,  which  so  then  included  the  said  sum  of  lOZ.,  yet  the 
defendant  did  not  pay  to  the  plaintiff  the  said  sum  of  81/.,  or  any 
part  thereof,  but  then  wholly  neglected  and  refused  to  pay  to  the 
plaintiff  the  said  sum  of  31Z.,  or  any  part  thereof.    Verification. 

Special  demurrer,  assigning,  among  other  causes,  that  the 
replication  admits  the  tender  of  the  sum  of  10/.,  but  does  not  avoid 
the  effect  of  such  tender  by  showing  a  subsequent  demand  of  that 
particular  sum,  and  also  that  the  replication  does  not  show  with 
sufficient  certainty  that  the  sum  of  81/.  constituted  a  debt  due  upon 
one  entire  contract.    Joinder. 

Cowling f  in  support  of  the  demurrer : 

The  replication  is  bad.  It  states  that  at  the  time  of  the  tender  a 
larger  sum  was  due  to  the  plaintiff,  which  before  the  tender  he 
demanded,  and  the  defendant  refused  to  pay.  It  therefore  admits 
the  tender  of  the  sum  mentioned  in  the  plea,  but  affords  no  answer 
to  it.  Tyler  v.  Bland  (i),  where  a  similar  replication  was  held  good, 
will  perhaps  be  relied  on ;  but  that  case  was  not  very  fully  argued, 
and  the  Court  merely  intimated  that  the  defendant  had  better  amend 
and  rejoin  by  re-alleging  the  tender,  and  denying  that  more  was 
due.  Until  that  case,  such  a  replication  was  unknown,  and  it  must 
be  bad,  because  it  makes  the  amount  of  the  debt  actually  due,  or  at 
least  whether  or  not  more  than  the  sum  tendered  was  due,  material. 
[  •sss  ]  Since  that  decision,  a  similar  *point  came  before  the  Court  of 
Queen's  Bench  in  last  Michaelmas  Term,  in  the  case  of  Brandon  v. 
Newington  (2).  There,  to  an  action  of  debt  for  goods  sold,  the 
defendant  pleaded,  except  as  to  11.  17s.,  nnnquam  indebitatus,  and 
as  to  that  sum  a  tender ;  to  the  latter  plea  the  plaintiff  replied, 
that  before  and  at  the  time  of  making  the  tender,  and  before 
and  at  the  time  of  making  the  demand  and  refusal  therein- 
after mentioned,  a  debt  amounting  to  a  larger  sum  than  11.  17s.,  to 
wit,  22.  7s.,  including  the  said  sum  of  11.  17s.,  was  due,  and  that 
before  the  tender,  and  whilst  the  said  sum  of  21.  7s.  remained 
unpaid,  the  plaintiff  demanded  payment  of  the  said  sum  of  2/.  7s., 
which  so  included  the  said  sum  of  1/.  17s.,  parcel  &c.,  yet  the 
(1)  9  M.  &  W.  338.  (2)  61  R  R.  436  (3  Q.  B.  915). 
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defendant  did  not  pay  the  said  sum  of  21,  Is,,  or  any  part  thereof,     Heskkth 

and  that  no  set-off  or  other  just  cause  of  action  then  existed  for     fawcbtt« 

non-payment  by  the  defendaoit  of  the  same,  or  any  part  thereof ; 

and  it  was  held,  on  special  demurrer,  that  the  plea  of  tender  was 

good,  and  that  the  replication  was  no  answer  to  it :  and  the  Court, 

in  giving  judgment,  said  that  in  the  case  of  Tyler  v.  Bland  this 

Court  did  not  advert  to  the  principle  of  the  two  cases  of  Spybey  v. 

Hide  (i)  and  Rivers  v.  Griffiths  (2).     If  indeed  there  be  one  entire 

debt,  and  the  defendant  pleads  a  tender  of  part  of  it,  it  would  be 

sufficient  to  reply  that  a  larger  sum  was  due,  which  the  plaintiff 

demanded,  but  the  defendant  refused  to  pay,  if  the  larger  sum 

became  due  by  virtue  of  the  contract  at  a  particular  time,  and  before 

the  tender ;  because  in  such  a  case  damages  for  non-payment  would 

or  might  have  arisen,  as  in  the  case  of  bills  of  exchange,  &c.    That 

was  the  principle  upon  which  the  case  of   Cotton  v.  Godwin  (a) 

proceeded,  the  cause  of  action  being  one  entire  claim,  in  respect  of 

a  promissory  note;    to  which  it  was  no  answer  to  say  that  the 

defendant  had  tendered  part  of  the  sum  after  the  note  became  due. 

But  the  replication  "^in  this  case  should  have  averred  that  the  31Z.       [  *339  ] 

was  due  in  respect  of  one  entire  debt.    If  this  replication  be  held 

good,  the  plea  of  tender  might  as  well  be  taken  away,  for  it  would 

become  almost  useless,  since  few  actions  are  brought  where  there 

has  not  been  a  previous  demand  of  a  larger  sum  than  the  amount 

tendered.    It  is  a  common  course  to  plead  a  tender  to  a  part  of  the 

debt,  and  a  plea  of  tender  of  part  of  the  sum  claimed  has  always 

been  considered  good  as  to  so  much.     Thus  in  Co.  Ent.  141  b, 

the  defendant,  to  an  action  of  debt  on  bond,  pleaded  a  tender  to 

part  of  the  sum  claimed.    And  in  Haldenby  v.  2'uke  (4),  where  the 

declaration  contained  four  counts,  each  for  the  sum  of  3Z.  18s.  lOd., 

and  a  tender  of  the  sum  mentioned  in  the  first  count  only  was 

pleaded,  to  which  the  plaintiff  replied  a  demand  and  refusal  of  that 

precise  sum  before  the  commencement  of  the  action,  it  was  held 

that  the  replication  was  good.    That  shows  what  the  true  replication 

is.     So,  from  Giles  v.  Hart  (6),  which  was  one  of  the  earliest  cases 

on  this  subject,  it  appears  that  the  demand  and  refusal  should  be 

of  the  sum  tendered ;  and  there,  too,  it  was  a  tender  of  part.     The 

case  of  Cotton  v.  Godwin  is  not  at  all  impeached  by  this  argument. 

(Pabkb,  B.  :  Is  there  any  precedent  to  show,  that  in  an  action 

(1)  1  Camp.  681.  (3)  7  M.  &  W.  147. 

(2)  24  R.  H.  505  (5  B.  &  Aid.  630 ;  1  (4)  WiUes,  632. 

Powl  &  Ry.  215).  (5)  1  Ld.  Ray.  254 ;  12  Mod.  152. 
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Hesketh     for  lOOZ.  on  a  promissory  note,  it  is  a  good  plea  to  say  that  the 
Fawcbtt.     defendant  tendered  501.  ?) 

It  is  admitted,  that  when  the  bill  is  overdue,  a  tender  of  part  would 
•  be  bad ;  otherwise  there  seems  no  reason  why,  if  a  party  tendered 
a  part  of  the  money  mentioned  in  the  note  on  the  day  it  became 
due,  he  should  not  be  allowed  to  plead  the  tender  as  to  such  part. 

(Parke,  B.  :  No ;  the  principle  of  a  tender  is,  that  the  party  has 
performed  his  contract,  which  in  that  case  he  could  only  do  by  a 
tender  of  the  entire  sum.  Here  the  difficulty  arises  from  the  general 
[  *360  ]  *form  of  the  declaration,  which  may  apply  either  to  one  or  to  several 
contracts.  It  is  different  where  the  replication  shows  that  the  sum 
tendered  was  part  of  a  larger  sum  due  upon  one  entire  contract, 
which  larger  sum  was  demanded  before  the  tender.) 

Where  there  is  nothing  but  an  ordinary  claim  like  the  present,  and 
the  debt  is  not  shown  to  be  one  and  entire,  such  a  replication  as  the 
present  is  insufficient. 

Tomlinson,  contra : 

Although  in  Tyler  v.  Bland  the  case  of  Rivers  v.  Griffiths  was  not 
adverted  to,  that  of  Cotton  v.  Godwin  was  referred  to,  where  Rivers 
V.  Griffiths  was  cited  and  commented  upon.  The  true  principle  of 
the  plea  of  tender  is  that  stated  by  Parke,  B.,  in  Cotton  v.  Godtviuy 
viz.  that  the  defendant  has  performed,  so  far  as  he  could  perform, 
his  part  of  the  contract,  by  being  always  ready  to  pay  the  debt, 
and  actually  offering  to  do  it.  And  that  case  shows  that  where 
there  is  an  entire  demand,  and  a  plea  of  tender  of  a  smaller  sum, 
the  plaintiff  may  reply  that  a  larger  sum  was  due,  which  he 
demanded,  but  payment  of  which  was  refused. 

(Parke,  B.  :  The  difficulty  here  is,  that  the  replication  does  not 
aver  that  the  amount  tendered  was  parcel  of  one  entire  sum.  Is 
not  your  replication  bad  for  want  of  that  averment?) 

It  does  aver  that  "  the  sum  of  81Z.,  including  the  said  sum  of  101., 
was  due  from  the  defendant  to  the  plaintiff  on  account  of  one  and 
the  same  of  the  said  causes  of  action  in  the  declaration  mentioned; " 
and  that,  it  is  submitted,  is  equivalent  to  an  averment  that  it  was 
due  on  one  and  the  same  contract. 

(Parke,  B.  :  No ;  it  is  one  cause  of  action  for  work  and  labour. 
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which  may  arise  from  ten  diflferent  employments  or  contracts.  If  Hkskbth 
the  debt  of  81Z.  arose  from  one  entire  contract,  had  you  not  better  fawcbtt. 
amend  by  replying  that  fact  ?) 

Tomlinaon,  thereupon,  had  leave  to  amend  on  payment  of  costs. 

Amendment  accm^dingly. 


MIERS  V.   BROWN.  i843. 

(11  Meeson  &  Welsby,  372—374  ;  S.  C.  12  L.  J.  Ex.  290.)  AprU^. 

B.,  the  plaintiff's  agent  at  Sunderland,  having  occasion  to  remit  money       Exeh.  of 
to  the  plaintiff,  paid  the  amount  into  the  defendant's  bank  at  Sunderland,  '* 

and  received  a  bill  of  exchange  indorsed  by  the  defendant,  which  he,  B.,  I-  J 
indorsed  and  transmitted  to  the  plaintiff.  The  bill  feU  due  on  Saturday, 
Oct.  3l8t,  and  was  dishonoured.  On  that  day  the  plaintiff  wrote  to  B.  a 
letter,  which  B.  received  on  the  Monday,  containing  the  following:  **I 
have  also  to  apprise  you,  that  the  draft  for  33/.  14a.,  due  the  1st  November 
(Sunday),  has  been  duly  presented  this  day  and  returned  dishonoured; 
probably  it  may  be  up  on  Monday ;  it  is  drawn  on  P.  &  Co. ;  it  will  be 
proper  to  advise  the  drawers,  in  case  the  acceptor  do  not  remit."  On  the 
Wednesday  following,  B.  gave  notice  to  the  defendant  of  the  dishonour  : 
Held,  too  late. 

The  holder  of  a  bill  of  exchange  need  not  inform  a  party  to  whom  he 
gives  notice  of  its  dishonour,  that  he  looks  to  him  for  payment. 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  defendant 
(sued  as  public  officer  of  the  Sunderland  Joint  Stock  Banking 
Company)  as  indorser,  of  a  bill  of  exchange  for  382.  148.,  dated 
29th  July,  1840,  drawn  by  J.  and  W.  Glaholm,  indorsed  by  them  to 
the  Banking  Company,  who  indorsed  the  same  to  the  plaintiff. 

The  defendant  pleaded  (inter  alia),  that  the  Company  had  not 
due  notice  of  the  presentment  and  nonpayment  of  the  bill :  on  which 
issue  was  joined. 

At  the  trial  before  Bolfe,  B.,  at  the  last  Northumberland  Assizes, 
it  appeared  that  one  Barker,  who  was  the  plaintiff's  agent  at 
Sunderland  for  the  sale  of  his  goods,  having  occasion  to  remit  some 
money  to  the  plaintiff,  paid  it  into  the  Bank  of  the  Sunderland 
Banking  Company,  and  received  from  them  the  bill  in  question, 
inrhich  he  indorsed  and  transmitted  to  the  plaintiff.  The  bill  was 
dishonoured  by  the  acceptor  when  it  became  due ;  and  on  the  same 
day  (Saturday,  October  31st,  1840)  the  plaintiff  wrote  by  post  as 
follows  to  Barker : 

''I  have  also  to  apprise  you,  that  the  draft  for  382.  14«.,  due  on 
the  1st  of  November  (Sunday),  has  been  presented  this  day,  and 
returned  dishonoured ;  probably  it  may  be  up  by  Monday ;  it  is 
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MiBBs       drawn  upon  Panshon,  Metcalfe,  and  Hay  ton  :  it  will  be  proper  to 
bbown.      advise  J.  and  W.  Glaholm,  the  drawers,  in  case  the  acceptors  do  not 
remit." 

This  letter  was  received  by  Barker  on  the  Monday  morning ;  and 
on  the  morning  of  Wednesday,  the  4th  of  November,  Barker  received 
by  post  the  following  letter  from  the  plaintiff : 
[  373  ]  ''  I  have  again  presented  the  bill  for  33L  14s.  at  Messrs.  Bamett, 

Hoares  &  Co.,  bat  they  have  yet  no  order  for  payment;  shall  there- 
fore feel  obliged  by  your  reply,  informing  me  whether  you  will  have 
the  bill  returned,  or  have  the  order  for  payment  forwarded  to  me, 
and  again  present  it  for  payment." 

At  eleven  o'clock  on  the  morning  of  the  same  day,  CWednesday), 
Barker  gave  the  defendant  notice  of  the  dishonour  of  the  bill. 

It  was  contended  for  the  defendant,  upon  these  facts,  that  the 
notice  given  to  him  was  too  late ;  that  as  Barker  had  received,  on 
the  Monday,  notice  of  the  bill  having  been  dishonoured  upon  the 
Saturday,  he  ought  to  have  communicated  that  fact  to  the  defendant 
earlier  than  on  the  Wednesday :  and  the  learned  Judge,  being  of 
that  opinion,  directed  a  nonsuit,  reserving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  the  amount  of  the  bill. 

Knowles  now  moved  accordingly,  and  contended  that  inasmuch 
as  the  letter  received  by  Barker  on  the  Monday  was  not  a  legal 
notice  to  him  of  the  dishonour  of  the  bill,  with  a  view  to  hold  him 
liable  upon  it,  but  was  merely  given  for  his  information  as  the  agent 
of  the  plaintiff,  it  did  not  bind  him  to  give  immediate  notice  of  the 
dishonour  to  the  defendant. 

Parke,  B.  : 

I  think  that  Barker  received  on  the  Monday  sufficient  notice  of 
the  dishonour  of  the  bill,  and  ought  on  that  day  to  have  communi- 
cated it  to  the  defendant.  It  has  lately  been  decided  in  the  Court 
of  Queen's  Bench  (i),  that  the  holder  of  a  bill  of  exchange  need  not 
in  terms  inform  the  party  to  whom  he  gives  notice  of  its  dishonour, 
[  *374  ]  that  he  looks  to  him  for  payment.  In  the  present  case,  ^Barker 
would  have  been  responsible  if  no  other  notice  had  been  given  him. 
The  effect  of  the  plaintiff's  letter  is  merely  this,  that  he  gives  Barker 
notice  of  the  dishonour,  but  at  the  same  time  intimates  that  it  may 
be  unnecessary  for  him  to  act  upon  it,  as  the  bill  may  perhaps  be 

(1)  Furze  V.  Sharwood,  2  Q.  B.  388,      1882  (45  &46  Vict  c.  61),  8.  49  (5).— 
2  G.  &  D.  116 :  King  v.  Bickley,  2  Q.  B.      A.  C] 
419.     [See  now  Bills  of  Exchange  Act, 


[401] 
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paid  by  the  acceptor  on  the  Monday.     Barker  ought  to  have  given       Mikrs 
the  defendant  notice  on  the  Monday.  Brown. 

AXDERSON,  B. : 

I  am  of  the  same  opinion.    Knowledge  of  the  dishonour,  obtained 
from  a  communication  by  the  holder  of  the  bill,  amounts  to  notice. 

GuBNEY,  B.,  and  Rolfb,  B.,  concurred. 

Rvle  refused. 

TAYLOE  V.  ASHTON  and   OTHERS  (1).  i843. 

(11  Meeson  &  Welsby,  401—418 ;  12  L.  J.  Ex.  463.)  — - 

If  a  party  makes  an  untrue  representation  to  another  for  a  fraudulent       ^pUtu 
purpose,  with  the  intent  to  induce  the  latter  to  do  an  act  which  he  after- 
wards does  to  his  prejudice,  an  action  on  the  case  for  deceit  lies,  and  it  is 
not  necessary  to  show  also  that  the  defendant  knew  the  representation  to 
be  untrue. 

Semhle,  moral  fraud  is  an  essential  condition  of  liability. 

Case.  The  first  count  of  the  declaration  stated,  that  before  and 
at  the  time  of  the  making  of  the  report  thereinafter  mentioned,  and 
at  each  and  every  of  the  times  therein  respectively  mentioned, 
a  certain  number  of  persons  were  carrying  on  the  business  of 
bankers  in  copartnership,  under  the  name  of  the  Commercial  Bank 
of  England ;  and  that,  before  and  at  the  said  time  of  the  making  of 
the  said  report,  and  at  each  and  every  of  the  times  in  that  count 
mentioned  respectively,  the  capital  of  the  said  Company  or  copart- 
nership was  divided  into  shares,  divers  of  which  shares  were,  at  the 
said  time  of  making  the  said  report,  appropriated  to  divers  of  the 
said  persons  so  carrying  on  business  as  aforesaid,  and  called 
''  appropriated  shares :  "  that  before  and  at  the  time  of  the  making 
of  the  said  report,  &c.  certain  officers  of  the  said  ^Company,  being  [  *402  ] 
directors  thereof,  and  called  Manchester  Directors,  had  the  prin- 
cipal control,  direction,  and  superintendence  of  the  accounts  and 
affairs  of  the  said  Company,  and  had,  as  part  of  their  duties  as  such 
Manchester  directors  as  aforesaid,  the  office  of  exposing  to  sale  and 
Belling  on  behalf  of  the  said  Company  certain  of  the  said  shares, 
other  than  such  appropriated  shares  as  aforesaid ;  and  that,  before 
and  at  the  said  time  of  the  making  of  the  said  report,  there 
were,  besides  such  Manchester  directors,  other  officers  of  the  said 
Company  called  Directors ;  and  that,  before  and  at  the  said  time 

(1)  Approved  Joliffe  v.  Baker  (1883)  337,  366  (see,  especially,  Lord  Her- 
n  Q.  B.  D.  255,  271,  52  L.  J.  Q.  B.  schell's  remarks  at  p.  375);  58  L.  J. 
609;  Derry  v.  Peek  (1889)  14  App.  Oa.      Ch,  864.— A.  C. 
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Taylor  of  the  making  of  the  said  report,  certain  of  the  said  directors,  that  is 
AsHTON.  ^0  3^7'  ^11  ^he  said  Manchester  directors  and  certain  of  the  said  other 
directors,  were  called  the  General  Board  of  Directors ;  and  that  the 
defendants,  before  and  at  the  said  time  of  the  making  of  the  said 
report,  and  at  each  and  every  of  the  times  in  this  comit  mentioned 
respectively,  were  members  of  the  said  Company,  and  were  acting 
as  Manchester  directors  of  the  said  Company,  to  wit,  such  Man- 
chester directors  as  aforesaid,  and  directors  of  the  said  general 
board.  And  the  plaintiff  further  says,  that  at  the  said  time  of 
making  the  said  report,  and  at  each  and  every  of  the  times  in 
this  count  mentioned  respectively,  the  recommendation  hereinafter 
mentioned  to  have  been  contained  in  the  said  report,  of  a  dividend 
of  82.  per  cent,  on  the  appropriated  shares  of  the  said  Company, 
being  accompanied  in  the  same  report,  as  it  is  hereinafter  mentioned 
to  have  been  accompanied  in  the  same  report,  with  a  representation 
of  the  said  Company  being  eminently  prosperous,  was,  at  the  said  time 
of  the  making  the  said  report,  and  at  each  and  every  of  the  said  times 
in  this  count  mentioned  respectively,  naturally  calculated  to  deceive 
persons,  to  whom  the  contents  of  the  said  report  should  be  made 
known,  into  believing  that  the  said  Company  had,  at  the  said  time 
of  making  the  said  report,  made  profits  sufficient  to  pay  such 
dividend  as  aforesaid,  and  was,  at  the  said  time  of  making  the  said 
[  ♦403  ]  *report,  a  profitable  undertaking  and  good  investment  for  money : 
and  the  plaintiff  further  says,  that  if  at  the  said  time  of  making 
the  said  report,  the  said  Company  had  made  profits  sufficient 
to  pay  the  said  dividend,  the  said  Company  would,  at  the  said  time 
of  making  the  said  report,  have  been  a  profitable  undertaking  and 
a  good  investment  for  money.  And  the  plaintiff  further  says,  that 
the  representation  hereinafter  mentioned  to  have  been  contained  in 
the  said  report,  to  the  effect  that  the  number  of  current  accounts 
of  the  said  Company,  as  well  as  the  amounts  of  its  promiscuous 
discounts,  deposits,  and  London  agency,  had  been  so  advanced,  as 
speedily  to  mature  a  safe  and  profitable,  and  indicate  a  steady 
progressive  business,  was,  at  the  time  of  making  the  said  report, 
and  at  each  and  every  of  the  times  in  this  count  mentioned  respec- 
tively, naturally  calculated  to  deceive  persons,  to  whom  the  contents 
of  the  said  report  should  be  made  known,  into  believing  that  the 
said  Company  was,  at  the  said  time  of  making  the  said  report, 
a  good  investment  for  money :  and  the  plaintiff  further  says,  that 
if  the  last-mentioned  representation  had,  at  the  said  time  of  making 
the  said  report,  been  true,  the  said  Company  would,  at  the  said  time 
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of  making  the  said  report,  have  been  a  good  investment  for  money.  Tatlor 
And  the  plaintiff  further  Bays,  that  the  representation  hereinafter  ashton. 
mentioned  to  have  been  contained  in  the  said  report,  to  the  effect 
that  in  reference  to  capital,  the  position  of  the  establishment 
(meaning  the  said  Company)  had  been  ever  creditable,  and  was  at 
the  said  time  of  making  the  said  report  perfectly  satisfactory,  being 
accompanied  in  the  same  report,  as  it  is  hereinafter  mentioned  to 
have  been  accompanied,  with  a  representation  of  the  said  Company 
being  eminently  prosperous,  was,  at  the  said  time  of  the  making  of 
the  said  report,  and  at  each  and  every  of  the  times  in  this  count 
mentioned  respectively,  naturally  calculated  to  deceive  persons  to 
whom  the  contents  of  the  said  report  should  be  made  known,  into 
believing  *that  the  said  Company  was,  at  the  said  time  of  making  [  *iOi  ] 
the  said  report,  a  profitable  undertaking  and  a  good  investment  for 
money :  and  the  plaintiff  further  says,  that  if  the  last-mentioned 
two  representations  had,  at  the  same  time  of  making  the  said 
report,  been  true,  the  said  Company  would  at  the  said  time  of 
making  the  said  report  have  been  a  profitable  undertaking,  and  a 
good  investment  for  money.  And  the  plaintiff  further  says,  that 
the  representation  hereinafter  mentioned  to  have  been  contained 
in  the  said  report,  of  the  said  Company  being  an  eminently 
prosperous  establishment,  was,  at  the  said  time  of  the  making 
of  the  said  report,  and  at  each  and  every  of  the  times  in  this  count 
mentioned  respectively,  naturally  calculated  to  deceive  persons  to 
whom  the  contents  of  the  said  report  should  be  made  known,  into 
believing  that  the  said  Company  was,  at  the  said  time  of  making 
the  said  report,  a  profitable  undertaking,  and  a  good  investment  for 
money :  and  the  plaintiff  further  says,  that  if  the  last-mentioned 
representation  had,  at  the  said  time  of  making  the  said  report,  been 
true,  the  said  Company  would,  at  the  said  time  of  making  the  said 
report,  have  been  a  profitable  undertaking,  and  a  good  investment 
for  money.  And  the  plaintiff  further  says,  that  at  the  said  time  of 
making  the  said  report,  and  at  each  and  every  of  the  times  herein- 
after mentioned,  the  representation  hereinafter  mentioned  to  have 
been  contained  in  the  said  report,  of  the  total  rejection  of  nominal 
capital  as  a  characteristic  of  the  said  society,  being  accompanied  in 
the  same  report,  as  hereinafter  mentioned  to  have  been  accom- 
panied in  the  same  report,  with  the  other  statements  and  matters 
hereinafter  mentioned  to  have  been  contained  in  the  said  report, 
and  to  have  been  false,  was  naturally  calculated  to  deceive  persons, 
to  whom  the  contents  of  the  said  report  should  be  made  known, 
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Taylor  into  believing  that  the  said  Company  was  at  the  said  time  of 
AsHTON.  making  the  said  report  a  profitable  undertaking,  and  a  good  invest- 
[  ♦405  ]  ment  for  money  :  and  the  plaintiff  *further  says,  that  if  the  last- 
mentioned  representation,  as  to  the  total  rejection  of  nominal 
capital  being  a  characteristic  of  the  said  Company,  had  at  the  said 
time  of  making  the  said  report  been  true,  and  if  the  said  other 
statements  and  matters  hereinafter  mentioned  to  have  been  con- 
tained in  the  said  report  had  at  the  said  time  of  making  the  said 
report  been  true,  the  said  Company  would,  at  the  said  time  of 
making  the  said  report,  have  been  a  profitable  undertaking  and  a 
good  investment  for  money  :  all  which  said  several  premises  respec- 
tively they,  the  defendants,  at  the  said  time  of  making  the  said 
report,  well  knew :  Yet  the  defendants,  heretofore,  to  wit,  on  the 
8rd  day  of  February,  1886,  then  being  and  acting  as  such  Man- 
chester directors  as  aforesaid,  wrongfully  and  injuriously  contriving 
and  intending  to  cause  the  contents  of  the  said  report  to  be  publicly 
made  known,  and  to  cause  it  to  be  publicly  represented  and  adver- 
tised that  the  said  Company  was  at  the  said  time  of  making  the 
said  report  a  profitable  undertaking,  and  thereby  to  deceive  persons 
to  whom  such  contents,  and  such  last-mentioned  representation, 
should  be  made  known  into  believing  that  the  said  Company  had 
at  the  time  of  making  the  said  report  made  profits  sufficient  to  pay 
a  dividend  of  61.  per  cent,  on  the  said  appropriated  shares  of  the  said 
Company,  and  that  the  said  Company  was  at  the  said  time  of 
making  the  said  report  a  profitable  undertaking,  and  a  good  invest- 
ment for  money,  and  by  means  of  such  deceit  to  induce  such 
persons  as  last  aforesaid  to  purchase  of  the  said  Manchester 
directors  shares  in  the  said  capital  of  the  said  Company ;  at  a 
certain  meeting  of  divers  members  of  the  said  Company,  at  which 
meeting  divers  members  of  the  said  Company,  besides  the  defen- 
dants, but  whose  names  are  to  the  plaintiff  unknown,  were  present, 
falsely,  fraudulently  and  deceitfully  made  and  published  a  certain 
false,  fraudulent,  and  deceitful  report  of  and  concerning  the  said 
Company,  and  of  and  concerning  the  said  general  board  of  directors, 
[  *406  ]  and  of  and  concerning  *the  said  meeting,  and  of  and  concerning 
the  said  accounts  of  the  said  Company,  and  of  and  concerning  the 
said  appropriated  shares,  to  wit,  the  report  hereinafter  set  forth, 
and  so  then  as  aforesaid  made  and  published  the  same,  meaning  to 
insinuate  thereby  the  several  matters  hereinafter  stated  to  have 
been  meant ;  and  then,  and  on  divers  other  days  and  times  between 
the  day  and  year  last  aforesaid,  and  the  making  of  the  contents  (rf 
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ihe  said  report  known  to  the  plaintiff  as  hereafter  mentioned,  further  taylob 
contriving,  intending,  and  meaning  as  aforesaid,  distributed  divers,  ashtok. 
to  wit,  a  number  unknown  to  the  plaintiff,  copies  of  the  said  report 
to  one  Thomas  Langton  hereinafter  mentioned,  and  to  and  amongst 
divers  other  persons  whose  names  are  to  the  plaintiff  unknown : 
which  said  report  was  and  is  in  the  words  following  (that  is 
to  say) : 

''  Commercial  Bank  ot  England  (meaning  the  said  Company), 
Head  Bank,  Manchester. — Beport  of  the  directors  to  the  first 
annual  meeting  of  the  proprietors.  Wednesday,  8rd  Feb.  1836. 
The  directors  have  much  pleasure  in  being  assembled  conformably 
to  the  deed  of  settlement,  to  declare  to  the  first  annual  meeting  of 
the  proprietors  the  policy,  progress,  and  prospects  of  the  Bank. 
It  will  be  within  the  recollection  of  the  present  meeting,  that  Lord 
Althorp,  during  the  years  1888  and  1884,  contemplated  the  exaction 
of  security  from  joint-stock  Banks,  and  that  this  security  was  to  be 
rated  not  upon  the  actual  (that  is,  paid  up),  but  upon  the  subscribed 
(that  is,  nominal),  capital.  To  the  just  apprehension  then  enter- 
tained, the  present  establishment  owes  its  origin,  and  also  its  grand 
negative  characteristic,  namely,  the  total  rejection  of  nominal 
capital  (meaning  thereby  that  the  total  rejection  of  nominal  capital 
was  at  the  said  time  of  making  the  said  report  a  characteristic  of 
the  said  Company,  and  thereby  then,  in  conjunction  with  the  other 
statements  and  matters  hereafter  mentioned  to  have  been  contained 
in  the  said  report,  and  to  have  been  false,  meaning  to  insinuate 
that  the  said  Company  was  at  the  same  time  of  making  the  said 
report  a  *profitable  undertaking,  and  a  good  investment  for  money).  [  *407  ] 
Becent  occurrences,  as  well  as  the  voice  of  an  observant  and  well- 
informed  community,  have  abundantly  confirmed  the  propriety  and 
soundness  of  this  policy,  and  in  the  question  of  stock,  it  has  been 
clearly  ascertained  and  practically  illustrated,  that  the  most  legiti- 
mate and  advantageous  method  of  increasing  a  Bank  capital  is 
by  the  extension  of  its  proprietary.  The  Bank  of  Liverpool  lately 
reverted  to  this  as  being  the  most  expedient  policy.  The  steady 
progress  and  elevated  position  of  a  joint-stock  Banking  Company 
are  best  insured  by  a  careful  and  judicious  distribution  of  its 
original  shares.  A  lavish  allotment  of  shares  certainly  realizes  a 
large  capital,  but  this  in  the  infancy  of  a  Banking  Company  is  a 
positive  evil.  In  young  establishments,  there  is  generally  a  lack  of 
experience,  which  is  not  unfrequently  acted  upon  by  the  importunity 
of  applicants,  until  the  funds  in  excess  are  drained  off  in  insufficient 
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Tatlob  and  unavailable  security,  and  consequently  cannot  be  produced 
A8HT0N.  when  required  in  more  profitable  business.  The  obvious  and  true 
policy  is,  that  whilst  the  organization  of  the  Company  is  the  chief 
object,  its  working  capital  should  be  proportionate  to  a  moderate 
and  select  business :  that  its  capital  should  be  increased  only  as 
good  business  is  obtained,  and  that  a  fair  proportion  of  its  shares 
should  be  scrupulously  reserved  to  realize  an  ample  surplus  fund, 
and  to  insure  an  influential  extension  of  the  Company,  on  the  com- 
pletion of  its  arrangements  and  the  establishment  of  its  character. 
This  policy  has  regulated  the  management  of  the  Commercial  Bank 
of  England  from  its  origin ;  and  whilst  on  the  one  hand  a  careful  dis- 
tribution of  shares  has  supported  speculation  and  excluded  hazard, 
on  the  other,  it  has  not  only  given  uniform  satisfaction,  and  yielded 
every  anticipated  advantage,  but  has  also  opened  a  vast  and  impor- 
tant field,  which  promises  results  of  a  peculiarly  favourable  character 
in  progress.  Although  from  its  commencement  this  establishment 
had  to  encounter  the  hostility  of  the  Bank  of  England,  and  to 
[  •408  ]  ^compete  with  numerous  joint-stock  Banks  of  wealth  and  influence, 
nevertheless  its  number  of  current  accounts,  as  well  as  the  amount 
of  its  promiscuous  discounts,  deposits,  and  London  agency,  have 
been  so  advanced  as  speedily  to  mature  a  safe  and  profitable, 
and  indicate  a  steadily  progressive  business  (thereby  meaning  to 
insinuate  that  the  said  Company  was  at  the  said  time  of  making 
the  said  report  a  good  investment  for  money).  Upon  its  issues  an 
incessant  vigilance  and  attention  have  been  bestowed,  and  the 
directors  are  well  satisfied  with  their  policy,  and  with  the  character 
which  the  establishment  has  attained.  Indeed,  in  this  all-absorbing 
and  vitally  momentous  department,  the  Bank's  accountancy  and 
controul  are  carried  to  a  degree  of  perfection  which  leaves  nothing 
further  to  be  desired ;  suffice  it  to  say,  that  on  each  Wednesday 
morning  the  head  office  knows  to  a  note  the  circulation  of  each 
Bank  and  of  the  entire  establishment,  and  that  a  return  post  is 
sufficient  to  produce  the  like  account  on  any  day.  On  balancing 
the  accounts  (meaning  the  said  accounts  to  the  31st  of  December 
last),  and  taking  into  consideration  the  expenditure  and  business, 
with  the  ascertained  progress  of  each  Bank  of  the  establishment, 
the  directors  recommend  that  a  dividend  of  81.  per  cent,  be  declared 
and  paid  on  the  appropriated  shares  of  the  Company,  (meaning  the 
said  Company,  and  by  the  said  recommendation,  accompanied  in 
the  same  report  with  the  representation  of  the  said  Company  being 
eminently  prosperous,  as  hereafter  mentioned,  meaning  to  insinuate 
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that  the  said  Company  had  at  the  said  time  of  making  the  said  Tatlor 
report  made  profits  sufficient  to  pay  saeh  dividend,  and  was  at  the  ashton. 
said  time  of  making  the  said  report  a  profitable  undertaking  and  a 
good  investment  for  money).  With  regard  to  the  branches,  and 
the  entire  economy  of  the  establishment,  the  directors  have  to 
report  most  favourably.  In  reference  to  capital,  the  position  of  the 
establishment  has  been  ever  creditable,  and  is  perfectly  satisfactory, 
(then  meaning  by  the  said  representation,  of  the  ^position  of  the  C  *^^^  1 
said  Company,  in  reference  to  capital,  having  been  ever  creditable, 
and  being  at  the  time  of  making  the  said  report  perfectly  satis- 
factory, accompanied  in  the  said  report  with  the  representation 
of  the  said  Company  being  eminently  prosperous,  that  the  said 
Company  was  a  profitable  undertaking,  and  a  good  investment  for 
money),  whilst  from  its  reserved  shares  its  prospects  are  highly 
flattering,  as  a  large  profit  and  greatly  extended  business  will  be 
commanded  by  their  judicious  appropriation.  In  conclusion,  this 
meeting  afibrds  the  directors  a  favourable  opportunity  of  reminding 
many  of  their  fellow  shareholders,  that  they  should  bring  a  direct 
business,  or  other  aid,  at  least  equal  to  the  return  now  proposed ; 
and  they  most  respectfully  and  impressively  urge  that,  whilst  this 
young  and  eminently  prosperous  establishment  (meaning  the  said 
Company,  and  thereby  then  meaning  to  insinuate  that  at  the  said 
time  of  the  making  of  the  said  report  the  said  (Company  was 
eminently  prosperous,  and  a  profitable  undertaking,  and  a  good 
investment  for  money)  offers  every  facility  which  a  well-founded 
deposit,  loan  agency,  discount  and  circulation  Bank  can  possibly 
do,  and  whilst  it  has  been  promptly  resorted  to  and  liberally 
supported  by  the  enlightened  public  in  this  district,  surely  no  part 
of  its  own  proprietary  will  fail  to  observe  how  greatly  they  may 
contribute,  by  their  personal  and  united  support,  to  increase  and 
characterize  its  energies,  to  exalt  and  proclaim  its  character,  and 
to  employ  and  augment  its  wealth." 

And  the  plaintiff  in  fact  says,  that  at  the  said  time  of  making  the 
said  report,  the  said  Company  had  not  made  profits  sufficient  to 
pay  such  dividend  as  aforesaid,  as  the  defendants  at  the  said  time 
of  making  and  publishing  the  said  report  and  distributing  the  said 
copies  well  knew.  And  the  plaintiff  further  says,  that  at  the  said 
time  of  making  the  said  report,  the  said  Company  was  neither  a 
profitable  undertaking  nor  a  good  investment  for  money,  as  they 
the  said  defendants,  at  the  said  time  of  making  and  publishing  the 
said  report  and  distributing  the  said  *copie8,  well  knew.    And  the       [  *^io  ] 
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Tatlob  plaintiff  farther  says,  that  at  the  said  time  of  making  the  said 
AsuTON.  report,  the  number  of  current  accounts  of  the  said  Company,  as 
well  as  the  amount  of  its  promiscuous  discounts,  deposits,  and 
London  agency,  had  not  been  so  advanced  as  speedily  to  mature 
a  safe  or  profitable,  or  indicate  a  steadily  progressive,  business,  as 
the  defendants,  at  the  said  times  of  making  and  publishing  the 
said  report  and  distributing  the  said  copies,  well  knew.  And  the 
plaintiff  further  says,  that  in  reference  to  capital,  the  position  of 
the  said  Company,  at  the  said  time  of  making  the  said  report,  had 
neither  been  ever  creditable,  nor  was  it  at  the  said  time  of  making 
the  said  report  perfectly  satisfactory,  as  the  defendants,  at  the 
times  of  making  and  publishing  the  said  report  and  distributing 
the  said  copies,  well  knew.  And  the  plaintiff  further  says,  that  at 
the  said  time  of  making  the  said  report,  the  said  Company  was 
not  eminently  prosperous,  or  even  prosperous,  as  the  defendants, 
at  the  said  times  of  making  and  publishing  the  said  report  and 
distributing  the  said  copies,  well  knew.  And  the  plaintiff  farther 
says,  that  the  total  rejection  of  nominal  capital  was  not,  at  the 
said  time  of  making  the  said  report,  a  characteristic  of  the  said 
Company,  as  the  defendants,  at  the  said  times  of  making  and 
publishing  the  said  report  and  distributing  the  said  copies,  well 
knew.  By  means  and  in  consequence  of  the  making  and  publishing 
of  which  said  report  as  aforesaid,  and  of  the  distributing  the  said 
copies  as  aforesaid,  it  was  afterwards,  to  wit,  on  the  14th  of 
February,  1886,  represented  to  the  plaintiff,  by  the  said  Thomas 
Langton,  that  the  said  Company,  at  the  said  time  of  making  the 
said  report,  was  a  profitable  undertaking ;  and  by  means  and  in 
consequence  of  the  same  making,  publishing,  and  distributing,  as 
aforesaid,  the  said  contents  of  the  said  report  were  also  aftenrards, 
to  wit,  &c.,  made  known  to  the  plaintiff  by  the  said  Thomas 
Langton,  whereby  the  plaintiff  was  then  deceived  into  believing 
that  the  said  Company  had,  at  the  said  time  of  making  the  said 
[  *4ii  ]  report,  made  profits  ^sufficient  to  pay  such  dividend  as  aforesaid, 
and  was,  at  the  said  time  of  making  the  said  report,  a  profitable 
undertaking  and  a  good  investment  for  money;  and  by  means 
and  in  consequence  of  being  so  deceived,  and  of  the  said  several 
premises,  was  then,  to  wit,  on  &c.,  induced  to  purchase,  and  actually 
did  purchase,  of  and  from  the  said  Manchester  directors  of  the  said 
Company,  divers,  to  wit,  200  shares  in  the  capital  of  the  said  Com- 
pany, at  and  for  certain  prices  for  the  said  sliares,  amounting  to  a 
larg   sum,  to  wit,  the  sum  of  1,0542.  Is.  8d. ;  and  by  means  and  in 


VOL.  LXiii.]     1843.     EX.     11  MEE.  &  W.  411—412.  648 

consequence  of  being  so  deceived,  and  of  the  said  several  premises,  Taylor 
>vas  then  induced  to  pay  and  paid  to  the  said  Manchester  directors  asutox. 
the  said  prices,  to  wit,  the  said  sums  of  1,4002.  and  1,0542.  la.  6d. 
By  means  whereof  the  plaintiff  has  not  only  lost  the  use  of  the  said 
monies  so  by  him  paid,  being  of  great  value,  to  wit,  of  the  value  of 
2Z.  per  cent,  per  annum,  for  a  long  time,  to  wit,  from  thence  until 
the  commencement  of  this  suit,  but  is  likely  to  lose  the  said  monies 
altogether,  and  the  future  use  thereof,  being  of  great  value,  to  wit, 
of  the  value  aforesaid. 

There  were  other  counts,  founded  on  subsequent  annual  reports. 

The  defendants  pleaded  not  guilty,  on  which  issue  was  joined, 
and  other  pleas  which  it  is  not  necessary  for  the  purpose  of  this 
report  to  state. 

The  cause  was  tried  before  Goltman,  J.,  at  the  last  Liverpool 
Assizes.  It  appeared  that  the  action  was  brought  to  recover  from 
the  defendants,  directors  of  the  Commercial  Bank  of  England, 
carrying  on  the  business  of  the  Bank  at  Manchester,  compensation 
for  a  loss  sustained  in  respect  of  700  shares  in  the  undertaking, 
which  the  plaintiff  alleged  that  he  had  purchased  and  retained  on 
the  faith  of  the  representations  contained  in  the  reports  set  out  in 
the  declaration.  It  appeared  clear  from  the  evidence,  that  the 
representations  therein  made  of  the  flourishing  state  of  the  Bank 
were  altogether  untrue,  and  that  they  were  made  with  the  view 
of  inducing  parties  to  become  shareholders :  *the  main  question  [  *412  ] 
was,  whether  there  was  sufficient  proof  to  fix  the  defendants  with 
knowledge  of  their  being  untrue.  The  jury  having  found  a  verdict  for 
the  defendants,  under  the  direction  of  the  learned  Judge,  stating  at 
the  same  time  their  opinion  that  the  defendants  had  been  guilty  of 
''gross  and  unpardonable  negligence"  in  publishing  the  report: 

On  a  former  day  in  this  Term,  (April  25), 

Knowles  moved  for  a  new  trial,  alleging  that  the  learned  Judge 
had  misdirected  the  jury  as  to  the  question  of  fraud.  First,  his 
Lordship  laid  it  down  generally  to  the  jury,  that,  in  order  to  find 
for  the  plaintiff,  they  must  be  satisfied,  not  only  that  the  defendants 
had  published  a  false  and  fraudulent  report,  but  also  that  they 
had  done  so  with  the  knowledge  that  it  was  false  and  fraudulent ; 
leading  the  jury  to  believe  that  proof  of  moral  fraud  was  essential 
to  entitle  the  plaintiff  to  a  verdict.  That  proposition  was  too  wide. 
It  is  submitted  that  the  true  rule  of  law  is,  that  wherever  one  party 
makes  a  false  representation  to  another,  with  the  view  of  inducing 

41—2 
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Taylob  him  to  do  a  particular  act,  and  with  a  view  to  his  own  benefit,  and 
A8HT0K,  the  other  does  the  act,  and  suffers  a  detriment  thereby,  a  cause  of 
action  accrues,  without  proof  that  the  representation  was  false 
within  the  knowledge  of  the  party  making  it ;  especially  where  he 
has  all  the  means  of  information,  and  the  other  party  has  none. 
Here,  by  the  deed  of  settlement,  the  directors  alone  had  power  to 
inquire  and  ascertain  whether  the  statements  contained  in  this 
report  were  true  or  false.  That  is  the  doctrine  to  be  deduced  from 
the  authorities  on  this  subject :  Paslei/  v.  Freeman  (i),  Ilaycra/t  v. 
Creasy  {2) f  Vernon  v.  Keysis),  Schneider  v.  Heath  (4),  Adainson  v. 
Jairis  (6).  He  referred  also  to  the  judgment  of  Lord  Abinger,  C.  B., 
in  Cornfoot  v.  Fowke  (6),  and  to  FuUer  v.  Wilson  (7). 

[  *413  ]  (Pabke,  *B.  :  I  adhere  to  the  doctrine  that  an  action  for  deceit 

will  not  lie  without  proof  of  moral  fraud ;  and  Lord  Denman,  in  the 
case  last  cited,  seems  to  admit  that  to  be  so.  If  the  party  handle 
believes  the  representation  he  made  to  be  true,  though  he  may  not 
know  it,  it  is  not  actionable.) 

Even  upon  that  supposition,  the  case  was  not  properly  presented 
to  the  jury ;  for  it  was  never  left  to  them  whether  the  defendants 
believed  the  report  to  be  true.  The  jury  never  could  have  found 
that  they  did  believe  it,  having,  as  they  had,  weekly  accounts 
showing  the  losses  of  the  concern.  The  jury  ought  surely  to  have 
had  some  exposition  of  what  constituted  fraud,  such  as  to  render 
the  defendants  liable. 

(Pabke,  B.  :  There  may  undoubtedly  be  a  fraudulent  representa- 
tion, if  made  dishonestly,  of  that  which  the  party  does  not  know  to 
be  untrue,  if  he  does  not  know  it  to  be  true.  The  question  is, 
whether  that  proposition  is  not  involved  in  the  direction  to  the 
jury,  that  the  representation  must  have  been  fraudulent  in  order 
to  render  the  defendants  liable.) 

But  knowledge  alone  was  made  the  evidence  and  criterion  of  the 
fraudulent  purpose ;  the  jury  were  instructed,  that  if  the  defendants 
did  not  know  the  report  to  be  untrue,  it  was  not  fraudulent.  In 
truth,  the  finding  of  the  jury,  that  the  defendants  had  been  guilty 
of  "  gross  and  uni)ardonabIe  negligence,"  is  sufficient  to  render 

(1)  I  R  B.  634  (3  T.  R.  51).  (5)  29  R.  R.  503  (4  Biiig.  662;  12 

(2)  «  R.  R.  380  (2  East,  92).  Moore,  241). 

(3)  11  R.  R.  499  (12  East,  632).  (6)  55  R.  R.  655  (6  M.  &  W,  358). 

(4)  14  R.  R.  825  (3  Camp.  506).  (7)  2  G.  &  D.  460. 
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them  liable ;  such  negligence,  in  persons  holding  such  a  position  Taylou 
with  reference  to  the  concerns  of  the  Company,  was  taiitamount  ashton. 
to  fraud.  He  contended  also,  that  there  was  a  misdirection  as  to 
the  effect  of  one  of  the  clauses  of  the  deed  of  settlement,  giving 
the  directors  the  power  of  giving  a  ''cash  credit,"  under  which 
they  had  allotted  certain  shares  to  the  directors,  on  which  no 
subscription  was  paid  up;  and  also  that  the  learned  Judge 
improperly  withdrew  from  the  consideration  of  the  jury  the  pro- 
ceedings of  certain  meetings  of  the  directors  at  which  all  the 

defendants  were  not  present. 

Cur.  adv.  vtUt. 

The  judgment  of  the  Court  was  now  delivered  by  [  *i*  3 

Pabke,  B.  : 

In  this  case  Mr.  Knoicles  made  a  motion  for  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  of  misdirection 
of  the  learned  Judge,  my  brother  Coltman.  We  have  had  the 
opportunity  of  looking  over  my  brother  Coltman  *s  note,  and  also 
of  reading  the  note  furnished  by  Mr.  Martin  of  the  summing  up, 
and  we  think  there  ought  not  to  be  any  rule. 

The  action  was  brought  against  the  defendants,  who  were  the 
directors  of  the  Manchester  department  of  the  Commercial  Bank 
of  England,  for  false  and  fraudulent  representations  alleged  to  have 
been  made  by  them,  in  a  report  which  was  published,  stating  in 
substance  the  flourishing  state  of  the  Bank.  It  is  alleged  that  this 
report  was  calculated  to  induce  persons  to  buy  shares,  and  that  it 
was  published  by  the  defendants  fraudulently,  with  the  view  to 
induce  persons  to  buy  shares ;  that  the  plaintiff  had  bought  shares 
upon  the  faith  of  it,  and  that  the  statements  contained  in  that 
report  were  untrue,  and  that  the  defendants  knew  them  to  be 
untrue  at  the  time  of  the  publication.  That  is  the  substance  of 
the  first  count  of  the  declaration,  on  which  the  question  entirely 
arises.  It  is  said  the  learned  Judge  misdirected  the  jury  in  several 
respects.  The  principal  objection  was,  that  he  told  them  it  was 
necessary  they  should  be  satisfied  that  a  fraud — that  is,  a  moral 
fraud — had  been  committed  by  the  defendants.  It  was  contended 
by  Mr.  Knowles^  that  it  was  not  necessary  moral  fraud  should  be 
committed,  in  order  to  render  these  persons  liable ;  for  that  if  they 
made  statements  for  their  own  benefit,  which  were  calculated  to 
indues  another  to  take  a  particular  step,  and  if  he  did  take  that 
step  to  his  prejudice  in  consequence  of  such  statements,  and  if 
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Taylor  such  statements  were  false,  the  defendants  were  responsible,  though 
AsHTON.  ^'^^y  ^^^  ^^^  ''^^en  guilty  of  any  moral  fraud.  Indeed,  he  said  the 
[  ♦415  ]  finding  of  the  jury  on  this  issue  would  warrant  the  position  •he 
took :  because  the  jury  found  the  defendants  not  guilty,  but  at  the 
same  time  said  they  begged  to  express  their  opinion  that  the  defen- 
dants had  been  guilty  of  gross  negligence ;  and  it  is  insisted  that 
even  that,  accompanied  with  a  damage  to  the  plaintiff  in  conse- 
quence of  that  gross  negligence,  would  be  sufficient  to  give  him  a 
right  of  action.  From  this  proposition  we  entirely  dissent ;  because 
we  are  of  opinion  that,  independently  of  any  contract  between  the 
parties,  no  one  can  be  made  responsible  for  a  representation  of  this 
kind,  unless  it  be  fraudulently  made.  That  is  the  doctrine  laid 
down  in  Pasley  v.  Freeman,  where,  for  the  first  time,  the  cases  on 
this  subject  were  considered.  In  that  case  Mr.  Justice  Grose 
differed  from  the  rest  of  the  Court,  and  thought  the  law  gave  no 
remedy  for  fraud,  unless  there  was  a  contract  between  the  parties. 
The  Court,  however,  held,  that  if  a  person  told  that  which  was 
untrue,  and  told  it  for  a  fraudulent  purpose,  and  with  the  intention 
to  induce  another  to  do  an  act,  and  that  act  was  done  to  the 
prejudice  of  the  plaintiff,  then  an  action  for  fraud  would  lie.  That 
case  was  followed  by  Haycraft  v.  Creasy,  and  a  great  variety  of 
other  cases,  and  it  must  now  be  considered  as  established  law. 
But  then  it  was  said,  that,  in  order  to  constitute  that  fraud,  it 
was  not  necessary  to  show  that  the  defendants  knew  the  fact  they 
stated  to  be  untrue ;  that  it  was  enough  that  the  fact  was  untrue, 
if  they  communicated  that  fact  for  a  deceitful  purpose ;  and  to  that 
proposition  the  Court  is  prepared  to  assent.  It  is  not  necessary  to 
show  that  the  defendants  knew  the  fact  to  be  untrue ;  if  they  stated 
a  fact  which  was  untrue  (i)  for  a  fraudulent  purpose,  they  at  the  same 
time  not  believing  that  fact  to  be  true,  in  that  case  it  would  be  both 
a  legal  and  moral  fraud.  It  is  said  that  the  learned  Judge  ought 
to  have  left  the  question  more  distinctly  to  the  jury ;  and  that  if 
he  had  asked  the  jury  whether  the  defendants  believed  the  state- 
ment to  be  true,  the  verdict  would  have  been  for  the  plaintiff. 
[•416]  It  became  necessary  to  look  through  *the  notes  of  the  learned 
Judge's  summing  up  with  attention,  to  see  whether  this  question 
had  substantially  been  presented  to  the  jury.  We  have  had  an 
opportunity  of  looking  at  the  summing  up,  and  considering  it; 
and  we  are  of  opinion,  looking  at  the  charge  altogether,  though 

(I)  "  True  "  in  the  original  report ;  the  error  is  manifest  and  has  long  been 
well  known. — F.  P. 
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there  are  particular  expressions  in  which  it  would  give  colour  to  Taylob 
the  notion  that  the  learned  Judge  thought  it  was  essential  to  show  ashton. 
the  defendants  knew  the  matter  to  be  untrue,  yet  that,  looking  at 
it  altogether,  that  is  not  the  conclusion  to  be  drawn  from  it.  It  is 
to  be  recollected,  that  the  way  in  which  the  case  was  presented  for 
the  decision  of  the  jury,  there  really  was  a  substantial  point  for 
their  consideration.  This  report  was  not  prepared  by  the  defen- 
dants themselves — the  directors ;  it  was  prepared  by  some  of  the 
officers  of  the  Company,  and  afterwards  adopted  by  the  directors, 
having  been  read  at  a  meeting  at  which  they  were  present.  The 
question  for  the  jury  was,  was  that  a  fraudulent  report,  and  were 
the  defendants  parties  to  that  fraud  ?  That  question,  we  think, 
has  been  substantially  left  to  the  jury ;  the  jury  thought  the  defen- 
dants did  believe  that  report  to  be  true,  which  was  so  circulated  by 
their  direction.  We  cannot,  therefore,  upon  the  general  objection 
to  the  summing  up,  grant  a  rule  for  a  new  trial. 

Then  Mr,  Knotvles  objects  that  there  were  particular  parts  of  this 
summing  up  which  were  wrong,  and  particularly  with  regard  to 
the  first  part  of  it.  The  report  contained  two  allegations,  which 
were  alleged  to  have  been  fraudulent ;  one  was,  *'  that  it  was  a 
peculiar  characteristic  of  the  Commercial  Bank  of  England,  that 
they  dealt  not  in  nominal  capital,  but  upon  capital  that  had  been 
subscribed  and  fully  paid  up."  The  learned  Judge  told  the  jury, 
in  referring  to  that  question,  that  he  did  not  think  what  was  proved 
amounted  to  a  fraud.  Now  what  was  proved  was  this :  that  there 
were  certain  shares  allotted  to  the  directors,  on  which  they  did  not 
pay  up  their  subscription ;  *they  were  considered  as  debtors  to  the  [  '^n  ] 
Company  for  the  amount.  The  learned  Judge  told  the  jury  that 
he  thought  that  was  no  fraud.  Either  the  amount  of  the  shares 
was  paid  up,  or,  provided  it  was  not,  they  were  payable  by  the 
members  of  the  Company,  so  that  they  could  be  called  upon  to  pay 
the  whole  amount  at  any  time.  He  did  not  think  that  amounted 
to  fraud ;  but  this  was  no  matter  of  law,  it  was  a  mere  observation 
on  the  fact.  It  was  for  the  jury,  notwithstanding,  to  decide  whether 
they  thought  that  was  or  was  not  a  correct  representation,  when 
the  defendants  said  they  were  not  dealing  in  nominal  capital.  And 
accordingly  it  appears  the  learned  Judge  said,  ''  After  all,  it  is  a 
question  for  you  to  decide,  not  for  me."  Again,  it  is  said  the 
learned  Judge  misinstructed  the  jury,  because  he  referred  to  one 
of  the  clauses  of  the  deed  of  settlement,  in  which  power  is  given  to 
the  directors  to  give  credit  on  the  cash  account  to  any  member  and 
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Taylor  shareholder  of  the  Company,  to  the  amount  of  their  paid-up  capital, 
Abhtok.  s^s  authorizing  the  directors  so  to  deal  with  these  shares,  and  give 
credit  for  them.  That  clause  would  certainly  not  authorize  the 
directors  to  give  credit  to  any  of  the  individual  shareholders  for 
more  than  the  value  of  their  shares,  or  to  the  extent  they  had  paid 
up  on  those  shares.  But  looking  at  the  mode  in  which  that  was 
left  to  the  jury,  and  considering  that  the  learned  Judge  was  not 
discussing  it  as  matter  of  law,  but  merely  showing  that  the  directors 
had  the  power,  under  certain  circumstances,  to  give  credit  to  certain 
individuals  mentioned — that  is  not  any  misrepresentation  of  the 
law,  or  any  misconstruction  of  the  instrument  in  a  legal  point  of 
view :  and  we  cannot  say  that  any  wrong  observation  on  a  matter 
of  fact,  in  which  we  could  not  concur,  is  a  ground  for  granting  a 
new  trial,  if  it  was  left  as  a  question  of  fact  for  the  jury.  Lastly, 
it  was  objected,  that  the  learned  Judge  withdrew  from  the  con- 
sideration of  the  jury  the  proceedings  at  all  the  meetings  excepting 
those  at  which  all  the  defendants  were  present.  We  cannot 
[  *418  ]  *consider  that  he  did  that  more  than  for  the  convenience  of  arrange- 
ment. It  does  not  appear  that  he  has  withdrawn  from  their 
consideration  the  proceedings  at  any  meeting  which  would  tend  to 
fix  fraud  on  any  individual  at  that  meeting;  because,  no  doubt, 
some  of  the  defendants  might  have  been  guilty  of  fraud,  and  others 
might  not  On  the  whole,  therefore,  although  there  are  particular 
expressions  which  would  seem  at  first  to  warrant  the  idea  that  the 
Judge  supposed  that  it  was  necessary  to  prove  that  the  defendants 
actually  knew  what  they  stated  to  be  false,  yet,  looking  at  the  whole 
together,  the  Court  are  not  prepared  to  say  that  such  is  the  true 
construction  to  be  put  on  the  whole  of  the  summing  up,  or  that 
there  has  been  any  misdirection  in  matter  of  law  as  to  the  question 
of  fraud. 
We  are,  therefore,  of  opinion  that  there  ought  to  be  no  rule  for  a 

new  trial. 

,  Rule  refused  (i). 


184S. 
May  1. 

JSxch.  of 
Pleat, 

[418] 


BISHOP  V.  NORTH. 

(11  Meeson  &  Welsby,  418-427  ;  S.  C.  12  L.  J.  Ex.  362;  3  Ry.  Caa.  459.) 

By  an  Act  of  the  32  Qeo.  III.  for  making  a  canal  in  the  county  of  N., 
the  "  owners  or  proprietors  of  any  mines  of  coal "  within  certain  pariahes 
were  empowered  to  make  any  railways  or  roads  to  convey  their  coals  &c.  to 
the  said  canal,  over  the  lands  or  grounds  of  any  person  or  persons,  paying 
or  tendering  satisfaction  &c.  for  the  damage  to  be  thereby  occasioned : 

(1)  See  Moens  v.  Heyworth,  62  R.  R.  554 ;  10  M.  &  W.  147. 
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Held,  that  this  power  was  not  limited  to  persons  who  were  propiietors  at        Bishop 
the  time  of  the  passing  of  the  Act,  or  of  the  making  of  the  canal,  hut  t. 

extended  to  other  persons  who  had  become  so  since,  and  that  such  owners        North. 
or  proprietors  were  empowered  to  make  railroads  to  be  traversed  by 
locomotive  engines. 

Tms  was  a  special  case,  sent  for  the  opinion  of  this  Court  by  the 
Yicb-Ghanc£Llob  of  England. 

By  an  Act  of  Parliament  passed  in  the  82  Geo.  III.,  intituled 
**  An  Act  for  making  and  maintaining  a  navigable  canal  from  the 
Cromford  Canal  in  the  county  of  Nottingham,  to  or  near  to  the 
town  of  Nottingham,  and  to  the  river  Trent  near  Nottingham  Trent 
Bridge,  and  also  certain  collateral  cuts  *  therein  described  from  the  L*^^^] 
said  intended  canal,"  reciting  that  the  making  and  maintaining  a 
canal  for  the  navigation  of  boats,  barges,  and  other  vessels,  from 
the  Cromford  Canal,  in  the  parish  of  Eastwood,  in  the  county  of 
Nottingham,  to  or  near  to  the  town  of  Nottingham,  and  to  join  and 
communicate  with  the  river  Trent  near  Nottingham  Trent  Bridge, 
and  also  the  making  and  maintaining  the  several  collateral  cuts 
thereinafter  mentioned,  with  proper  railways  and  roads  to  the  said 
intended  canal  and  collateral  cuts,  would  open  an  easy  communica- 
tion between  several  valuable  mines  of  coal  and  the  town  of 
Nottingham  and  the  country  with  which  the  said  intended  canal 
and  collateral  cuts  would  communicate  by  means  of  the  river  Trent, 
and  would  facilitate  the  conveyance  of  stone,  limestone,  lead,  iron, 
marble,  com,  groceries,  and  other  articles,  for  the  accommodation 
of  the  said  town  of  Nottingham  and  the  country  with  which  the 
said  canal  and  collateral  cuts  would  communicate  as  aforesaid,  and 
would  be  of  public  benefit :  it  was  enacted,  that  certain  persons 
therein  named  should  be  a  Company  for  the  better  carrying  on, 
making,  completing,  and  maintaining  the  said  intended  canal  and 
collateral  cuts,  according  to  the  rules,  orders,  and  directions  therein- 
after mentioned,  and  should  for  that  purpose  be  one  body  politic 
and  corporate,  by  the  name  of  the  Nottingham  Canal  Company, 
&e.  &c.  And  the  said  Nottingham  Canal  Company  were  thereby 
authorized  and  empowered,  from  and  after  the  passing  of  that  Act, 
to  make  and  complete  a  canal  navigable  and  passable  for  boats, 
barges,  and  other  vessels,  from  the  Cromford  Canal  in  the  manner 
therein  mentioned,  to  and  to  join  and  communicate  with  the  river 
Trent,  with  collateral  cuts  as  therein  mentioned,  and  with  the 
usual  and  necessary  appurtenances  in  the  said  Act  particularly 
mentioned  and  described.  And  by  the  54th  section  of  the  said 
Act,  it  was  enacted,  **  That  in  case  any  proprietor  or  proprietors  of 
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Bishop  any  manor  or  estate,  containing  any  mines  of  coal,  ironstone,  *or 
NoBTii.  other  minerals,  or  the  renters,  lessees,  or  occupiers  of  the  same, 
[  *420  ]  should  find  it  expedient  or  necessary  to  make  any  railway  or  roads 
to  convey  his,  her,  or  their  coals,  ironstone,  limestone,  marble,  or 
other  stone  or  minerals  to  the  said  intended  canal  and  collateral 
cuts,  over  the  lands  or  grounds  of  any  person  or  persons,  then  and 
in  every  such  case,  it  should  be  lawful  for  him,  her,  or  them  to 
make  any  such  railways  or  roads,  he,  she,  or  they  first  paying  or 
tendering  satisfaction  for  the  damages  to  be  thereby  occasioned  to 
such  lands  or  grounds,  in  manner  therein  directed  with  respect 
to  land  to  be  taken  for  the  purposes  of  the  now  stating  Act ;  and 
that  it  should  also  be  lawful  for  the  owner  or  owners  of,  and  person 
or  persons  interested  in,  such  lands  or  grounds,  to  treat  and  agree 
with  any  such  proprietor,  renter,  lessee,  or  occupier,  for  the 
damage  to  be  done  to  such  lands  or  grounds  by  making  any  such 
railway  or  roads  "  &c.  &c.  And  by  the  57th  section  it  was  further 
enacted, ''  That  it  should  be  lawful  for  the  proprietor  or  proprietors 
of  any  lands  or  grounds,  or  of  any  mines  of  coal,  ironstone,  lime- 
stone, or  other  minerals,  to  make  any  navigable  cut  or  cuts  through 
his,  her,  or  their  own  lands,  in  such  manner  as  he,  she,  or  they 
should  think  proper,  to  communicate  with  the  said  intended  canal 
or  collateral  cuts,  or  any  of  them."  And  by  the  58th  section  of  the 
said  Act,  after  reciting  that  it  was  reasonable  that  the  several 
owners  and  occupiers  of  coal-mines  within  the  parishes  of  Bil- 
borough,  Broxtowe,  Nuthall,  and  Basford,  and  the  neighbourhood 
thereof,  being  situate  near  the  said  intended  canal,  should  have  a 
free  communication  between  their  said  coal-mines  and  the  said 
intended  canal,  and  reciting  that  such  communication  might  be 
effected  by  making  a  navigable  cut  from  the  said  intended  canal,  in 
the  parish  of  WoUaton,  through  the  lands  of  Henry  Lord  Middleton» 
into  the  parish  of  Bilborough,  and  that  the  said  Henry  Lord 
[  *42i  ]  Middleton  was  consenting  that  such  cut  should  be  made  *throagh 
his  lands,  it  was  therefore  enacted,  that  it  should  be  lawful  for  the 
owners  or  occupiers  of  any  mines  of  coal  within  the  parishes  or 
hamlets  of  Bilborough,  Nuthall,  and  Basford,  or  any  of  them,  at 
his  or  their  own  expense  to  make  a  navigable  cut  from  and  to 
communicate  with  the  said  intended  canal,  at  the  east  end  of  the 
summit  level  thereof,  in  as  direct  a  line  as  might  be  through  the 
lands  of  the  said  Henry  Lord  Middleton,  to  the  said  parish  of 
Bilborough,  to  or  near  to  a  certain  fence  within  the  said  pariah 
therein  described,  and  also  to  make  a  proper  towing  path  on  the 
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side  of  such  cut ;  the  person  or  persons  who  should  make  such  cut  bishop 
making  satisfaction  for  the  damage  to  be  thereby  occasioned  to  the  north. 
lands  of  the  said  Lord  Middleton,  his  heirs  or  assigns,  in  the 
manner  by  that  Act  directed,  and  that  such  cut  should  be  public 
and  open  to  all  persons  for  the  conveyance  of  any  goods,  wares,  or 
other  things  in  boats  and  other  vessels,  upon  payment  to  the 
person  or  persons  at  whose  charge  and  expense  such  cut  should 
have  been  made,  his,  her  or  their  heirs,  executors,  administrators, 
or  assigns,  of  such  sum  of  money  in  gross  or  such  yearly  rent  as 
the  said  commissioners  should  judge  reasonable  on  account  of  the 
expenses  of  making  and  maintaining  such  cut,  and  that  the  owners 
or  occupiers  of  any  mines  of  coal  should  have  the  like  powers 
and  authorities  for  making  any  railway  from  any  such  mines  of 
coal  to  the  north  end  of  the  cut  to  be  made  to  the  said  parish  of 
Bilborough  as  aforesaid,  as  they  were  or  should  be  entitled  to 
by  virtue  of  that  Act  for  making  railways  to  the  said  canal  and 
collateral  cuts. 

The  canal  mentioned  in  the  said  Act  of  Parliament  was  made  and 
completed  by  the  said  Nottingham  Canal  Company,  under  the 
powers  of  the  said  Act,  in  about  two  years  after  the  passing  thereof, 
and  some  time  in  or  about  the  years  1798  and  1799  the  cut 
mentioned  and  provided  for  in  and  by  the  58th  section  of  the  said 
Act  was  made  according  *to  the  terms  thereof,  and  is  now  called  [  *422  ] 
the  Bilborough  Cut. 

The  defendants  are  local  masters  and  coal-owners  trading  in 
copartnership  together,  and  are  joint  proprietors,  renters,  lessees, 
or  occupiers  of  certain  collieries  situate  in  the  parishes  of  Shelley, 
Nuthall,  and  Basford  respectively,  and  of  certain  collieries  situate 
at  Babbington,  called  the  Babbington  Collieries.  Some  years  since, 
by  virtue  of  the  said  Nottingham  Canal  Act,  a  railway  was  made 
by  one  Gervase  Bourne,  who  preceded  the  defendants  in  the 
occupation  of  the  said  Babbington  Collieries,  from  the  said 
Babbington  Collieries  to  the  said  Nottingham  Canal,  which  railway 
still  subsists,  and  is  used  by  the  defendants  to  convey  coals  and 
minerals  to  the  said  Nottingham  Canal,  and  by  the  canal  to 
Nottingham.  The  defendants  some  time  since,  with  the  consent 
of  the  owners  of  the  lands,  made  a  certain  other  railway  com- 
municating with  the  railway  before  mentioned  at  the  Babbington 
Collieries,  and  passing  through  the  parishes  of  Bilborough  and 
Nuthall  to  a  place  called  Cinder  Hill,  and  a  junction  with  such 
last-mentioned  railway  has  been  formed  by  the  said  defendants  at 
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Bishop       Cinder  Hill,  by  means  of  a  railway  made  to  communicate  with  a 
North.       certain  intended  colliery  called  the  Nuthall  Colliery. 

The  defendants  intend  to  obtain  and  raise  coals  and  other 
minerals  from  the  said  Nuthall  Colliery,  and  they  propose  forming 
a  railway  fitted  for  the  use  of  locomotive  steam-engines,  from  their 
said  colliery,  through  the  parishes  of  Basford  &c.  to  join  the  said 
Nottingham  Canal. 

The  plaintiffs  are  the  owners  of  certain  lands  lying  in  the  line  of 
the  proposed  railway,  and  they  are  not  consenting  to  have  their 
said  lands  crossed  by  or  used  for  the  purposes  of  such  proposed 
railway. 

A  railway  from  the  Nuthall  Colliery  to  the  north  end  of  the 
Bilborough  Cut  would  not  pass  through  any  lands  belonging  to 
the  plaintiffs. 
[  423  ]  The  questions  for  the  opinion  of  the  Court  are,  first,  whether  the 

defendants  have  a  right  to  make  a  railway  over  the  said  plaintiffs* 
land  under  the  provisions  of  the  said  Act ;  secondly,  whether  they 
have  a  right  to  make  a  railway  over  the  plaintiffs*  land  for  the 
purpose  of  being  traversed  by  locomotive  engines. 

The  points  marked  for  argument  on  the  part  of  the  plaintiffs 
were  the  negative  of  the  questions  proposed.  The  defendants' 
points  were,  that  they  were  empowered  by  the  54th  section  of  the 
Canal  Act  to  make  a  railway  from  their  Nuthall  Colliery  to  the 
canal.  That  the  Act  having  given  the  power  to  make  railways 
generally,  without  any  restriction  as  to  their  construction,  or  as  to 
the  mode  in  which  they  are  to  be  used,  the  defendants  have  a  right 
to  make  them  for  the  purpose  of  being  traversed  by  locomotive 
engines.  That  at  all  events  there  can  be  no  legal  objection  to  the 
defendants  so  constructing  their  railway  as  that  it  may  admit  of 
being  traversed  by  locomotive  engines  as  well  as  by  animal  power. 
That  if  the  use  of  locomotive  engines  would  be  injurious  to  the 
plaintiffs,  the  time  to  object  to  the  use  of  them  will  be  when  the 
defendants  begin  to  use  them. 

JVhitehurst,  for  the  plaintiffs : 

The  power  given  by  this  Act  is  not  a  continuing  power,  but  is 
confined  to  those  persons  who  were  the  proprietors  and  owners  then 
existing,  or  who  might  have  been  existing  during  the  progress  of 
the  making  of  the  canal,  and  therefore  the  defendants  do  not  fall 
within  its  provisions,  and  have  no  authority  to  make  this  railway. 
It  was  limited  to  persons  who  were  interested  in  the  mines  and 
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estates  in  those  days,  who  were  well  known,  and  whose  consent  was      Bishop 
probably  obtained  to  the  passing  of  the  Act,  or  who  mast  be  taken      kobth. 
to  have  assented  to  it  because  they  did  not  oppose  it.    Bat  it  never 
could  be  intended  that  persons  who  at  the  time  had  no  interest  in 
the  mines  at  all,  and  who  did  not  know  of  the  Act  or  its  ^provisions,      [  *424  ] 
should  be  allowed  to  take  the  lands  of  the  owners  for  any  such 
purposes  as  they  might  thereafter  require.    This,  being  a  private 
Act  of  Parliament,  ought  to  be  construed  strictly  as  against  indi- 
viduals claiming  to  derive  powers  under  it,  and  more  favourably  as 
regards  the  public :  2  Dwarris  on  Statutes,  688.    Acts  of  Parliament 
of  this  description  are  to  be  considered  as  mere  private  bargains 
with  the  Legislature,  and  their  provisions  ought  not  to  be  extended 
beyond  their  fair  and  obvious  meaning. 

(Alderson,  B.  :  There  is  nothing  to  show  that  this  is  an 
unreasonable  exercise  of  the  power.) 

It  is  submitted  that  the  defendants  have  no  right  to  make  this 
railway,  for  several  reasons:  first,  they  have  already  made  one 
railway  to  the  canal  under  the  power  given  by  the  Act ;  and  having 
exercised  that  power,  they  cannot  abandon  that  railway  and  make 
others.  They  may  have  the  power  to  make  one  railway,  but  not 
an  infinite  number  of  railways.  The  power  cannot  be  extended 
beyond  the  express  terms  of  it.  Having  once  selected  a  particular 
line,  they  cannot  abandon  that  at  pleasure,  and  make  other  railways 
from  place  to  place.  Again,  they  cannot  make  the  railway  as 
proposed,  for,  by  the  58th  section,  they  are  bound  to  make  it  to  the 
north  end  of  the  Bilborough  Cut.  This  colliery  is  situated  in 
Nuthall,  and  the  Legislature  seems  to  have  thought  that  the  owners 
and  occupiers  of  mines  there  ought  to  be  bound  to  use  the 
Bilborough  Gut. 

Secondly,  the  defendants  are  not  authorized  to  make  a  railway 
which  requires  locomotive  engines.  The  power  to  use  such  railways 
was  not  contemplated  at  the  time  of  the  passing  of  this  Act  in  1792. 
The  laying  down  of  such  railways  as  were  then  in  existence  was  very 
different  from  what  would  be  required  for  locomotive  engines. 

(Parke,  B.  :  Was  not  this  matter  decided  by  Dand  v.  Kingscote  (i)  ? 
— ^not  that  you  might  use  locomotive  engines  ;  *but  it  was  held  that      L  *^^^  ] 
the  authority  was  not  necessarily  limited  to  such  ways  as  were  in 
use  at  the  time  of  the  grant.) 

(1)  5u  B.  11.  500  (6  M.  &  W.  174). 
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Bishop  Thoagh  the  point  was  raised,  it  was  not  decided  whether,  under 
NoKTH.  the  reservation  of  a  sufficient  wayleave,  the  coal-owner  had  a  right 
to  make  a  railway  with  cuttings  and  embankments,  and  fenced  in 
so  as  to  exclude  the  owner  of  the  soil.  In  1792,  before  locomotive 
engines  were  known,  the  railway  was  nothing  more  than  two  pieces 
of  iron  or  wood  laid  on  the  surface  of  the  land,  without  cuttings  or 
embankments,  and  the  right  to  make  the  railway  gave  no  privilege 
or  right  to  make  cuttings  or  embankments.  It  was,  in  truths 
nothing  more  than  a  tramroad,  with  the  right  of  going  upon  the 
road  so  laid  down,  the  carriage  being  drawn  by  horses,  and  it  was 
not  necessary  to  make  it  upon  a  flat  surface ;  and  this  consequence 
followed,  that  the  owner  was  not  excluded  from  the  occupation 
of  the  land,  but  traversed  over  his  close  as  if  no  railway  existed. 
The  privilege  of  making  such  a  railway  would  not  authorize  the 
defendants  in  making  the  one  they  contemplate. 

(Parke,  B.  :  The  Parliamentary  power  is  to  make  any  railway ; 
it  does  not  say,  such  as  are  now  made,  but  any  railway.) 

If  the  Act  be  held  to  give  the  defendants  the  power  of  running  loco- 
motive engines,  it  of  necessity  would  exclude  the  owners  of  land 
from  traversing  these  roads  altogether,  and  the  defendants  must 
have  exclusive  possession  of  the  land  occupied  by  the  railway, 
which  never  could  have  been  the  intention  of  the  Legislature.  The 
parties  are  not  empowered  by  the  Act  to  take  the  land,  but  only  to 
make  roads  over  the  lands  or  grounds  of  any  person  or  persons — 
and  the  power  is  given  to  meet  and  agree  with  the  proprietors  or 
lessees  for  the  damages  to  be  occasioned  by  such  railway,  and  if 
they  cannot  agree,  then  it  is  to  be  settled  and  ascertained  by  com- 
missioners as  therein  mentioned.  It  never  was  intended  to  give 
them  any  power  to  take  the  land ;  they  merely  were  to  have  a  right 
[  *426  ]  of  road,  and  having  that,  it  was  not  intended  to  give  *them  the 
power  of  raising  an  embankment  and  excluding  the  owners  from 
the  land,  which  it  would  be  necessary  to  do  for  the  purpose  of 
constructing  and  using  the  contemplated  line. 

Hiunfrey^  contra,  was  stopped  by  the  Court. 

Parke,  B.  : 

I  think  the  defendants  in  this  case  have  a  right  to  make  the  pro- 
posed road  for  carrying  coals  by  any  reasonable  means,  provided 
it  does  not  create  a  nuisance.     The  power  given  by  the  Act  is  to 
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make  any  railway ;  and  it  is  not  shown  that  the  term  ''  railway  "  Bishop 
has  any  definite  meaning,  requiring  it  to  be  made  on  the  level ;  and  i^ob'th. 
I  cannot  think  that  it  can  be  qualified  by  showing  that,  at  the  time 
of  the  passing  of  the  Act,  a  particular  species  of  railway,  unlike  the 
one  contemplated,  was  in  use.  The  power  is  general,  to  make 
railways  over  the  lands  or  grounds  of  any  person  or  persons, 
making  satisfaction  for  the  damages  to  be  occasioned  thereby.  The 
railroad  in  question  must,  however,  be  properly  adapted  to  the 
purpose,  and  reasonable  care  must  be  taken  that  it  does  not  become 
a  nuisance  to  the  public  or  to  individuals. 

Aldebson,  B.  : 

Subject  to  that  restriction,  the  defendants  are  entitled  to  make 
any  road  embracing  the  last  improvements  that  are  in  existence 
at  the  time  they  make  the  road. 

RoLFE,  B.,  concurred. 

The  following  Certificate  was  afterwards  sent : 

''First,  We  have  heard  the  case  argued  by  counsel,  and  have 
considered  the  same,  and  are  of  opinion  that  the  defendants  have 
a  right  to  make  a  railway  over  the  plaintiffs'  land  under  the 
provisions  of  the  Act  of  Parliament  mentioned  in  this  case. 

"  Secondly,  We  are  of  opinion  that  the  defendants  have  a  right       [  427  ] 

to  make  such  a  railway  over  the  plaintiffs'  land,  properly  constructed 

for  the  purpose  of  being  traversed  by  such  locomotive  engines,  if 

any,  as  can  be  used  for  the  purposes  in  the  Act  mentioned  without 

occasioning  any  public  or  private  nuisance.    Dated  this  2nd  day 

of  May,  1843. 

"  J.  Pakke. 

"E.  H.  Aldebson. 

"B.  M.  BOLFE." 


EAGLETON   v.   GUTTERIDGE.  i^^^- 

May  6. 

(11  Meeson  &  Welsby,  465—469 ;   S.  C.  12  L.  J.  Ex.  359 ;  2  Dowl.  N.  S.  1053.)  

Exch,  of 
In  trespass  for  breaking  the  outer  door,  and  entering  the  plaintifirs         Pleat, 

dwelling-house,  and  seizing  his  goods,  the  defendant  may  give  in  evidence,         r  455  1 
under  a  plea  of  not  guilty  by  statute,  that  he  had  entered  under  a  warrant 
of  distress  for  rent,  and  was  forcibly  turned  out  of  possession,  and  there- 
upon broke  the  door  and  entered,  in  order  to  seize  the  goods. 

A  power  of  attorney  was  executed  abroad,  appointing  B.  the  attorney. 
It  was  delivered  to  Henry  B.,  who,  according  to  the  evidence,  was  the 
party  meant  to  be  authorized  by  it ;  and  he  filled  up  the  blank  with  his 
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Eaoleton  Christian  name  "  Henry : "  Held,  that  the  power  was  not  inralidated 

*.  thereby. 

TEBiDOE  "^  agreement  in  the'following  terms  :  "  I,  W.  E.,  do  hereby  acknowledge 

that  I  am  indebted  to  B.,  as  agent  of  S.,  my  landlord,  in  the  sum  of  22/.  for 
arrears  of  rent,  for  the  cottage  in  my  occupation ;  and  I  do  now  pay  the 
said  B.  the  sum.  of  5^.  on  account  and  in  part  of  such  rent,  and  do  hereby 
undertake  to  pay  the  said  B.  the  sum  of  8/.  per  annum,  by  quarterly 
payments  from  Michaelmas  last ;  "  was  held  not  to  require  a  lease  stamp. 

Trespass  for  breaking  the  outer  door  of  and  entering  the  plaintiff's 
[  •466  ]  dwelling-house,  and  doing  damage  therein,  *and  expelling  him 
therefrom,  and  seizing  the  plaintiff's  goods  being  therein,  &c.  Plea, 
not  guilty  by  statute.  At  the  trial  before  Lord  Denman,  Gh.  J.,  at 
the  last  Assizes  at  Hertford,  the  plaintiff  having  proved  a  forcible 
entry  of  his  premises  and  seizure  of  his  goods  by  the  defendant, 
the  following  facts  were  proved  on  the  part  of  the  defendant 

On  the  9th  of  September,  1841,  the  plaintiff  signed  a  paper  in 
the  following  terms :  ''  I,  William  Eagleton,  do  hereby  acknowledge 
that  I  am  indebted  to  Mr.  T.  W.  Blagg,  as  agent  of  John  Sheppard, 
my  landlord,  in  the  sum  of  22Z.  for  arrears  of  rent,  for  the  cottage 
now  in  my  occupation,  and  I  do  now  pay  to  the  said  T.  W.  Blagg 
the  sum  of  5a.  on  account  and  in  part  of  such  rent,  and  do  hereby 
undertake  to  pay  to  the  said  T.  W.  Blagg  the  sum  of  8Z.  per  annum, 
for  the  said  cottage  and  premises,  by  quarterly  payments,  from 
Michaelmas  last."  This  document  bore  a  IL  stamp,  and  was  proved 
to  have  been  executed  durmg  the  minority  of  John  Sheppard.  It 
was  objected  for  the  plaintiff,  that  it  operated  as  an  actual  demise, 
and  therefore  had  not  a  sufficient  stamp ;  and  further,  that  Sheppard 
being  a  minor,  had  no  power  to  appoint  Blagg  his  agent  for  the 
receipt  of  rent,  and  therefore  the  agreement  was  void.  These 
objections  were  overruled  by  the  learned  Judge. 

It  further  appeared,  that  on  the  27th  of  April,  1842,  Sheppard, 
being  then  in  America,  executed  a  power  of  attorney,  whereby  he 

appointed  " Bee  of  Ware,"  his  attorney  {inter  alia),  to  ask, 

sue,  demand,  or  distrain  for,  recover,  and  receive  of  and  from  all 
and  every  person  and  persons  whom  it  might  concern,  all  monies, 
&c.  as  should  from  time  to  time  become  payable  for  the  rents,  &c. 
of  the  said  premises,  or  otherwise  in  respect  thereof,  <&c."  Bee, 
who  was  an  auctioneer  at  Ware,  was  examined  as  a  witness,  and 
proved  that  he  had  been  applied  to  on  the  part  of  Sheppard  to  act 
[  *467  ]  as  his  agent,  and  on  his  consenting  to  *do  so,  the  power  of  attorney, 
which  was  addressed  "  Mr.  Bee,  auctioneer.  Ware,"  was  delivered 
to  him.  Bee,  or  his  son  in  his  presence,  being  satisfied  that  the 
power  was  intended  for  him,  there  being  no  other  auctioneer  of  that 
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name  in  Ware,  inserted  his  Christian  name  ''  Henry  "  in  the  blank 
left  for  that  purpose  in  the  power  of  attorney.  The  trespass  in 
question  was  committed  by  the  defendant  in  the  execution  of  a 
warrant  of  distress  signed  by  Bee,  for  the  arrears  of  rent  mentioned 
in  the  agreement  before  stated.  The  entry  was  effected  without 
force  in  the  first  instance,  but  the  defendant,  having  been  forcibly 
ejected  by  the  plaintiff,  broke  open  the  outer  door  of  the  house  and 
again  took  possession,  which  was  the  trespass  complained  of. 

It  was  further  objected  on  the  part  of  the  plaintiff,  first,  that  the 
power  of  attorney  was  invalidated  by  the  insertion  in  it  of  the 
Christian  name  of  the  attorney  after  its  execution ;  2ndly,  that  Bee 
could  not  delegate  to  the  defendant  his  power  to  distrain ;  Srdly, 
that  the  forcible  entry  of  the  defendant  was  not  justifiable  in  law ; 
and  4thly,  that  even  if  it  was,  such  justification  was  not  admissible 
under  not  guilty.  The  Lord  Chief  Justice,  in  summing  up,  told 
the  jury,  that  if*  they  were  satisfied  from  the  evidence  that  the 
defendant  was  forcibly  turned  out  of  possession,  the  subsequent 
re-entry  was  justifiable :  and  under  his  direction  the  jury  found 
a  verdict  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to 
move  to  set  it  aside,  and  enter  a  verdict  with  lOZ.  4«.  6d.  damages. 

Thesiger  having  obtained  a  rule  accordingly, 

Piatt  now  showed  cause  : 

First,  it  is  quite  clear  that  no  lease  stamp  was  necessary  in  this 
case;  the  document  given  in  evidence  amounted  merely  to  an 
acknowledgment  of  a  pre-existing  tenancy  under  Sheppard. 

(Parke,  B. :  There  are  no  words  in  it  importing  a  demise; 
neither  is  it  signed  *by  Sheppard.) 

It  was  used  merely  as  evidence  of  the  defendant's  admission  of  a 
previous  demise,  and  of  rent  being  due.  Secondly,  it  was  plain 
that  the  witness  Bee  was  the  person  meant  to  be  empowered  by  the 
power  of  attorney,  and  the  putting  in  of  his  Christian  name  could 
not  vitiate  the  instrument.  Then  the  document  signed  by  the 
plaintiff  was  sufficient  evidence  of  a  demise  such  as  to  warrant  a 
distress,  by  the  admission  on  the  face  of  it  that  he  was  tenant  to 
Sheppard  at  a  rent  certain. 


667 
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[  MGS  ] 


(Alderson,  B.  :  It  is  clearly  an  acknowledgment  of  an  antecedent 
tenancy,  which  authorized  a  distress.) 
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[  •469  ] 


With  respect  to  the  other  objections,  the  jury  having  found  that  the 
defendant  was  forcibly  turned  out  of  the  possession  of  the  hoose, 
which  he  had  taken  lawfully,  he  was  justified  at  common  law  in 
breaking  the  outer  door  to  recover  it. 

Peacock,  contra  : 

In  order  to  warrant  the  distress,  there  must  have  been  a  demiae 
at  a  rent  certain ;  and  unless  the  agreement  was  put  in  as  a  demise, 
there  was  no  evidence  of  such  a  tenancy,  nor  did  it  appear  when 
the  arrears  of  rent  accrued  due:  and  if  so,  a  lease  stamp  was 
necessary  for  it.  As  a  mere  acknowledgment,  in  1881,  of  an  ante- 
cedent tenancy,  it  was  no  evidence  of  such  a  tenancy  as  would 
authorize  a  distress  in  1842.  Besides,  Sheppard  was  an  infant 
at  the  time  of  its  execution. 

(Pabke,  B.  :  An  infant  may  demise.  But  this  is  not  a  demise ; 
it  is  a  mere  acknowledgment  of  a  bygone  tenancy,  and  an  agreement 
to  go  on  upon  the  same  terms,  and  was  therefore  properly  stamped 
with  an  agreement  stamp.) 

Secondly,  the  alteration  of  the  power  of  attorney,  after  its  execution, 
by  the  insertion  of  the  Christian  name  of  the  attorney,  was  fatal 
to  it :  Markham  v.  Oonaston  (i). 

(Parke,  B.  :  There  was  ample  evidence  that  Henry  Bee  was  the 
party  whose  name  was  intended  to  be  put  in,  and  a  blank  was  left 
for  "^that  purpose.  If  so,  the  insertion  of  the  name  does  not  avoid 
the  deed,  but  only  leaves  a  question  as  to  the  operation  of  the 
stamp  laws ;  and  that  objection  was  not  taken.) 

Then,  the  evidence  of  justification  was  not  properly  admissible 
under  the  general  issue.  The  subsequent  entry  by  breaking  the 
door  was  not  an  act  which  the  defendant  had  a  right  to  do  under 
the  original  authority  to  distrain,  and  therefore  he  should  have 
justified  it  specially. 

(Parke,  B.  :  The  defendant  was  justified  in  breaking  the  outer 
door,  because  he  was  forcibly  turned  out.  He  had  a  right  to  give 
in  evidence,  under  the  plea  of  not  guilty  by  statute,  everything 
which  he  might  lawfully  do  in  order  to  make  the  distress.  The 
facts  show  that  he  never  was  a  trespasser.) 

(1)  Cro.  Eliz.  626. 
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The  11  Geo.  II.  c.  19,  s.  21,  which  gives  the  right  of  pleading  the 
general  isBue,  and  giving  the  special  matter  in  evidence,  applies 
only  to  actions  brought  "  relating  to  any  entry  by  virtue  of  this 
Act,  or  otherwise,  upon  the  premises  chargeable  with  such  rents  or 
services,  or  to  any  distress  or  seizure,  &c.  thereupon."  Here  the 
defendant  is  not  justifying  under  a  mere  entry  in  order  to  make 
the  distress. 

Parke,  B.  : 

Tes;  everything  that  was  done  was  justifiable  at  common  law 
under  the  entry  to  make  the  distress;  because  circumstances  existed 
here  which  entitled  the  defendant,  for  the  purpose  of  the  distress, 
to  break  open  the  outer  door. 


Eaolvton 

r. 

GUT- 

TEBIDGS. 


The  rest  of  the  Court  concurred. 


Ride  discharged. 


PEAKSON   V.   AKCHBOLD. 

(11  Meeson  &  Welsby,  477—479;  S.  C.  12  L.  J.  Ex.  308 ;  2  Dowl.  N.  S.  1018  ; 

7  Jur.  447.) 

In  an  action  of  assumpsit,  the  defendant  pleaded  non  uasumpatty 
payment,  and  a  set  off ;  and  issues  having  been  joined  thereon,  the  cause  and 
aU  matters  in  difference  were,  by  a  Judge's  order,  referred  to  arbitration, 
the  costs  of  the  cause  to  abide  the  event,  and  the  costs  of  the  reference  and 
award  to  be  at  the  discretion  of  the  arbitrator.  The  arbitrator  awarded 
"  that  the  plaintiff  should  pay  to  the  defendant  the  sum  of  16^.  10a.  2d,, 
being  the  balance  which  I  find  to  be  due  from  the  plaintiff  to  the 
defendant ;  "  and  he  further  awarded  that  each  party  should  pay  his  own 
costs  of  the  reference,  and  a  moiety  of  the  costs  of  the  award :  Held,  that 
the  award  was  bad,  on^  the  ground  of  uncertainty  as  to  the  finding  of  the 
issues,  and  there  being  no  adjudication  at  all  upon  the  cause. 

This  was  an  action  of  assumpsit,  to  which  the  defendant  pleaded 
three  pleas :  first,  non  assumpsit ;  secondly,  payment ;  and  thirdly, 
a  set-off.  After  issue  joined,  and  before  the  trial,  the  cause  and 
all  matters  in  difference  were  referred  by  a  Judge's  order,  which 
directed  that  the  costs  of  the  cause  should  abide  the  event  of  the 
award,  and  that  the  costs  of  the  reference  and  award  should  be  in 
the  discretion  of  the  arbitrator.  The  arbitrator  awarded,  "that 
the  plaintiff  do  pay  to  the  defendant,  on  the  14th  of  September 
next,  the  sum  of  16/.  lOf.  2d.,  being  the  balance  "^ which  I  find  to 
be  due  from  the  said  plaintiff  to  the  said  defendant."  He  further 
awarded  that  each  of  the  parties  should  bear  his  own  costs  of  the 
reference,  and  a  moiety  of  the  costs  of  the  award.     The  plaintiff 

42—2 
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May  8. 

^xeh.  of 
Pleas. 
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[  ♦478  ] 
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Pearsok      not  having  paid  the  amount  awarded  and  the  costs,  the  defendant 
AscHBOLD.    obtained  a  rule  nisi  for  an  attachment  for  non-payment  of  the  snm 
awarded  and  costs,  against  which  rule 

Crompton  now  showed  cause  : 

The  award  is  bad,  for  it  does  not  dispose  of  the  cause,  and  does 
not  determine  the  event  on  which  the  costs  of  it  were  to  depend. 
There  is  also  no  distinct  finding  upon  the  several  issues,  as  there 
ought  to  have  been:  it  is  consistent  with  this  finding  that  the 
plaintiff  may  have  succeeded  on  one,  or  upon  two,  or  upon  neither 
of  the  issues.  The  case  of  Bonrke  v.  Lloyd  (i)  is  precisely  in  point. 
In  that  case,  where  there  were  several  issues,  the  costs  of  the  cause 
were  to  abide  the  event  of  the  award.  The  arbitrator  awarded  that 
the  plaintiff  had  good  cause  of  action  against  the  defendant,  and 
directed  that  the  defendant  should  pay  to  the  plaintiff  20/., 
together  with  the  costs  of  the  action  and  of  the  reference,  but  he 
did  not  award  specifically  on  each  issue  ;  and  it  was  held  that  the 
award  was  bad,  on  the  ground  that  the  arbitrator  was  bound  to 
award  specifically  on  each  issue,  otherwise  there  is  no  event  upon 
which  the  Master  can  tax  the  costs.  The  award  is  therefore  bad. 
The  plaintiff  did  not  move  to  set  it  aside,  as  he  thought  the 
defendant  would  never  seek  to  enforce  it. 

Sir  John  Bai/ley,  contra  : 

The  award  is  suflBcient.  In  Cooper  v.  Lanpdon  (2),  where  there 
were  seven  issues,  and  the  arbitrator  awarded  that  the  verdict 
entered  for  the  plaintiff  should  be  set  aside,  and  a  verdict  entered 
for  the  defendant,  the  award  was  held  good, 

[  ♦479  ]  (Parke,  B.  :  In  that  *case  the  Court  decided  that  all  the  issues 

were  found  for  the  defendant.) 

Lord  Abingeh,  C.  B.  : 

I  thmk  this  rule  ought  to  be  discharged.     We  cannot  tell  how 

the  aibitnitor  intended  to  dispose  of  the  cause,  for  he  has  not 

decided  upon  it  at  all.     It  is  consistent  with  this  finding,  that  the 

plaintiff  may  have  succeeded  on  one  of  the  issues,  and  the  defen- 

1  others  ;  or  that  the  arbitrator  may  have  found  all  the 

our  of  the  plaintiff,  and  may  have  awarded  the  money 

the  defendant  in  respect  of  the  matters  in  difference. 

01  (10  M.  &  W.  550).  (2)  60  B.  R.  671  (9  M.  &  W.  60). 
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Pabkb,  B.  :  Pearson 

r. 

I  am  of  the  same  opinion.  It  is  impossible  to  say  on  this  award  abohbold. 
what  issues  are  found  for  the  plaintiff  and  what  for  the  defendant, 
or  which  way  the  verdict  is  found.  It  is  consistent  with  this 
finding  that  the  arbitrator  may  have  awarded  the  sum  of 
16/.  10«.  2d.  to  be  paid  to  the  defendant  on  account  of  his  set-off 
exceeding  pro  tanto  the  amount  of  the  plaintiff's  claim,  and  the 
plainti  may  have  succeeded  on  the  other  issues.  In  Cooper  v. 
Langdon^  the  question  was  whether  the  defendant  could  con- 
sistently have  a  verdict  on  all  the  issues ;  it  was  held  that  he 
could,  and  that  there  would  be  no  error  on  the  record. 

Aldebson,  B.,  and  Gubney,  B.,  concurred. 

Rule  discharged. 

COOMBE   V.  GREENE  (1).  lf^\ 

^   ^                                                Mays. 
(11  Meeson  &  Welsby,  480—483 ;  S.  C.  12  L.  J.  Ex.  291 ;  2  DowL  N.  S.  1023.)  

Covenant.  The  declaration  stated,  that  by  indenture  the  plaintiff  Pleas. 
demised  a  dwelling-house  and  premises  to  the  defendant,  and  the  r  «^gQ  -i 
defendant  thereby  covenanted  that  he  would  expend  100/.  in  substantial 
improvements  of  and  additions  to  the  dwelling-house,  under  the  direction 
and  with  the  approbation  of  some  competent  surveyor,  to  be  named  by  and 
on  the  part  of  the  plaintiff.  Breach,  that  the  defendant  did  not  expend 
100/.  on  substantial  improvements  and  additions  to  the  said  dwelling- 
house,  under  the  direction  or  with  the  approbation  of  a  competent  surveyor, 
to  be  named  by  and  on  the  part  of  the  plaintiff,  but  neglected  and  refused 
so  to  do,  although  the  plaintiff  was  always  ready  and  willing  to  appoint  a 
competent  surveyor  to  approve  of  such  substantial  improvements  and 
additions :  Held,  that  the  breach  was  bad,  for  that  the  appointment  of  a 
surveyor  was  a  condition  precedent  to  the  defendant's  liability  to  expend 
the  100/. 

Covenant.  The  declaration  stated,  that  theretofore,  to  wit,  on 
the  28rd  of  April,  1832,  by  a  certain  indenture  then  made  between 
the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part 
(profeH),  the  plaintiff,  for  the  considerations  therein  mentioned,  did 
demise,  &c.  to  the  defendant,  his  executors,  &c.  all  that  messuage 
or  tenement,  with  the  bam,  stable,  and  buildings,  and  several 
closes  of  land,  &c.  therein  described,  for  the  term  of  ten  years,  at 
the  rent  of  lOOZ.,  by  four  quarterly  payments.*  And  the  defendant 
did,  for  himself,  his  heirs,  executors,  &c.  thereby  covenant  with  the 
plaintiff,  her  heirs,  executors,  &c.  that  he  the  defendant,  his 
executors,  &c.  should  and  would  lay  out  and  expend  the  sum  of 
lOOL,  being  equivalent  to  the  first  year's  rent  for  the  said  demised 

(1)  Hunt  V.  Bishop  (1833)  8  Ex.  675,  22  L.  J.  Ex.  337. 
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Coombs  premises,  in  substantial  and  beneficial  improvements  of  and 
Gabjsne.  additions  to  the  said  messuage  or  dwelling-house,  and  in  the 
substantial  and  permanent  repairs  thereof,  under  the  direction  or 
with  the  approbation  of  some  competent  surveyor,  to  be  named  by 
and  on  the  part  of  the  said  plaintiff,  her  heirs  and  assigns.  The 
lease  also  contained  a  general  covenant  to  repair,  which  was  set 
out.  Breach,  that  the  defendant  did  not  nor  would,  after  the 
making  of  the  said  indenture  and  during  the  continuance  of  the 
said  demise,  or  at  any  other  time,  lay  out  and  expend  the  sum  of 
100/.,  or  any  part  thereof,  in  substantial  and  beneficial  improve- 
ments of  and  additions  to  the  messuage  or  dwelling-house,  or  in  the 
substantial  and  permanent  repairs  thereof,  under  the  direction  or 
with  the  approbation  of  a  competent  surveyor,  to  be  named  by  and 
on  the  part  of  the  said  plaintiff,  her  heirs  or  assigns,  or  otherwise 
according  to  the  covenant  in  that  behalf,  but  on  the  contrary 
[  *ii8i  ]  thereof,  the  defendant,  "^after  the  making  of  the  said  indenture  and 
during  the  continuance  of  the  said  demise  during  the  said  term, 
and  since  wholly  neglected  and  refused  so  to  do,  although  the  said 
plaintiff  always  during  the  said  term  was  ready  and  willing  to 
appoint  a  competent  surveyor  to  approve  of  such  substantial  and 
beneficial  improvements  of  and  additions  to  the  said  messuage,  of 
which  the  said  defendant  during  all  that  time  had  due  notice. 

Special  demurrer,  assigning  for  causes,  inter  alia,  that  it  is  not 
alleged  in  the  said  count  that  the  plaintiff  has  ever  named  a 
competent  or  any  surveyor,  under  whose  direction  or  approbation 
the  defendant  might  or  could  have  laid  out  and  expended  the  said 
sum  of  money  in  repairing  the  said  premises  according  to  the  said 
covenant;  that  it  is  not  alleged  or  shown  that  the  plaintiff  was 
ready  and  willing  to  name  a  surveyor  according  to  the  said 
covenant ;  that  it  is  not  alleged  that  the  plaintiff  ever  offered  to 
name  a  surveyor,  to  direct  or  approve  of  the  laying  out  and 
expenditure  of  the  said  money  by  the  defendant,  &c. 
Joinder  in  demurrer. 

The  defendant's  points  marked  for  argument  were  as  follows : 
The  defendant  will  contend  that  the  breach  is  bad,  because, 
inasmuch  as  the  improvements  of  and  additions  to  the  messuage 
mentioned  in  the  declaration  were  to  be  done  under  the  direction  of 
a  surveyor  to  be  named  by  the  plaintiff,  the  naming  of  the  surveyor 
by  the  plaintiff  was  a  condition  precedent  to  the  performance  of  the 
covenant  on  the  part  of  the  defendant,  and  that  the  said  first 
breach  is  bad  for  not  averring  performance,  or  some  dispensation 
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of  performance/ by  the  plaintiff  of  such  condition  precedent.     That      Coombs 
it  the  naming  of  a  smrvejor  by  the  plaintiff  was  not  a  condition     qbbkkb. 
precedent  to  the  defendant's  performance  of  the  covenant,  still,  if 
any  improvements  or  additions  were  made  by  the  defendant,  the 
naming  of  a  surveyor  by  the  plaintiff,  and  the  disapproval  of  such 
improvements  or  additions  *by  such  surveyor,  were  conditions      [  •^M  ] 
precedent  to  any  right  of    action  in  the  plaintiff  on  the  said 
covenant ;  and  on  the  other  hand,  if  no  improvements  or  additions 
whatever  were  made,  the  said  first  breach  is  too  large,  uncertain, 
and  ambiguous. 

The  plaintiff's  points  for  argument  were :  The  plaintiff  will 
contend  that  the  naming  of  a  surveyor  by  the  plaintiff  was  not  a 
condition  precedent,  and  that  it  was  not  necessary  to  aver  per- 
formance or  dispensation  of  performance  by  the  plaintiff  of  the  said 
supposed  condition  precedent,  but  that  the  breach  assigned  is  good  in 
all  respects,  and  not  open  to  the  objections,  or  any  of  them,  set  forth 
in  the  demurrer  and  points  for  argument  made  by  the  defendant. 

BoviU,  in  support  of  the  demurrer : 

The  objection  is,  that  the  declaration  does  not  show  that  any 
surveyor  was  appointed,  and  until  a  surveyor  was  appointed  there 
could  be  no  breach  on  the  part  of  the  defendant.  The  money  was 
to  be  laid  out  under  the  direction  of  a  surveyor  to  be  appointed  by 
the  plaintiff,  which  was  a  condition  precedent,  and  until  he  was  so 
appointed,  the  covenant  could  not  be  performed  by  the  defendant. 
And  it  is  not  enough  to  aver  a  readiness  and  willingness  to  appoint 
a  surveyor,  because  the  defendant  had  nothing  to  do  with  the 
appointment:  it  ought  to  have  been  shown  distinctly  that  an 
appointment  had  been  made.  As  it  is,  the  declaration  does  not 
show  that  the  defendant  has  broken  his  covenant. 

Ogle,  contra  : 

The  general  covenant  to  repair  is  not  controlled  by  the  appoint- 
ment of  a  surveyor,  and  there  might  be  circumstances  under  which 
the  plaintiff  might  be  entitled  to  maintain  an  action,  although  a 
surveyor  had  not  been  appointed.  Suppose  the  defendant  had 
wilfully  damaged  or  pulled  down  any  part  of  the  dwelling-house, 
could  not  the  landlord  have  maintained  an  action  for  ^dilapidations,  [  *48S  ] 
without  a  surveyor  having  been  appointed  ?  In  such  a  case  the 
tenant  would  be  bound  to  rebuild  it,  and  in  the  event  of  his 
negleiiting  to  do  so,  he  would  be  liable  to  an  action  on  the  covenant. 
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CooMBB      Per  CuRUM : 

Gbeenb.  The  plaintiff  has  declared  on  a  covenant  by  which  the  defendant 

undertook  to  expend  the  sum  of  lOOZ.  in  substantial  improvements 
of  and  additions  to  the  dwelling-house,  and  in  the  substantial 
repair  thereof,  under  the  direction  and  with  the  approbation  of  a 
surveyor.  Now  the  appointment  of  a  surveyor  was  a  preliminary 
step,  for  until  one  was  appointed  he  could  not  give  directions  as  to 
how  the  money  was  to  be  expended.  The  defendant  could  not  fulfil 
his  part  of  the  contract,  without  the  approbation  of  a  surveyor, 
who  was  to  direct  and  approve  of  his  proceedings.  The  appoint- 
ment of  a  surveyor  is  therefore  a  condition  precedent  to  his 
liability  to  expend  the  1002. :  and  as  the  declaration  does  not  aver 
any  such  appointment  to  have  taken  place,  it  is  bad,  and  there 

must  be 

Judgment  for  iJie  defendant. 


184S.  BARTLETT  v.   SMITH  (l). 

^aylO.  ^jj  Meeson  &  Welsby,  483—486 ;  S.  C.  12  L.  J.  Ex.  287 ;  7  Jur.  448.) 

^^c^'  of  Where  the  admissibility  of  a  bill  of  exchange,  purporting  to  be  a  foreign 

^^'  bill,  and  stamped  accordingly,  was  objected  to  on  the  ground  that,  though 

t  ^^^  J  it  purported  to  be  drawn  abroad,  it  was  in  fact  an  inland  bill,  drawn  in 

London,  and  evidence  was  offered  to  prove  that  fact :  Held,  that  the  Judge 
ought  to  have  received  the  evidence  in  that  stage  of  the  cause,  and  decided 
upon  the  admissibility  of  the  instrument,  and  not  to  have  received  the 
evidence  afterwards,  as  part  of  the  defendant's  case,  and  submitted  it  to 
the  jury. 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange.  The  declaration  stated,  that  the  defendant,  on  &e.^ 
made  their  certain  bill  of  exchange  in  writing,  and  directed  the 
same  to  Mr.  John  E.  Butcher,  Dublin,  and  thereby  required  the 
said  J.  E.  Butcher  to  pay  to  the  order  of  the  defendant,  in 
London,  the  sum  of  111.  It  then  alleged  the  indorsement  of  the 
bill  to  the  plaintiff. 
[484]  The  defendant,  by  his  pleas,  denied  the  drawing  and  indorse- 

ment. 

At  the  trial  before  the  Undersheriff  of  Middlesex,  the  bill,  when 
produced,  appeared  to  be  drawn  in  Dublin,  payable  in  London,  and 
was  stamped  as  a  foreign  bill.  On  the  plaintiff^s  counsel  proposing 
to  read  it  in  evidence,  the  defendant's  counsel  objected,  on  the 

(1)  Cited  Harris  v.  G.  W.  Ry.  Co.  (1876)  1  Q.  B.  D.  515,  533.  45  L.  J.  Q.  B. 
729.— A.  C. 


VOL.  Lxiii.]     1843.     EX.     11  MEE.  &  W.  484—485.  665 

ground  that,  although  the  bill  purported  to  be  drawn  m  Dublin,  it  Bartlktt 
was  in  fact  drawn  in  London,  and  being  therefore  an  inland  bill,  bjiith. 
required  a  higher  stamp ;  and  proposed  to  give  evidence  of  that 
fact.  The  undersheriff  however  said,  that  as  the  bill  was  not 
objectionable  on  the  face  of  it,  he  should  allow  the  case  to  proceed ; 
on  which  the  defendant's  counsel  addressed  the  jury,  and  after- 
wards adduced  evidence  to  show  that  at  the  time  the  bill  bore  date, 
the  drawer  was  in  London :  whereupon  the  undersheriff  left  it  to 
the  jury  to  say  whether  the  bill  was  drawn  in  London  or  Dublin, 
but  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
this  Court  should  think  he  ought  to  have  received  the  evidence  in 
the  first  instance,  and  to  have  decided  upon  it.  The  jury  having 
found  a  verdict  for  the  plaintiff, 

R.  V.  Richards,  on  a  former  day  in  this  Term,  obtained  a  rule 
for  a  nonsuit  accordingly. 

Croicder  and  Hughes  showed  cause  : 

The  evidence  tendered  was  insufficient.  In  Abraham  v.  Dubois  (i), 
it  was  held  by  Lord  Ellenborough,  that  in  order  to  prove  that  a 
bill  of  exchange  purporting  to  be  drawn  abroad  was  in  fact  drawn 
in  England,  it  is  not  sufficient  barely  to  show  that  the  drawer  was 
in  England  at  the  time  it  bore  date.  Undoubtedly,  in  Bire  v. 
Moreau  (2),  it  appears  to  have  been  held  by  Best,  Ch.  J.,  that  if  it 
appear  from  the  evidence  that  the  drawer  was  in  England  on  the 
day  on  which  the  bill  purported  to  be  drawn,  the  defendant  will 
be  entitled  to  a  ^verdict.  But  there  the  question  was  left  to  [  *^85  ] 
the  jury. 

(Alderson,  B.  :  That  is  leaving  to  the  jury  the  question  whether 
the  document  is  or  is  not  admissible  in  evidence. 

Parke,  B.  :  The  undersheriff  surely  must  decide  for  himself 
whether  the  evidence  is  or  is  not  admissible.) 

R.  V.  Richards  and  Meteyard,  contra  : 

The  undersheriff  ought  to  have  received  the  evidence  for  the 
purpose  of  satisfying  his  own  mind  as  to  when  the  bill  was  drawn, 
and  deciding  upon  its  admissibility,  and  not  to  have  left  the  case  to 
the  jury. 

(1)  4  Camp.  269.  (2)  2  Car.  &  P.  376. 
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Babtlbtt     Lobd  Abingeb,  C.  B.  : 
Smith.  I  am  of  opinion  that  this  rale  mast  be  made  absolute  for  a  new 

trial,  but  not  to  enter  a  nonsuit.  All  questions  respecting  the  admis- 
sibility of  evidence  are  to  be  determined  by  the  Judge,  who  ought 
to  receive  that  evidence,  and  decide  upon  it  without  any  reference 
to  the  jury.  In  all  cases  where  an  objection  is  made  to  the  com- 
petency of  witnesses,  any  evidence  to  show  their  incompetency 
must  be  received  by  the  Judge,  and  adjudicated  on  by  him  alone. 
So,  in  the  present  case,  evidence  offered  to  impeach  the  admissi- 
bility of  the  bill;  on  the  ground  that  it  was  improperly  stamped, 
should  have  been  received  by  the  Judge,  and  determined  by  him 
before  the  bill  was  allowed  to  be  read  to  the  jury.  When  the 
objection  was  made  that  the  bill  bore  a  wrong  stamp,  the  under- 
sheriff  ought  to  have  received  the  evidence  to  impeach  it,  before  he 
allowed  the  bill  to  be  read ;  and  it  was  for  him  to  say  whether  the 
evidence  adduced  for  the  purpose  was  such  as  to  satisfy  him  or  not. 
The  evidence  tendered  was  for  the  purpose  of  showing  that  the  bill 
ought  not  to  be  read  at  all ;  and  if  the  undersheriff  rejected  it  in 
the  first  instance,  he  ought  not  to  have  received  it  afterwards 
and  submitted  it  to  the  jury.  There  ought,  therefore,  to  be  a 
new  trial. 

Pabkb,  B.  : 

[  *^86  ]  I  am  of  the  same  opinion.     All  preliminary  ^matters  of  this 

kind  are  to  be  determined  by  the  Judge,  not  by  the  jury.  I  well 
recollect  the  case  of  Major  CampbeU^  who  was  indicted  for  murder 
in  Ireland ;  and  on  a  dying  declaration  being  tendered  in  evidence, 
the  Judge  left  it  to  the  jury  to  say  whether  the  deceased  knew, 
when  he  made  it,  that  he  was  at  the  point  of  death.  The  question 
as  to  the  propriety  of  the  course  adopted  in  that  case  was  sent  over 
for  the  opinion  of  the  English  Judges,  who  returned  for  answer 
that  the  course  taken  was  not  the  right  one,  and  that  the  Judge 
ought  to  have  decided  the  question  himself.  There  was  also  a 
case  before  myself  at  York,  where  a  witness  was  objected  to  by 
a  prisoner  as  incompetent,  and  the  question  arose  as  to  the  course 
to  be  adopted  under  such  circumstances  :  I  took  the  opinion  of  all 
the  Judges  upon  it,  who  held  that  I  ought  to  have  received  all  the 
evidence  advanced,  both  to  impeach  the  competency  of  the  witness, 
and  in  support  of  it,  before  I  allowed  him  to  give  any  evidence  to 
the  jury.  In  like  manner,  it  is  for  the  Judge  to  say  whether  an 
instrument  which  is  proposed  to  be  given  in  evidence  is  properly 
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stamped  or  not,  and  to  decide  upon  the  evidence  respecting  its     Babtlstt 
admissibility.  Smith. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  Where  a  question  arises  as  to  the 
admissibility  of  evidence,  the  facts  upon  which  its  admissibility 
depends  are  to  be  determined  by  the  Judge,  and  not  by  the  jury. 
If  the  opposite  course  were  adopted,  it  would  be  equivalent  to 
leaving  it  to  the  jury  to  say  whether  a  particular  thing  were 
evidence  or  not.  It  might  as  well  be  contended  that  a  Judge  ought 
to  leave  to  the  jury  the  question,  whether  sufficient  search  had 
been  made  for  a  document  so  as  to  admit  secondary  evidence  of  its 
contents. 


BoLFE,  B.,  concurred. 


Ride  absolute  for  a  new  trial. 


HORTON  V.  RILEY.  1843. 

(11  Meeson  &  Welsby,  492—494 ;  S.  C.  13  L.  J.  Ex.  81.)  AprUld. 

Where  the  defendant,  being  a  creditor  of  the  plaintiff,  entered  into  a        £iteh,  of 
composition  deed,  with  the  other  creditors,  to  receive  IO0.  in  the  pound,  PIms. 

under  an  agreement  with  the  plaintiff  that  he  would  give  the  defendant  his  [  ^^^  J 
promissory  note  for  the  remainder  of  the  debt,  which  the  defendant  should 
keep  in  his  own  hands;  and  the  note  was  accordingly  given,  and  the 
composition  paid  to  the  defendant ;  and  he  negotiated  the  promissory  note, 
the  holder  of  which  enforced  payment  from  the  plaintiff :  Held,  that  the 
plaintiff  might  recover  back  from  the  defendant  the  sum  so  paid  by  him  in 
an  action  for  money  paid. 

Assumpsit  for  money  paid,  and  on  an  account  stated.  Pleas,  iion 
assumpsit,  and  a  set-off.  At  the  trial  before  Alderson,  B.,  at  the 
last  Warwick  Assizes,  it  appeared  that  the  plaintiiBf  had  entered 
into  a  composition,  by  deed,  with  his  creditors,  of  whom  the  defen- 
dant was  one,  to  pay  them  a  composition  of  10s.  in  the  pound  upon 
their  respective  debts,  by  instalments  to  be  secured  by  bills  of 
exchange  at  three,  six,  and  nine  months.  The  defendant  signed 
the  composition  deed,  and  received  the  composition,  upon  a  private 
stipulation  with  the  plaintiff,  that  the  excess  of  his  debt  beyond  the 
composition  should  be  secured  to  him  by  the  joint  promissory  note 
of  the  plaintiff  and  two  sureties,  which  the  defendant  agreed  that 
he  would  keep  in  his  own  hands.  The  note  was  accordingly  given, 
but  was  negotiated  by  the  defendant,  and  was  paid  by  the  plaintiff 
to  the  holder  on  its  becoming  due ;  and  the  present  action  was 
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HoRTOK  brought  to  recover  back  from  the  defendant  the  sum  of  884/.,  the 
BiLET.  amount  so  paid  by  the  plaintiff  in  satisfaction  of  the  note.  It  was 
contended  for  the  defendant,  that  the  action  could  not  be  main- 
tained, and  that  the  authority  of  the  case  of  Smith  v.  Cuffii), 
which  was  referred  to  on  behalf  of  the  plaintiff,  had  been  questioned 
in  later  cases.  The  learned  Judge  reserved  the  point,  and  a  verdict 
was  found  for  the  plaintiff,  damages  3842.,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the 
first  issue. 

Ilumfrey  now  moved  accordingly : 

If  the  case  of  Smith  v.  Citf  (i)  be  sustained,  it  is  no  doubt  an 
authority  for  the  plaintiff :  but  after  the  doubts  expressed  in  Brad- 
[*493]  shaw  V.  *Brad8haw  (2)  and  Wilson  v.  -Ray  (3),  it  can  hardly  be 
considered  a  binding  authority.  Lord  Ellenborouoh  puts  the 
case  as  not  being  a  case  of  par  delictum,  but  of  oppression  on  the 
one  side  and  submission  on  the  other.  But  surely  it  is  no  more  a 
case  of  oppression  than  where  a  man  goes  to  discount  a  bill,  and 
submits  to  the  terms  imposed  upon  him  as  the  price  of  it.  When 
the  debtor  has  bought  his  bargain  with  the  creditor,  he  ought  to 
pay  the  price  of  it.  Besides,  the  plaintiff  cannot  recover  except  by 
means  of  the  illegal  contract,  to  which  he  was  himself  a  party, 
in  fraud  of  the  other  creditors:  Collins  y.  Blant€rn(4). 

(Parke,  B.  :  It  is  like  the  case  of  a  creditor  of  a  bankrupt  who 
receives  money  to  sign  his  certificate ;  there  the  latter  may  recover 
it  back,  yet  both  are  violating  the  law.) 

If  the  plaintiff  had  paid  money  directly  to  the  defendant,  he  clearly 
could  not  have  recovered  it  back,  according  to  Wiison  v.  ito^. 
Turner  v.  Hoole  (5)  must  be  considered  to  have  been  overruled  by 
that  case. 

(Alderson,  B.  :  Here  there  was  an  express  agreement  that  the 
note  should  remain  in  the  defendant's  hands.  This  was  a  payment 
which  was  not  only  involuntary,  but  also  contrary  to  the  agreement 
of  the  parties.) 

It  can  hardly  be  said  that  the  law  raises  an  implied  contract 
whereby  this  becomes  a  payment  to  the  use  of  the  defendant,  when, 

(1)  18  E.  R.  340  (6  M.  &  S.  160).  2  P.  &  D.  253). 

(2)  9  M.  &  W.  29.  (4)  2  Wile.  341. 

(3)  60  K.  K.  341  (10  Ad.  &  El.  82;  (5)  Dowl.  &  Ey.  N.  P.  C.  27. 
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in  order  to  prove  it,  the  plaintiff  is  compelled  to  show  an  illegal      Horton 
contract,  against  the  policy  of  the  law.  Rilbt, 

LoBD  Abinger,  G.  B.  : 

The  agreement  in  this  case  makes  it  even  stronger  than  Smith  v. 
Cnjf,  which  is  expressly  in  point.  I  see  no  reason  why  we  should 
depart  from  that  decision. 

Farkb,  B.  : 

These  facts  would  have  formed  a  good  defence  *to  an  action  [  *^^^  ] 
by  the  defendant  upon  the  note  against  the  plaintiff.  Then  the 
defendant  hands  the  note  over  to  a  third  party,  and  so  prevents 
the  plaintiff  from  availing  himself  of  that  defence.  The  plaintiff  is 
thereby  compelled  to  pay  the  money,  contrary  to  the  agreement 
of  the  parties,  and  he  has  a  right  to  recover  it  back  from  the 
defendant. 

Aldbbson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

CHAPMAN  AND  Another  v.  MORTON  (l).  i84s. 

(11  Meeson  &  Welsby,  534—541 ;  S.  C.  12  L.  J.  Ex.  292.)  ^^' 

The  plaintiffs,  merchants  at  Dieppe,  sold  to  the  defendant,  a  merchant  at        ^f  **  ^ 
Wisbech,  a  quantity  of  oil-cake,  which  was  delivered  to  the  defendant  there  ' 

in  Dec.  1841.  The  defendant  conceiving  that  the  cargo  did  not  answer  the  ^  ^ 
sample,  landed  a  portion  of  it  for  the  purpose  of  examination,  and  sub- 
sequently landed  the  whole,  stored  it  in  a  public  warehouse,  and  wrote  to 
the  plaintiflFs,  informing  them  that  it  lay  there  at  their  risk  and  costs,  and 
requiring  them  to  take  it  back  :  which  the  plaintiffs  refused  to  do.  After 
some  correspondence,  the  defendant,  in  May,  1842,  gave  the  plaintiffs 
notice  that  the  cargo  was  lying  at  the  warehouse  at  their  disposal,  and 
that  if  no  dii'ections  were  given  by  them,  it  would  be  sold,  and  the  proceeds 
applied  in  part  payment  of  the  defendant's  damages.  The  plaintiffs 
answered  that  they  considered  the  transaction  at  an  end,  and  demanded 
payment  of  the  price.  The  defendant  thereupon  offered  the  cargo  for  sale 
in  his  own  name,  and  in  July  sold  it  in  his  own  name  to  a  third  party. 

Held,  that  these  facts  sufficiently  showed  an  acceptance  of  the  goods  by 
the  defendant,  after  which  he  could  not  treat  the  contract  as  rescinded ; 
that  he  was  not  to  be  considered  an  agent  of  the  plaintiffs  from  necessity, 
to  dispose  of  the  goods ;  and  that  he  could  not,  in  an  action  against  him  for 
another  debt,  set  off  money  paid  by  him  on  bills  which  he  had  accepted  on 
account  of  the  disputed  cargo  before  its  arrival. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Pleas,  as  to  part,  payment  into  Court ;  as  to  the  residue,  a  set-off 
for  money  by  the  defendant  lent  and  advanced  to,  and  paid,  laid 
(1)  See  Sale  of  Goods  Act,  1B93  (56  &  57  Vict.  c.  71),  s.  35.— A.  C. 
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Chapman     out,  and  expended  for  the  plaintiffs,  and  for  money  had  and 
MoBTOK.      received  by  the  plaintiffs  to  the  nse  of  the  defendant.    At  the  trial 
before  Lord  Abinger,  G.  B.,  at  the  London  sittings  after  Hilary 
Term,  the  following  facts  appeared  : 

This  action  was  brought  by  the  plaintiffs,  who  are  merchants  at 
Dieppe,  to  recover  from  the  defendant,  a  merchant  at  Wisbech,  in 
Cambridgeshire,  the  sum  of  428/.  58.  Id.,  the  price  of  a  quantity  of 
Marseilles  oil-cake,  sold  and  delivered  by  the  plaintiffs  to  the 
defendant.  Against  this  claim  the  defendant  sought  to  set  off  a 
sum  of  6522.  15^.  4d.,  being  the  balance  of  monies  paid  by  him  on 
the  12th  of  January,  1842,  in  discharge  of  certain  bills  of  exchange 
amounting  to  1,5702.  178.  6^.  which  were  drawn  by  the  plaintiffis 
upon  and  accepted  by  the  defendant's  bankers  on  his  behalf,  on 
account  of  another  cargo  of  oil- cake  sold  by  the  plaintiff  to  the 
defendant,  and  delivered  to  him  at  Wisbech  in  December,  1841. 
It  appeared  that  the  bills  had  been  accepted  and  negotiated  before 
the  arrival  of  the  oil-cake  at  Wisbech,  and  that  on  its  arrival,  the 
defendant  made  a  complaint  to  the  plaintiffs  that  it  did  not  answer 
the  sample ;  he  however  landed  a  part  for  the  purpose  of  examining 
it,  and  considering  that  the  bulk  did  not  correspond  with  the 
sample,  landed  the  whole,  lodged  it  in  the  public  granary  at  Lynn, 
and  informed  the  plaintiffs,  by  letter  dated  the  24th  of  January, 
[  *535  ]  1842,  that  it  lay  there,  *at  their  risk  and  costs,  and  required  them 
to  take  it  back ;  which,  however,  the  plaintiffs  refused  to  do.  Some 
negotiation  then  took  place  between  the  parties,  which  went  off, 
and  ultimately,  in  the  month  of  May,  1842,  the  defendant  wrote 
to  inform  the  plaintiffs  that  the  oil-cake  was  lying  at  the  public 
granaries  at  their  disposal,  and  that  if  no  directions  were  given 
by  them,  it  would  be  disposed  of  by  the  defendant  for  the  best 
price  he  could  obtain,  and  the  proceeds  would  be  applied  in  part 
satisfaction  of  his  damages.  To  this  letter  the  plaintiffs  replied, 
that  they  considered  the  transaction  closed,  and  demanded  payment 
of  the  price.  In  July  following,  the  defendant  advertised  the  cargo 
for  sale  in  his  own  name,  and  it  was  subsequently  sold  by  him,  in 
his  own  name,  to  a  third  person. 

It  was  contended  for  the  defendant,  upon  these  facts,  that  he 
had  sufficiently  repudiated  the  contract,  and  that  although  he  had 
sold  the  cargo,  he  must,  under  the  circumstances,  be  taken  to  have 
sold  it  from  necessity,  as  the  agent  of  the  plaintiffs,  and  was  there- 
fore entitled  to  set  off  in  this  action  the  price  he  had  paid  for  it. 
It  was  answered  for  the  plaintiffs,  that  inasmuch  ai3  the  defendant 
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had  accepted  the  goods,  it  >yas  too  late  for  him  then  to  repudiate     Chapman 

the  contract ;  and  that  no  agency  from  the  plaintiffs  for  the  sale  of      mobtov. 

the  goods  could  be  presumed,  against  their  express  disallowance  of 

it.    The  Lord  Chief  Babon,  being  of  this  opinion,  directed  the 

jury  to  find  a  verdict  for  the  plaintiffs,  damages  4261.  5s.  Id.,  giving 

the  defendant  leave  to  move  to  enter  a  verdict  for  him  upon  the 

issue  on  the  plea  of  set-off. 

Erie  having  obtained  a  rule  accordingly, 

KeUy,  Hayes,  and  WUles  now  showed  cause  : 

There  is  no  ground  for  admitting  this  set-off.  It  cannot  be  said 
that  the  defendant  was  the  plaintiffs'  agent  from  necessity  to  sell 
their  goods.  No  authority  for  that  purpose  can  be  *implied,  in  the  [  •686  ] 
face  of  the  plaintiffs'  express  statement  that  they  considered  the 
transaction  closed,  and  that  they  demanded  payment  of  the  price 
of  their  goods.  There  can  be  no  room  for  any  implication  of  such 
an  authority,  when  the  plaintiffs  have  distinctly  refused  to  recog- 
nise the  goods  as  being  theirs,  and  insisted  on  the  defendant's 
performing  his  contract.  There  are  undoubtedly  some  cases  in 
which  such  an  authority  has  been  implied  in  respect  to  articles 
of  a  perishable  nature,  pending  a  negotiation  about  the  goods,  and 
where  there  was  no  opportunity  of  apprising  the  owner  of  the 
circumstances  or  obtaining  instructions  from  him ;  but  none  which 
at  all  apply  to  such  a  case  as  this,  where  the  goods  were  not  of  a 
perishable  nature,  where  the  plaintiffs  were  at  hand  to  receive 
communications  from  the  defendant,  and  above  all,  where  they 
distinctly  refused  to  invest  him  with  any  such  authority.  The 
defendant  dealt  with  the  cargo  as  his  own.  He  repudiates  the 
contract  in  words,  but  adopts  it  by  his  acts.  Could  it  possibly  be 
said  that  he  had  authority  to  sell,  as  the  agent  of  the  plaintiffs,  to 
a  stranger  on  credit  ?  If  the  bulk  did  not  answer  the  sample,  his 
course  was  to  bring  an  action  against  the  plaintiffs  on  their 
warranty.  In  Comwal  v.  Wilson  (i),  the  plaintiff,  a  factor  abroad, 
had  exceeded  the  price  limited  by  his  principal,  the  defendant,  for 
the  purchase  of  certain  goods;  but  the  defendant,  though  he 
objected  to  the  contract,  having  afterwards  re-shipped  and  disposed 
of  some  of  the  cargo  on  a  new  risk,  was  ordered  to  account  for  the 
whole  at  the  cost  price.  Street  v.  Blay  (2)  is  a  distinct  authority, 
that  if  the  {Purchaser  of  a  specific  chattel  accepts  it  and  deals  with 
(1)  1  Ves.  Sen.  509.  (2)  36  B.  B.  626  (2B.&  Ad.  456). 
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Chapman  it,  he  cannot  afterwards  return  it,  or  resist  an  action  for  the  price, 
MoBToir,  except  in  case  of  fraud,  or  of  express  agreement  with  or  consent 
of  the  vendor.  Homcastle  v.  Farren{l),  Parker  v.  Palmer  (2),  and 
[  'saT  ]  Campbell  v.  Fleming  (8),  are  authorities  to  *the  same  eflfect.  Hunt 
V.  Silk  (4)  is  also  an  authority  to  show  that  the  buyer  cannot  rescind 
the  contract  of  sale,  unless  the  parties  can  be  placed  in  the  same 
position.  Suppose,  after  the  sale  by  the  defendant,  the  goods  had 
risen  considerably  in  price ;  could  the  plaintiffs  have  sued  him  for 
selling  their  goods  without  their  authority,  in  order  to  recover  the 
diJBference  ? 

(Lord  Abinger,  C.  B.  :  If  the  defendant  made  himself  the  plain- 
tiffs' agent  to  sell,  why  did  he  not  consult  them  as  to  the  vendee, 
or  the  price,  or  sell  in  their  name,  in  order  that,  if  he  should 
become  insolvent,  they  might  have  a  right  of  action  against  the 
vendee  ?) 

In  truth,  the  case  is  just  the  same  as  if  the  plaintiffs  had  been 
upon  the  spot,  repudiating  the  transaction.  Having  retained  the 
goods  which  he  obtained  possession  of  as  vendee,  the  defendant 
cannot  afterwards  renounce  that  character,  and  set  himself  up  as 
agent  of  the  vendor. 

Erie  and  Peacock,  contra  : 

The  question  is,  whether  the  contract  of  sale  was  rescinded  ;  if  it 
was,  the  defendant  might  have  sued  the  plaintiffs  for  money  had 
and  received,  and  is  equally  entitled  to  set  off  in  answer  to  this 
action  the  price  which  he  has  paid. 

(Lord  Abinoer,  G.  B.  :  Ought  you  not  rather  to  say  that  the 
plaintiffs  did  not  perform  their  contract,  and  that  the  property 
never  passed  to  the  defendant  ?) 

Either  view  of  the  case  is  sufficient  for  the  defendant's  case.  For 
the  purpose  of  the  present  argument,  it  is  to  be  assumed  that  the 
goods  were  in  fact  not  according  to  the  sample.  Now,  the  repudia- 
tion of  the  contract  was  complete  on  the  24th  of  January,  and  it 
cannot  be  said  that,  under  the  circumstances,  the  taking  the  cargo 
out  for  the  mere  purpose  of  examination  constituted  an  acceptance, 
so  as  to  prevent  the  right  of  repudiation. 

(1)  22  B.  R.  461  (3  B.  &  Aid.  497).    Nev.  &  M.  834). 

(2)  23  E.  R.  313  (4  B.  &  Aid.  387).     (4)  7  B,  R.  739  (5  East.  449). 
(8)  53  R.  H.  194  (1  Ad.  &  El.  40;  3 
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(Lord  Abingbr,  C.  B.  :  Even  if  that  be  so,  it  is  char  the  plaintiiBfs     Chapman 
never  intended  the  defendant  to  be  their  agent.)  Mortoit. 

That  is  not  a  necessary  part  of  the  defendant's  case.  The  property  [  638  ] 
remaining  in  the  plaintiffs,  and  the  goods  having  been  paid  for  by 
the  defendant,  he  is  entitled  to  set  off  the  price.  If  they  had  been 
actually  returned,  that  clearly  would  be  so ;  here  they  could  not  be 
returned,  but  they  remained  in  the  public  warehouse,  where  the 
plaintiffs  might  have  retaken  them,  and,  if  any  damage  happened 
to  them  there,  might  have  sued  in  trover  or  trespass.  It  is  said, 
that  by  some  subsequent  act  of  the  defendant,  without  communica- 
tion with  the  plaintiffs,  the  property  has  been  again  transferred  to 
him :  but  that  cannot  be.  It  is,  in  truth,  altogether  a  question  of 
fact  whether  there  ever  was  really  an  acceptance  by  the  defendant. 
But  further,  this  was  the  case  of  an  agency  of  necessity.  The 
term  "  perishable  "is  of  a  relative  nature.  Where  the  goods  are 
suddenly  perishable,  an  agency  may  be  created  iiistanter.  Here 
they  were  gradually  deteriorating  in  value  and  becoming  perishable 
by  lapse  of  time ;  and  the  plaintiffs  were  from  time  to  time  refusing 
the  defendant's  demand  that  they  should  take  them  back.  Suppose 
the  case  of  a  live  cargo,  where  the  keep  may  in  time  exceed 
the  value. 

(LoBD  Abinoer,  G.  B.  :  If  the  vendee  is  selling  on  the  vendor's 
account,  he  ought  surely  to  give  notice  how,  by  whom,  and  on 
what  terms. 

Parke,  B.  :  He  ought  to  make  it  unambiguous,  so  that  if  the 
sale  were  profitable  he  could  not  afterwards  turn  it  to  his  own 
benefit.  The  question  is,  whether  this  was  an  action  of  adoption 
by  the  vendors,  or  a  wrongful  act  of  the  defendant ;  and  that  is  a 
question  of  fact.) 

The  cases  which  have  been  referred  to  were  quite  different  from  this. 
In  Street  v.  Blay  there  was  a  re-sale  of  the  horse  at  a  profit,  without 
any  objection  having  been  previously  made  by  the  buyer.  In 
Parker  v.  Palmer  there  was  an  attempt  at  an  immediate  re-sale, 
after  an  opportunity  of  examination.  Hoiticastle  v.  Farren  is 
subject  to  a  similar  observation.  Here,  from  first  to  last,  the 
defendant  did  no  act  to  bring  him  within  the  *principle  of  those  [  '639  ] 
cases,  and  at  last  sold  under  a  declaration  that  he  sold  on  account 
of  the  plaintiffs.     If  the  cargo  had  been  sent  back,  the  plaintiffs, 
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Chaphak  being  foreign  merchants,  would  have  had  both  the  cargo  and  the 
MoBTON.  price,  not  being  amenable  to  the  jurisdiction  of  the  Courts  of  this 
country.  Under  such  circumstances,  the  defendant  had  a  right  to 
convert  himself  into  an  agent  or  factor  for  the  plaintiffs  to  dispose 
of  the  cargo  for  his  own  protection,  having  a  lien  for  his  advances. 
AH  his  acts  are  consistent  with  that  character.  The  plaintiffs  could 
not  have  sued  him  for  not  accepting  the  goods,  if  they  were  not 
according  to  the  sample.  What  could  he  do  but  sell  them  ?  and 
being  in  this  country,  and  the  owners  abroad,  he  could  only  sell 
in  his  own  name.  The  letters  would  have  been  evidence  against 
him  of  the  plaintiffs'  right  to  the  proceeds.  They  cited  Kemp  v. 
Pryor{i),  and  Paley  on  Principal  and  Agent,  p.  28. 

LoBD  Abinoer,  C.  B.  : 

I  think  this  rule  ought  to  be  discharged.  I  was  of  opinion  at 
the  trial,  and  still  think,  that  this  case  was  a  case  of  sale  to  the 
defendant,  in  which  a  set-off  was  out  of  the  question ;  and  there- 
fore that  I  was  warranted  in  the  direction  I  gave  to  the  jury.  I 
think  I  could  not  have  directed  them  that  there  was  a  sale  by  the 
defendant  as  agent  for  the  plaintiffs.  The  utmost  that  could  be 
said  was,  that  it  was  an  equivocal  act,  and  we  must  therefore  look 
to  the  whole  of  his  conduct  for  an  explanation  of  it.  We  must 
judge  of  men's  intentions  by  their  acts,  and  not  by  expressions  in 
letters,  which  are  contrary  to  their  acts.  If  the  defendant  intended 
to  renounce  the  contract,  he  ought  to  have  given  the  plaintifEs 
distinct  notice  at  once  that  he  repudiated  the  goods,  and  that  on 
such  a  day  he  should  sell  them  by  such  a  person,  for  the  benefit  of 
[♦540]  the  plaintiffs.  The  plaintiffs  could  then  *have  called  upon  the 
auctioneer  for  the  proceeds  of  the  sale.  Instead  of  taking  this 
course,  the  defendant  has  exposed  himself  to  the  imputation  of 
playing  fast  and  loose;  declaring  in  his  letters  that  he  will  not 
accept  the  goods,  but  at  the  same  time  preventing  the  plaintiffs 
from  dealing  with  them  as  theirs.  The  safest  conclusion,  I  think, 
for  the  jury  to  arrive  at  was,  that  the  defendant,  having  once 
adopted  the  goods  as  his  own,  had  no  longer  any  power  to  repudiate 
them,  and  therefore  retained  no  right  of  set-off  against  the  price. 
With  respect  to  the  question  of  agency,  I  remember  a  case  of 
foreign  law,  which  occurred  during  the  last  war,  that  bears  a  strong 
analogy  to  the  present.  A  shipment  of  goods  was  made  from  a 
port  in  Italy  to  Malta.    At  the  time  of  their  arrival  the  plagae 

(1)  7  Vea,  237. 
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raged  there,  which  made  it  dangerous  to  land  them.     The  con-     Chapman 

signees  accordingly  sent  the  ship  to  Messina  and  there  sold  the     mobton. 

cargo.     The  vendors  having  failed,  and  an  action  being  brought  by 

the  owners  of  the  goods  against  the  consignees  at  Malta,  the  latter 

were  held  responsible,  it  being  considered  that  the  circumstances 

of  the  case  did  not  make  them  agents  of  necessity  to  dispose  of  the 

cargo  on  behalf  of  the  vendors. 

Pabke,  B.  : 

I  am  of  the  same  opinion.  The  case  in  truth  resolves  itself  into 
a  question  of  fact.  If  it  were  necessary  to  decide  whether  the  case 
ought  to  have  gone  to  the  jury,  for  them  to  determine  whether  the 
defendant  took  the  goods  in  performance  of  the  contract,  I  should 
have  thought  it  would  have  been  right  that  they  should  decide  that 
question.  But,  by  the  concession  of  the  defendant's  counsel,  the 
Court  is  to  say  whether  there  was  an  acceptance  by  the  defendant 
or  not ;  and  so  looking  at  the  case,  I  cannot  differ  from  my  Lord 
in  the  conclusion,  that  there  was  good  evidence  to  show  that  the 
defendant  did  accept  the  goods,  and  that  he  could  not  afterwards 
repudiate  them,  and  treat  the  contract  as  having  been  rescinded, 
*and  maintain  an  action  to  recover  back  the  price.  It  appears  [  *o4i  ] 
that  the  goods  arrived  in  the  month  of  December,  1841 ;  and, 
although  there  may  be  some  doubt  and  ambiguity  in  the  corre- 
spondence which  followed  between  the  parties,  it  seems  to  me, 
upon  the  whole,  that  there  was  no  acceptance  by  the  defen- 
dant down  to  the  month  of  May.  But  the  subsequent  circum- 
stances, of  his  offering  to  sell  and  selling  the  cargo  in  his  own 
name,  are  very  strong  evidence  of  his  taking  to  the  goods,  which 
will  not  deprive  him  of  his  cross-remedy  for  a  breach  of  warranty, 
but  whereby  the  property  in  the  goods  passed  to  him,  which  may 
be  considered  as  having  been  again  offered  to  him  by  the  plaintiffs' 
letter  in  the  month  of  May.  It  is  said  that  this  was  an  equivocal 
act,  and  that  the  defendant  might  have  intended  to  sell  the  cargo 
as  agent  for  the  plaintiffs.  But  he  could  hardly  say  so,  because 
the  plaintiffs  had  already  directly  repudiated  his  acting  as  their 
agent  for  any  such  purpose.  I  admit  that  it  was  an  equivocal  act : 
there  might  be  circumstances  under  which  he  might  have  disposed 
of  the  goods  as  the  agent  of  the  vendor ;  but  it  might  be  also  that 
he  meant  to  take  to  the  property,  having  recourse  to  his  cross- 
remedy.  Upon  the  whole,  I  am  not  disposed  to  differ  from  my 
Lord  Chief  Baron,  and  think  the  rule  ought  to  be  discharged. 

48—2 
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Chapman 

V, 
MOBTON. 


Alderson,  B.  : 

I  am  of  the  same  opinion.  The  whole  case  appears  to  me  to  be 
explicable  only  on  the  supposition  that  the  defendant  meant  to 
take  to  the  goods,  and  to  get  the  proceeds  of  the  sale  in  reduction 
of  his  damages  for  the  alleged  breach  of  warranty. 


EoLFB,  B.,  concurred. 


Rule  discharged. 


1843. 
May  11. 

Exoh,  of 
Pleat. 

[542] 


ASHBY  V.   JAMES. 

(11  Meeson  &  Welsby,  542—544 ;  S.  C.  12  L.  J.  Ex.  295.) 

Where  A.  has  an  account  against  B.»  some  of  the  items  of  which  are 
more  than  six  years  old,  and  B.  has  a  cross  account  against  A.,  and  they 
meet  and  go  through  both  accounts,  and  a  balance  is  struck  in  A.*s  favour, 
this  amounts  to  an  agreement  to  set  off  B.*s  claim  against  the  earlier  items 
of  A/s,  out  of  which  arises  a  new  consideration  for  the  payment  of  the 
balance;  and  takes  the  case  out  of  the  operation  of  the  Statute  of 
Limitations. 

Debt  for  goods  sold  and  delivered,  and  upon  an  account 
stated.  Pleas,  first,  nunquam  indebitatus :  secondly,  the  Statute 
of  Limitations. 

At  the  trial,  before  the  Under-sheriff  of  Northamptonshire,  it 
appeared  that  the  greater  part  of  the  plaintiff's  demand  accrued 
more  than  six  years  before  the  commencement  of  the  action,  and 
that  there  were  mutual  accounts  between  the  parties.  The  plain- 
tiff tendered  evidence,  that,  a  short  time  before  the  action,  he  and 
the  defendant  met  for  the  purpose  of  adjusting  the  accounts 
between  them ;  that,  on  the  plaintiff's  demand  being  read  over, 
the  defendant  said  it  was  correct,  but  that  he  claimed  a  set-off; 
that  his  set-off  was  also  investigated,  and  that,  finally,  a  balance 
was  struck  in  favour  of  the  plaintiff  of  122.  9s.  6d.  This  evidence 
was  objected  to  on  the  part  of  the  defendant,  on  the  ground  that  it 
amounted  to  a  mere  parol  acknowledgment  by  him  of  the  debt, 
which,  by  the  express  provisions  of  the  9  Geo.  lY.  c.  14,  was  not 
sufficient  to  take  the  case  out  of  the  statute.  The  under-sheriff, 
however,  received  the  evidence,  and  the  plaintiff  had  a  verdict  for 
12i.  9«.  6d. 

Humfrey  having  obtained  a  rule  for  a  new  trial,  on  the  ground 
that  this  evidence  was  improperly  received, 

BarsUnv  now  showed  cause : 
The  evidence  was  rightly  received.     Here  there  was  not  merely 
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a  promise  to  pa;  the  pre-existing  debt,  but  an  act  done  between       Ashby 
the  parties,  oat  of  which  a  new  consideration  arose,  namely,  a       James. 
settlement  of  accounts,  and  the  striking  of  a  balance  as  to  items 
within  as  well  as  beyond  the  six  years,  which  was  sufficient  to  take 
the  case  out  of  the  operation  of  Lord  Tenterden's  Act. 

Humfrey,  contra :  f  ^^^  ] 

No  mere  verbal  statement  of  accounts  is  now  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations;  there  must  be  an 
acknowledgment;  or  promise  in  writing.  Jones  v.  Ryder  {i)  is 
expressly  in  point.  It  was  there  held,  that  a  parol  statement  of 
account  between  the  parties  as  to  a  debt  previously  ascertained  is 
not  sufficient  to  take  the  case  out  <;f  the  statute.  Smith  v.  Forty  (2), 
in  which  an  account  stated  within  the  six  years,  of  a  debt  which 
accrued  before  that  time,  was  held  to  be  sufficient  for  that  purpose, 
was  in  effect  overruled  by  Joties  v.  Ryder.  The  same  principle  is 
recognised  in  Mills  v.  Fowkes  (3). 

Lord  Abingbr,  C.  B.  : 

This  rule  must  be  discharged.  I  think  Lord  Tenterden's  Act 
does  not  apply  at  all  to  the  fact  of  an  account  stated,  where  there 
are  items  on  both  sides.  (His  Lordship  read  the  first  section  of  the 
9  Geo.  IV.  c.  14.)  This  is  not  "  an  acknowledgment  or  promise  by 
words  only  ; "  it  is  a  transaction  between  the  parties,  whereby  they 
agree  to  the  appropriation  of  items  on  the  one  side,  item  by  item, 
to  the  satisfaction  pro  tanto  of  the  account  on  the  other  side. 
The  Act  never  intended  to  prevent  parties  from  making  such  an 
appropriation. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  The  Courts  have  never  laid  it  down 
that  an  actual  statement  of  a  mutual  account  will  not  take  the  case 
out  of  the  Statute  of  Limitations.  They  have  indeed  determined, 
that  a  mere  parol  statement  of,  and  promise  to  pay,  an  existing 
debt,  will  not  have  that  effect,  because  to  hold  otherwise  would  be 
to  repeal  the  statute.  The  truth  is,  that  the  going  through  an 
account,  with  items  on  both  sides,  and  striking  a  balance,  converts 
the  set-off  into  payments;  the  going  through  an  account  where 
there  are  items  on  one  side  *only,  as  was  the  case  in  Smith  v.  Forty,       [  '644  ] 

(1)  51  R.  R.  452  (4  M.  &  W.  32).      (3)  50  R.  R.  750  (5  Ring.  N.  C.  455; 

(2)  34  R.  R.  774  (4  Car.  &  P.  126).    7  Scott,  444). 
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AsHBT  does  not  alter  the  situation  of  the  parties  at  all,  or  constitute  any 
James.  new  consideration.  Here  the  striking  of  a  balance  between  the 
parties  is  evidence  of  an  agreement  that  the  items  of  the  defen- 
dant's account  shall  be  set  off  against  the  earlier  items  of  the 
plaintiff's,  leaving  the  case  unaffected  either  by  the  Statute  of 
Limitations  or  the  set-off. 

BoLFE,  B. : 

An  actual  settlement  of  accounts  is  not  an  "  acknowledgment  or 
promise  by  N>ordB  only."  It  is  a  transaction  between  the  parties* 
out  of  which  a  new  consideration  arises  for  a  promise  to  pay  the 
balance. 

»  Rule  discharged. 

1848.  WfiOUGHTON  V.   TUKTLE. 

^^^'  (11  Meeson  &  Welsby,  561—570 ;  S.  C.  13  L.  J.  Ex.  57.) 

-*^^'*-  ^f  Where  a  mortgage  of  certain  leasehold  premises,  subject  to  a  proviso  for 

^'  redemption  on  payment  of  the  principal  money  and  interest,  contained 

[  ^^^  ]  covenants  by  the  lessee  (the  mortgagor),  to  procure,  at  his  own  ooflts, 

renewals  of  the  lease  (under  the  power  contained  in  the  original  lease),  and 
in  case  the  mortgagor  refused  or  neglected  to  do  so,  then  it  should  be 
lawful  for  the  mortgagee  to  procxure  the  renewals;  and  a  covenant  that 
all  the  fines,  costs,  and  expenses  of  the  mortgagee  in  procuring  the 
renewals,  should  be  a  charge  on  the  mortgaged  premises,  and  the  same 
should  not  be  redeemed  or  redeemable  until  payment  of  such  costs, 
charges,  and  expenses:  Held,  that  an  ad  valorem  stamp  of  4/.  was 
sufficient,  and  that  the  deed  did  not  require  a  stamp  of  25/.,  as  being  a 
security  for  the  repayment  of  money  to  be  thereafter  advanced  or  paid,  the 
amount  of  which  was  uncertain  and  without  limit. 

Covenant  on  an  indenture  of  mortgage,  to  recover  the  sum  of 
5002.  and  interest.  Plea,  non  est  factum ;  with  several  special  pleas, 
on  which  nothing  ultimately  turned. 

At  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  last  Spring 
Assizes  at  Maidstone,  the  deed  was  produced  in  evidence,  and  was 
an  assignment  by  the  defendant  to  the  plaintiff,  in  consideration  of 
500Z.,  of  certain  leasehold  premises  for  the  residue  of  the  term, 
subject  to  a  proviso  for  redemption  on  payment  of  the  said  sum  of 
5002.  and  interest.  It  appeared  from  the  recitals  contained  in  it, 
that  the  original  lease  was  for  the  term  of  ninety-nine  years,  if 
three  persons  therein  named,  or  any  of  them,  should  so  long  live, 
and  the  lease  contained  a  covenant  from  the  lessor  to  renew  the 
lease  at  the  costs  of  the  lessee,  on  the  death  of  any  one  of  the 
existing  lives,  upon  payment  of  the  sum  of  602.  for  a  fine.  And 
the  indenture  of    mortgage  contained  a  covenant,  that  in  case 
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of  the  death  of  any  of  the  nominees  mentioned  in  the  indenture  of  Wboughton 
lease,  whilst  the  principal  sum  of  500Z.  and  interest  remained  due,  turtls. 
he  the  said  William  Turtle  (the  ^defendant)  should  and  would,  as  [  «562  ] 
often  as  any  death  should  happen,  at  his  own  costs  and  charges, 
renew  the  said  lease,  and  insert  such  life  or  lives  as  the  said 
P.  Wroughton  (the  plaintiff)  should  nominate ;  and  for  that  pur- 
pose he  the  said  W.  Turtle  should  join  and  concur  with  the  said 
P,  Wroughton  in  all  lawful  and  necessary  acts,  by  surrender  or 
otherwise,  for  procuring  a  renewal  of  the  subsisting  lease  for  the 
time  being  of  the  premises ;  and  in  case  the  said  W.  Turtle,  after 
notice  to  him  as  therein  mentioned,  should  refuse,  decline,  or 
neglect  to  join  or  concur  therein,  it  should  be  lawful  for  the  said 
P.  Wroughton,  his  executors,  &c.,  at  his  or  their  sole  discretion 
and  authority,  by  surrender,  assignment,  or  other  disposition  of  the 
subsisting  interest  in  the  aforesaid  premises,  or  otherwise,  to  obtain 
or  procure  a  renewal  or  renewals  from  time  to  time  of  the  subsisting 
lease  of  the  said  premises,  subject  to  the  subsisting  right,  title,  and 
equity  of  redemption  of  the  said  W.  Turtle,  his  executors,  adminis- 
trators, and  assigns.  And  it  was  thereby  further  covenanted 
''that  all  the  fines,  fees,  costs,  charges,  and  expenses  of  the  said 
P.  Wroughton,  his  executors,  &c.,  in  or  about  the  procuring  or 
obtaining  any  such  renewal  or  renewals  as  aforesaid,  should  be 
a  charge  on  the  aforesaid  premises  thereby  assigned,  together  with 
interest  for  the  same  after  the  rate  of  51.  per  cent,  per  annum  from 
the  time  or  respective  times  of  the  payment  of  such  costs,  charges, 
and  expenses  respectively ;  and  the  aforesaid  premises  should  not 
be  redeemed  or  redeemable  until  payment  by  the  said  W.  Turtle, 
his  heirs,  executors,  administrators,  or  assigns,  unto  the  said 
P.  Wroughton,  his  executors,  &c.  of  the  amount  of  such  costs, 
charges,  and  expenses,  and  the  interest  for  the  same,  as  well  as  the 
said  sum  of  5002.  hereby  secured,  and  the  interest  for  the  same,  in 
manner  aforesaid." 

The  stamp  on  the  above  deed  was  42.  It  was  objected,  on  its 
being  read,  that  it  was  a  security  for  money  to  be  thereafter 
advanced,  the  amount  of  which  was  uncertain  *and  without  limit,  [  *®^^  ] 
and  therefore  required  a  stamp  of  252.,  without  which  it  was  inad- 
missible. The  learned  Judge,  however,  was  of  opinion  that  the 
stamp  was  sufficient,  and  the  plaintiff  obtained  a  verdict  for  5002. 
and  interest,  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit,  if  this  Court  should  be  of  opinion  that  the  stamp 
was  insufficient. 
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Wbouohton  Peacock  having,  in  the  early  part  of  this  Term,  obtained  a  rule 

TuBTLB.      accordingly, 

Butt  showed  cause  {Piatt  and  Thesiger  with  him) : 

The  stamp  on  the  deed,  being  the  ad  valorem  duty  on  the  500L 
advanced,  was  sufficient.  It  will  be  said,  however,  on  the  other 
side,  that  there  being  a  provision  in  the  deed,  that  in  case  of  the 
mortgagor's  refusing  or  neglecting  to  procure  renewals  of  the  lease, 
the  mortgagee  might  himself  procure  the  renewal,  and  that  the 
fines  and  costs  of  the  mortgagor  in  procuring  the  renewals  should 
be  a  charge  on  the  mortgaged  premises,  the  mortgage  deed  became 
a  security  for  money  to  be  thereafter  advanced  or  paid,  the  amount 
of  which  was  "uncertain  and  without  limit,*'  and  therefore, 
according  to  the  schedule  to  the  Stamp  Act,  55  Geo.  III.  c.  184, 
required  a  stamp  of  252.  But  the  words  of  the  schedule  in  the  Act, 
as  to  money  ''to  be  thereafter  lent,  advanced,  or  paid,  or  which 
may  become  due  upon  an  account  current,  together  with  any  sum 
already  advanced  or  due  "  (i),  apply  only  to  cases  where  the  money  is 
to  be  advanced  or  paid  by  the  mortgagee  to  the  mortgagor,  and 
would,  when  advanced,  become  part  of  the  principal  sum,  for  which 
an  action  of  debt  would  lie ;  and  in  those  cases,  where  the  sum  is 
''  uncertain  and  without  limit,"  a  stamp  of  251.  is  imposed. 

(Parke,  B.  :  The  covenant  says  that  the  fines,  fees,  and  expenses 
of  procuring  the  renewals  shall  be  a  charge  on  the  mortgaged 
premises.) 

That  is  merely  a  power  to  incur  certain  costs,  which  are  to  become 
[  *66*  ]       a  charge  *on  the  property,  which  is  very  different  from  a  debt  due 
for  money  lent,  advanced,  or  paid.     *     *     * 

[  666  ]  Peacock,  contra  : 

[  *566  3  The  mortgage-deed  having  declared  *that  the  fines  and  expenses 

paid  by  the  mortgagor  in  procuring  the  renewals  of  the  lease  were 
to  be  a  charge  on  the  property,  the  deed  became  a  security  for  money 
to  be  thereafter  advanced,  and  required  the  higher  stamp.     *     ♦     * 

Cur.  adv.  vulL 
[  567  ]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

The  question  in  this  case  arose  upon  the  sufficiency  of  the  stamp 
(1)  See  now  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  88  (1).— A.  C. 
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upon  an  assignment  of  leasehold  property  by  way  of  mortgage,  to  Weouqhton 
secure  the  repayment  of  500Z.  advanced  to  the  defendant.  The  turtle. 
stamp  was  41.  The  objection  was,  that  the  total  amount  of  the 
money  secured  was  "  uncertain  and  without  limit,"  and  that  the 
instrument  required  a  stamp  of  251.  Lord  Dbnman  was  of 
opinion  that  it  did  not,  but  reserved  the  point.  We  agree  in 
this  opinion,  and  therefore  the  rule  to  enter  a  nonsuit  must 
be  discharged. 

The  original  lessor  was  under  an  obligation  to  renew  the  leases 
upon  payment  of  601.  The  mortgagor,  the  defendant,  covenanted 
in  the  mortgage-deed  to  make  these  renewals.  There  was  also  a  pro- 
vision that  the  mortgagee,  the  plaintiff,  might,  on  his  default,  himself 
renew,  and  a  declaration  that  the  fine  paid  by  the  plaintiff,  and  his 
costs,  charges,  and  expenses  of  renewal,  should  be  a  charge  on  the 
mortgaged  property.  There  was  no  covenant  by  the  defendant  to 
repay  the  plaintiff.  It  was  contended  that  this  clause  made  the 
mortgage  a  security  for  money  to  be  thereafter  paid,  and  subjected 
the  instrument  to  the  higher  duty. 

It  is  a  well-settled  rule  of  law,  that  every  charge  on  the  subject 
must  be  imposed  by  clear  unambiguous  words :  Dcnn  v.  Diamond  (i), 
Doe  V.  Snaith  (2) ;  and  there  are  no  *words  in  the  statute  which       [  •ses  ] 
clearly  impose  a  duty  on  such  an  instrument  as  this,  beyond  the 
ad  valorem  stamp  on  the  500Z.  advanced. 

In  the  schedule  to  the  55  Geo.  III.  there  are  two  classes  of 
mortgages : 

First,  where  the  mortgage  shall  be  made  as  a  security  for  the 
payment  of  any  definite  and  certain  sum  of  money  advanced  or 
lent  at  the  time,  or  previously  due  and  owing  or  forborne  to  be 
paid,  being  payable. 

Secondly,  where  the  same  shall  be  made  as  a  security  for  the 
repayment  of  money  to  be  thereafter  lent,  advanced,  or  paid,  or 
which  may  become  due  upon  an  account  current,  together  with  any 
sum  already  advanced  or  due,  or  without,  as  the  case  may  be ;  other 
than  and  except  any  sum  or  sums  of  money  to  be  advanced  for  the 
insurance  of  any  property  comprised  in  such  mortgage  or  security 
against  damage  by  fire,  or  to  be  advanced  for  the  insurance  of  any 
life  or  lives,  pursuant  to  any  agreement  in  any  deed,  whereby  any 
annuity  shall  be  granted  or  secured  for  such  life  or  lives. 

These  two  classes  appear  to  embrace  mortgages  for  all  descrip- 
tions of  debts :  the  firsts  present ;  the  second,  future.      The  first 
(1)  28  B.  R.  237  (4  B.  &  C.  245).  (2)  8  Bing.  153. 
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Wbouohton  class,  in  express  terms,  erabraces  present  loans  and  debts  only.  The 
TuBTLB.  second  ought  to  be  construed  in  the  same  way — to  apply  to  future 
loans  and  debts  only  ;  for  there  is  no  reason  \?hy  a  mortgage  for 
the  same  description  of  payment  should  be  subject  to  duty  in  one 
case  and  not  in  another ;  why  it  should  be  subject  to  duty  if 
made  after  the  execution  of  the  instrument,  and  not  if  made 
before.  By  holding  that  the  word  '*  paid  "  means  so  paid  as  to 
constitute  a  debt,  and  the  repayment  of  which  the  mortgage 
is  to  secure,  the  whole  enactment  is  rendered  reasonable  and 
consistent. 

But  then  it  is  said,  the  exception  in  the  clause  of  monies  advanced 
for  the  insurance  against  fire,  or  on  lives,  in  deeds  granting 
[  '569  ]  annuities,  explains  the  term  '' advanced  or  *paid,"  and  shows  that 
it  was  meant  to  include  any  sums  advanced  or  paid  by  the  mort- 
gagee, whether  they  constituted  a  debt  to  him  or  not.  But  it  is  a 
sufficient  answer  to  say,  that  this  exception  exempts  all  such 
advances  or  payments,  even  though  they  might  constitute  debts  by 
the  agreement  of  the  parties.  And  this  construction  of  the  statute 
is  in  accordance  with  the  decided  cases.  Those  of  Paddon  v. 
Bartl€tt{i),  and  of  Doe  v.  Bragg  (2),  decide  that  further  charges 
for  *'  a  compensation  for  the  trouble  of  trustees,"  and  for  **  rates 
and  taxes  imposed  on  the  premises,"  do  not  require  a  further  sum. 
These  are  not  loans,  advances,  or  payments ;  and,  in  Doe  v.  Snaiih, 
the  words  "  all  sums  which  the  mortgagee  should  expend  or  disburse 
for  or  in  respect  of  these  presents  "  (though  these  are  payments) 
were  held  ndt  to  make  a  further  ad  vahyi-ein  stamp  necessary ;  and 
the  case  of  Dickson  v.  Cass  (8),  (which,  although  that  of  a  bond, 
not  a  mortgage,  depended  on  the  construction  of  similar  words),  if 
not  distingishable  on  the  ground  that  it  really  was  a  security  for 
such  advances  as  the  bankers  should  make,  as  it  was  in  terms, 
though  there  was  a  recital  of  an  agreement  by  them  to  advance 
IjOOOi.  only,  or  on  the  ground  mentioned  by  Lord  Chief  Justice 
TiKDAL  in  Doe  v.  Snaith,  must  be  considered  as  overruled  by  the 
latter  case.  The  case  of  Halse  v.  Peters  (4)  is  also  clearly  dis- 
tinguishable. There  the  premiums  of  insurance  on  a  life  policy 
were  to  be  paid  for  the  mortgagor,  and  repaid  by  him,  and  would 
therefore  constitute  a  debt  to  the  mortgagee ;  and  the  exception  in 
the  statute  of  premiums  of  insurance,  being  in  respect  of  a  grant 
of  an  annuity  only,  did  not  apply. 

(1)  4  Nev.  &  M.  1  ;  2  Ad.  &  El.  9.  (3)  1  B.  &  Ad.  343. 

(2)  3  Nev.  &  P.  644.  (4)  2  B.  &  Ad.  807. 


i 
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There  is  another  principle  on  which  some  of  the  Judges  appear  Wrouguton 
to  rest  the  case  of  Doe  v.  Snaith,  and  on  which  that  of  Doe  v.      tubtlb. 
Bragg  also  seems  to  have  been  put,  and  which  is  applicable  *to  this,       [  •670  ] 
namely,  that  the  expression  in  the  instrument  of  that  which  the 
law  implies  has  no  effect  as  to  the  necessity  of  a  further  stamp, 
**  exjrressio  eorum  quce  tacite  inatmt  nihil  operatur."     Here  the  fines 
and  costs  of  renewal  would  be  a  charge  on  the  property  without  the 
stipulation  in  question. 

For  the  above  reasons  we  think  the  stamp  sufficient,  and  there- 
fore the  rule  must  be  discharged. 

Ride  discharged. 


The  ATTORNEY-GENEEAL  v.  HUBEL.  i843. 

(11  Meeeon  &  Webby,  585—590;  S.  0.  12  L.  J.  Ex.  413.)  May^, 

Where  ouBtomable  goods  are  landed  by  bill  of  sight,  under  the  3  &  4  '^f  ^  ^ 
Will.  IV.  c.  52,  8.  24,  and  are  afterwards  removed  without  payment  of 
duties,  and  without  a  perfect  entry  having  been  made  of  them  pursuant  to  '-  *' 
that  statute,  they  are  in  the  situation,  for  all  purposes,  of  goods  illegally 
unshipped,  and  all  persons  who  assist  in  removing  or  harbouring  them, 
knowing  due  entry  not  to  have  been  made,  are  liable  to  the  penalties 
imposed  by  the  3  &  4  Will.  IV.  c.  53,  s.  44. 

This  was  an  information  against  the  defendant  for  penalties 
under  the  Customs  Regulation  Act,  S  &  4  Will.  lY.  c.  62  (i),  and  the 
Smuggling  Prevention  Act,  8  &  4  Will.  IV.  c.  53  (i). 

(1)  Eep.  8  &  9  Vict.  c.  84,  s.  2.     See  scribe  a    declaration    to    the    truth 

now  Customs  Consolidation  Act,  1876  thereof,   it  shall  be  lawful    for    the 

(39  &  40  Vict.  c.  36).  collector  and  controller  to  receive  an 

The  following  sections  of  the  Acts  entry,    by     bill    of    sight,    for    the 

are  material :  packages  or  parcels  of  such  goods,  by 

The  3  &  4  Will.  lY.  c.  52,  s.  18,  the  best  description  which  can  be 
enacts,  that  the  person  enteiing  any  given,  and  to  grant  a  warrant  there- 
goods  inwards  shall  deliver  to  the  upon,  in  order  that  the  same  may  be 
collector  or  controller  a  bill  of  the  provisionally  landed,  *and  may  be  seen  [  *586,  n.  ] 
entiy  of  such  goods,  expressing  and  examined  by  such  importer,  in 
(amongst  other  things)  the  quantity  presence  of  the  proper  officers;  and 
and  description  of  the  goods,  and  the  within  three  days  after  any  goods 
number,  and  denomination  and  de-  shall  have  been  so  landed,  the  im- 
Bcription  of  the  respective  packages  porter  shall  make  a  full  and  perfect 
containing  them.  [Cf.  Customs  Con-  entry  thereof,  and  shall  either  pay 
solidation^Act,  1876,  ss.  55 — 57.]  down  all  duties  which  shall  be  due 

Sect  24  enacts,  that  if  the  importer  and  payable  upon  such  goods,  or  shall 

of  any  goods,  or  his  agent,  after  full  duiy  warehouse  the  same,  accordmg 

conference  with    him,   shall    declare  to  the  purport  of  the  full  and  perfect 

before  the  collector  or  controller,  that  entry  or  entries  so  made   for    such 

he  cannot,  for  want  of  full  inf orma-  goods  &c. :  Provided,  that  if,  when  full 

tion,  make  a  full  or  perfect  entry  of  or  perfect  entry  be  at  any  time  made 

Buch  goods,  and  shall  make  and  sub-  for  any  goods  provisionally  landed  as 
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A.-G.  The  first  count  charged  the  defendant  with  having  been  con- 

HuBBL.  cerned  in  the  illegal  unshipping  of  certain  customable  goods,  the 
duties  on  which  had  not  been  paid.  The  second  count  charged, 
that  goods  illegally  unshipped,  the  duties  on  which  had  not  been 
paid,  had  come  to  the  possession  of  the  defendant,  he  well  knowing 
the  same  to  have  been  illegally  unshipped  ;  and  the  third  charged, 
that  he  knowingly  harboured  and  concealed  goods  which  had  been 
illegally  unshipped  without  payment  of  the  duties. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  Easter  Term,  it  appeared  that  the  goods  in  question  had 
been,  in  the  first  instance,  landed  provisionally  by  bill  of  sight, 
under  the  8  &  4  Will.  IV.  c.  52,  s.  24  ;  and  that  afterwards  a  forged 
and  fraudulent  **  perfect  entry  "  was  made  out,  by  which  a  smaller 
quantity  of  goods  appeared  to  be  imported  than  was  the  fact,  and 
under  which  the  goods  were  removed  from  the  Custom-house ; 
[  •sse  ]  ♦and  the  question  was,  whether  the  defendant  was  a  party  to  this 
fraud.  It  was  however  contended,  on  his  behalf,  that,  inasmuch 
as  the  goods  were  regularly  landed  under  the  bill  of  sight,  they 
could  not  be  said  to  have  been  **  illegally  unshipped  ;  "  and  there- 
fore this  information  could  not  be  sustained.  The  Lobd  Chief 
Baron  overruled  the  objection,  and  a  verdict  was  found  for  the 
Crown,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  of  not  guilty,  if  the  Court  should  think  the  above  objection 
well  founded. 

Erie  now  moved  accordingly  : 
The  goods,  having  been  landed  under  the  bill  of  sight,  were 

aforesaid,  by  bill  of  sight,  such  entry  imported,  or  the  duties  for  which  haye 
shall  not  be  made  in  manner  herein-  not  been  paid  and  secured,  or  who 
before  required  for  the  due  landing  of  shall  knowingly  harbour,  keep,  or 
goods,  such  goods  shall  be  deemed  to  conceal,  &c.,  any  goods  which  hare 
be  goods  landed  without  due  entry  been  illegally  unshipped  without  paj- 
thereof,  and  shall  be  subject  to  the  like  ment  of  duties,  or  which  shall  haTe 
forfeiture  accordingly.  [Of.  Customs  been  illegally  removed  from  any  ware- 
Consolidation  Act,  1876,  ss.  08,  61.]  house  or  place  of  security,  <&c.,  or  to 

By  sect.  28,  goods  lauded  by  bill  of  whose  hands  and  possession  any  such 

sight,   and  fraudulently  concealed  or  uncustomed  or  prohibited  goods  shall 

packed  with    intent   to    deceive    the  knowingly  come,  or  who  shall  assist  or 

officers  of  Customs,  are  to  be  forfeited,  be  concerned  in  the  illegal  removal  of 

[Cf .  Customs  Consolidation  Act,  1876,  any  goods  from  any  warehouse  or  place 

ss.  66,  67.]  of  security,   shall  forfeit  either    the 

By  the  a  &  4  Will.  IV.  c.  53,  s.  44,  treble  value  thereof,  or  the  penalty  of 

persons  who  shall  assist  or  be  other-  100^.,  at  the  election  of   the  Com- 

wise  concerned  in  the  unshipping  of  missioners  of  Customs.     [Cf.  Costoms 

any  goods  which  are  prohibited  to  be  Consolidation  Act,  1876,  s.  186.] 
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legally  landed,  and  became  subject  to  the  control  and  inspection  of  A..a. 
the  Custom-house  officers,  and  cannot  be  said  to  have  been  illegally  hurbl. 
unshipped,  *merely  because  the  subsequent  entry,  under  which  [  •ss?  ] 
they  were  removed,  was  fraudulent.  The  general  prohibition  of 
the  3  &  4  Will.  lY.  c.  52,  s.  2,  is,  that  ''  no  goods  shall  be  unladen 
from  any  ship  arriving  from  parts  beyond  the  seas,"  before  due 
report  of  the  ship  and  due  entry  of  the  goods  shall  have  been 
made,  and  warrant  granted  in  manner  thereinafter  directed.  That 
implies  that  there  is  a  license  to  land  the  goods,  if  those  forms  be 
observed.  Then  the  24th  section  empowers  the  importer  of  goods, 
on  his  making  declaration  that  he  cannot  for  want  of  full  informa- 
tion make  a  full  or  perfect  entry  of  the  goods,  to  make  an  entry  by 
bill  of  sight,  upon  which  the  collector  or  controller  is  authorized  to 
grant  a  warrant,  in  order  that  they  may  be  provisionally  landed, 
a  perfect  entry  being  made  within  three  days  afterwards.  The 
Crown  relies  on  the  proviso  contained  in  that  section,  that  if,  when 
perfect  entry  be  so  made,  it  shall  not  be  made  in  manner  therein- 
before required  for  the  due  landing  of  goods,  '^  such  goods  shall  be 
deemed  to  be  goods  landed  without  due  entry  thereof,  and  shall  be 
subject  to  the  like  forfeiture  accordingly."  But  this  is  not  an 
information  for  the  forfeiture  of  the  goods,  but  for  penalties  under 
the  44th  section  of  the  3  &  4  Will.  lY.  c.  53.  That  Act  contains 
provisions  for  the  imposition  of  forfeitures  as  well  as  of  penalties  ; 
see  ss.  28,  30,  31.  The  Grown  ought  to  have  proceeded  for  the 
illegal  removal  of  the  goods,  which  is  provided  against  by  the  same 
clause.  The  words,  "  assist  or  be  concerned  in  the  unshipping  of 
any  goods,"  ought  not  to  be  strained  beyond  their  natural  meaning. 
The  construction  contended  for  by  the  Crown  would  make  a  person 
€x  post  facto  liable  who  innocently  assisted  in  the  actual  unshipping. 

Lord  Abinobb,  C.  B.  : 

In  this  information  for  penalties,  the  question  which  I  submitted 
to  the  jury,  and  upon  which  they  found  their  verdict  against  the 
defendant,  was  as  to  his  knowledge  of  the  fraudulent  transaction, 
and  *upon  that  point  it  appeared  to  me  that  their  verdict  was  [  *588  ] 
perfectly  correct.  But  a  legal  objection  is  taken  to  the  informa- 
tion ;  and  it  is  contended,  that,  as  these  goods  were  landed  by  bill 
of  sight,  under  the  inspection  and  control  of  the  Custom-house 
officers,  the  fraud  subsequently  committed  could  not  render  their 
unshipment  illegal.  It  seems  to  me  that  a  very  short  and  complete 
answer  was  given  to  the  objection  by  the  Attorney-General  at  the 
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A..G.  trial,  founded  upon  the  proviso  in  the  24th  section  of  the  3^4 
HuRBL.  Will.  IV.  c.  58,  which  authorizes  the  landing  by  bill  of  sight.  By 
previous  sections  of  the  Act,  no  goods  can  be  landed  without  a  full 
and  perfect  entry  made  of  their  contents.  Then,  the  24th  section, 
after  allowing  the  provisional  landing  of  the  goods  by  bill  of  sight, 
in  cases  where  the  importer  declares  that  he  cannot,  for  want  of 
full  information,  make  a  full  and  perfect  entry,  provides,  that  "  if 
when  full  or  perfect  entry  be  at  any  time  made  for  any  goods  pro- 
visionally landed  as  aforesaid  by  bill  of  sight,  such  entry  shall  not 
be  made  in  manner  thereinbefore  required  for  the  due  landing  of 
goods,  such  goods  shall  be  deemed  to  be  goods  landed  without  due 
entry  thereof,  and  shall  be  subject  to  the  like  forfeiture  accordingly." 
Now,  goods  landed  without  due  entry  are  clearly  unlawfully  landed ; 
and  therefore,  the  non-payment  of  the  duty,  and  the  fraud  in  not 
making  a  perfect  entry  according  to  the  directions  of  the  statute, 
take  the  goods  out  of  the  protection  of  the  previous  clauses  of  the 
statute,  and  leave  them  in  the  same  condition  as  if  they  were 
landed  without  any  entry  at  all,  and  therefore  **  illegally  unshipped." 
But  then  Mr.  Erie  says,  that  the  defendant  was  not  thereby  liable 
to  penalties,  but  merely  to  a  forfeiture  of  the  goods.  But  it  must  be 
recollected,  that,  by  the  3  &  4  Will.  lY.  c.  53,  s.  44,  penalties  are 
specifically  imposed  on  the  unshipping  of  goods  which  have  not 
paid  duty,  or  the  harbouring  of  such  as  have  been  illegally 
unshipped ;  and  there  is  no  inconsistency  in  making  such  goods 
[  *589  J  liable  to  forfeiture,  and  *also  subjecting  to  penalties  the  persons 
concurring  in  unshipping  or  harbouring  them.  The  only  question^ 
therefore,  is,  whether  these  goods  were  unlawfully  unshipped. 
They  are  so,  if  they  are  landed  without  due  entry ;  and,  by  the 
express  provision  of  the  statute,  goods,  upon  which  a  perfect  entry 
is  not  hand  fide  made  according  to  the  directions  therein  contained, 
are  to  be  deemed  to  have  been  landed  without  due  entry.  There 
will  therefore  be  no  rule. 

Parke,  B.  : 

I  am  of  the  same  opinion.  Although  the  24th  section  is,  perhaps, 
not  worded  with  that  correctness  which  is  desirable  in  such  a  case, 
its  meaning  is  very  clear :  that  if  the  goods  be  unshipped  without 
entry,  by  bill  of  sight,  and  a  perfect  entry  be  not  afterwards  made, 
they  are  in  the  same  situation  as  if  they  had  been  unshipped  with- 
out payment  of  duty,  and  without  any  entry  at  all.  The  meaning 
of  the  proviso  is,  that  the  goods  are  in  such  a  case  to  be  deemed. 
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for  all  purposes,  and  not  merely  for  that  of  forfeiture,  to  have  been  a..g. 
illegally  landed  without  due  entry ;  and  therefore  all  the  consequences  huubl. 
of  receiving  or  harbouring  goods  landed  without  due  entry,  or  with- 
out payment  of  duty,  must  follow  from  it.  But  Mr.  Erie  says,  that 
it  would  be  hard  to  make  any  innocent  person,  who  may  merely 
have  assisted  in  unshipping  the  goods,  liable  to  a  penalty  because  of 
a  subsequent  fraud.  That  consequence,  however,  would  not  follow. 
The  meaning  of  the  clause  is,  that  from  the  moment  when  due  entry 
ought  to  be  made,  and  is  not  made,  the  goods  are  to  be  deemed 
illegally  unshipped,  and  subject  to  the  consequences  of  being  so ; 
and  those  persons  only  who  are  afterwards  concerned  in  removing 
or  harbouring  them,  knowing  them  to  have  been  illegally  unshipped, 
— that  is,  knowing  that  a  perfect  entry  has  not  been  made,  or  that 
the  duties  have  not  been  paid, — are  liable  to  the  penalties.  That 
construction  obviates  the  inconvenience  mentioned  by  Mr.  Erie,  and 
on  which  he  *argues  for  the  more  limited  construction  of  the  24th  [  '690  ] 
section.  It  seems  to  me,  therefore,  that  all  goods  as  to  which,  in 
the  language  of  that  section,  a  perfect  entry  has  not  been  made,  are 
in  the  situation  of  goods  illegally  unshipped  ;  and  consequently  that 
the  defendant,  who  received  these  goods,  knowing  the  duties  not  to 
have  been  paid  upon  them,  is  liable  to  the  penalties  contained  in 
the  3  &  4  Will.  IV.  c.  58,  s.  44. 

GuRNBY,  B.,  and  Bolpb,  B.,  concurred. 

Rule  refused. 


MASON   V.   BRADLEY  (1).  i843. 

May  25. 
(11  Meeson  &  Welsby,  590—594  ;  S.  C.  12  L.  J.  Ex.  425 ;  7  Jur.  496.)  JL. 

In  an  action  by  the  payee  against  the  maker  of  a  joint  and  several         jS    *^ 
promissory  note,  the  defendant  is  not  entitled,  under  the  plea  that  he  did  * 

not  make  the  note,  to  set  up  a  defence  that  he  signed  the  note  as  surety,  on        ^        -' 
the  faith  that  other  persons  would  also  sign  it  as  sureties,  and  that  the 
name  of  one  of  them  who  had  so  signed  was  cut  oft  from  the  note. 

Semble,  that  the  note  was  vitiated  by  cutting  off  the  signature  of  one  of 
the  joint  and  several  makers  from  it. 

Assumpsit  by  the  payee  against  the  maker  of  a  joint  and  several 
promissory  note. 

Plea,  that  the  defendant  did  not  make  the  said  note  7nodo  et  formd^ 
and  issue  thereon. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  after  last 
Hilary  Term,  it  appeared  that  the  defendant  had  signed  the  note  in 
(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  64.— A.  C. 
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Mason  question,  which  was  a  joint  and  several  note,  as  a  surety,  on  the 
Bbadlbt.  ^^i^b  that  six  other  persons  would  sign  it  as  co-sureties  with  him. 
These  six  persons  did  accordingly  sign  the  note ;  but  on  the  note 
being  produced  at  the  trial,  it  appeared  that  the  name  of  one 
Jephson,  the  last  person  who  had  signed,  had  been  cut  off  from 
the  note.  It  was  thereupon  objected  by  the  defendant,  that  the 
name  of  one  of  the  makers  of  the  note  having  been  cut  off,  this 
vitiated  the  note  altogether :  to  which  it  was  answered  that  such  a 
defence  could  not  be  set  up  under  the  plea  that  the  defendant  did 
not  make  the  note.  The  learned  Judge  inclined  to  this  latter  view, 
but  directed  the  jury  to  find  a  verdict  for  the  defendant,  giving  the 
plaintiff  liberty  to  move  to  enter  a  verdict  for  the  amount  of  the 
[  *59i  ]  note,  if  the  Court  ^should  be  of  opinion  that  the  defendant  could 
not  avail  himself  of  such  a  defence  under  this  plea. 

Worthy  having,  in  Easter  Term,  obtained  a  rule  accordingly, 

Pashley  {Baines  with  him)  now  showed  cause : 

The  note  was  altogether  vitiated  by  cutting  off  the  name  of  one 
of  the  makers  of  it.  [He  cited  PigoVs  case  (i),  Mathewson's  case  (s), 
Collins  V.  Pro88er(2),  Bnterton's  case  (4),  and  Master  v.  Miller  (5)J] 
[  592  ]  But,  secondly,  it  will  be  said  that  the  defendant  cannot  set  up  this 
defence  under  the  plea  that  he  did  not  make  the  note.  But  it  is 
submitted  that  he  is  clearly  entitled  to  do  so,  for  he  only  signed  the 
note,  and  rendered  himself  liable  upon  it,  upon  the  condition  that 
the  others  should  make  themselves  jointly  liable  with  him,  against 
whom  he  might,  in  the  event  of  his  being  called  upon  to  pay  the 
amount  of  the  note,  have  a  remedy  for  contribution ;  but  this  altera- 
tion takes  away  his  remedy  against  Jephson,  and  completely  alters 
his  situation,  and  makes  it  a  different  instrument.  [He  cited  Cock 
V.  CoxweU  (6),  Calvert  v.  Baker  (7),  Buttemere  v.  Hayes  (8),  and 
Eastwood  V.  Kenyon  (9).] 

[  593  ]  Worthy  and  MeUor,  contra,  were  stopped  by  the  Coubt. 

Lord  Abinobr,  C.  B.  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  have  the  rule  made 

0)  11  Co.  Eep.  286.  (6)  41  E.  E.  721  (2  Or.  M.  &  E.  291). 

(2)  5  Co.  Eep.  23.  (7)  51  E.  E.  663  (4  M.  &  W.  417). 

(3)  25  E.  E.  540  (I  B.  &  C.  682  ;  3    (8)  52  E.  E.  795  (5  M.  &  W.  456). 
Dowl.  &  Ey.  112).  (9)  52  E.  E.  400  (11  Ad.  &  El.  438 ; 

(4)  6  Co.  Eep.  2  a.  3  Per.  &  D.  276). 

(5)  2  E.  E.  399  (4  T.  E.  320). 
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absolute,  on  the  ground  that  there  is  no  plea  on  the  record  to  raise       Mason 
the  defence  set  up.     Under  this  plea,  that  the  defendant  did  not     bhadlbt. 
make  the  note,  the  plaintiff  is  entitled  to  succeed,  on  showing  that 
the  precise  note  declared  on  was  signed  by  the  defendant,  for  that 
was  the  point  in  issue. 

Pabke,  B.  : 

I  am  of  the  same  opinion.  It  would  probably  turn  out,  on 
examination,  that  this  note  was  made  void  by  the  removal  of 
Jephson*s  name  from  it,  according  to  the  authority  of  Pigofs  case, 
and  the  other  authorities  which  have  been  cited.  But  the  question 
is,  whether  the  defendant  can  avail  himself  of  such  a  defence,  under 
the  plea  that  he  did  not  make  the  note.  No  objection  is  taken 
respecting  the  suifficiency  of  the  stamp ;  and  the  note,  when  pro- 
duced in  evidence,  agrees  with  the  statement  of  it  in  the  declaration, 
for  it  is  signed  by  the  defendant.  There  is,  therefore,  no  objection 
on  the  ground  of  variance;  but  the  objection  raised  is,  that  the 
liability  of  the  parties  to  the  instrument  has  been  altered  by  the 
removal  of  the  name  of  one  of  them.  Now,  that  is  a  defence  which 
should  be  specially  pleaded,  according  to  the  well-considered  judg- 
ment of  the  Court  of  Queen's  Bench,  in  Hemming  v.  *Trenery  (i).  [  •6M  ] 
That  was  an  action  on  a  guarantie,  to  which  the  plea  was  non 
assumpsit ;  the  instrument  appeared  to  have  been  materially  inter- 
lined after  execution,  by  the  insertion  of  a  condition  limiting  the 
responsibility  of  the  defendants ;  and  the  Court  held  that  the  plain- 
tiff was  entitled  to  recover,  and  that  the  above  defence  ought  to 
have  been  specially  pleaded.  As  to  the  case  of  Calvert  v.  Baker, 
the  Court  do  not  appear  to  have  adverted  to  the  circumstance,  that 
the  alteration  in  the  bill  sued  on  was  not  such  as  to  require  a  new 
stamp ;  and  I  am  under  an  impression  that  this  Court  pointed  out 
that  distinction  a  few  Terms  ago,  and  expressed  a  doubt  as  to  the 
authority  of  that  case  to  that  extent.  I  do  not  think  that  case  can 
be  supported,  where  the  alteration  is  not  such  as  to  cause  a  variance 
between  the  statement  in  the  declaration  and  the  instrument  when 
produced,  or  to  raise  an  objection  to  the  stamp  on  the  document ; 
it  is  only  applicable  where  the  alteration  is  such  as  to  put  an  end  to 
existing  liabilities.  This  is  a  defence  of  a  different  nature,  which, 
since  the  New  Bules,  ought  to  be  specially  pleaded. 

GuRNBY,  B.,  and  Rolfb,  B.,  concurred. 

Rule  absolute^ 

(1)  48  E.  E.  745  (9  Ad.  &  £1.  926 ;  1  P.  &  D.  661). 
B.B. — ^VOL.  LXin.  44 
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i8«.  BREWER  V.   DEW  and  Another. 

June  12. 
(11  Meeson  &  Welsby,  625—630 ;  12  L.  J.  Ex.  448 ;  7  Jur.  953.) 

PUoM  ^  action  of  trespass,  for  seizing  and  taking  the  plaintiff's  goods,  under 

|.        '  a  false  and  lufounded  claim  of  a  debt,  pfr  quod  the  plaintiff  was  annoyed 

I-        -'  and  prejudiced  in  his  business,  and  believed  by  his  customers  to   be 

insolvent,  and  certain  lodgers  left  his  house,  does  not  pass  to  the  plaintifrs 

assignees  on  his  bankruptcy. 

Trespass.  The  declaration  stated  that  the  defendants,  George 
Dew  and  H.  Wightwick,  broke  and  entered  two  dwelling-houses 
belonging  to  the  plaintiff,  and  that  they  continued  and  stayed  therein, 
making  a  great  noise  and  disturbance,  for  the  space  of  ten  days  next 
following,  and  greatly  disturbed  and  disquieted  the  plaintiff  and  his 
family  in  the  possession  and  enjoyment  of  the  said  dwelling-houses  : 
and  then  also,  with  force  and  arms,  took  and  seized  divers  goods 
and  chattels,  to  wit,  then  being  in  the  said  dwelling-houses,  and  in 
certain  parts  thereof  then  used  as  shops  by  the  plaintiff  in  the  way 
of  his  trade  and  business  of  a  bookseller,  and  which  said  goods  and 
chattels  then  were  part  of  the  stock  in  trade  of  the  plaintiff  in  the 
way  of  his  said  trade  and  business,  and  of  great  value,  to  wit,  2,000/., 
and  converted  and  disposed  thereof  to  their  own  use,  to  wit,  under 
a  false  and  unfounded  claim  that  the  defendants  were  then  entitled 
to  seize  and  take  possession  of  the  said  goods  «S:c.  to  enforce  the  pay- 
ment of  a  certain  debt  then  alleged  to  be  due  from  the  pLiintiff  to 
the  defendant  George  Dew ;  by  means  of  which  said  premises  the 
plaintiff  was  greatly  annoyed,  prejudiced,  injured,  and  disturbed  in 
carrying  on  and  conducting  his  trade  and  business,  and  was  believed 
and  considered  by  divers  persons,  customers  of  the  plaintiff  in  the 
way  of  his  said  trade,  and  others,  to  be  incapable,  by  reason  of  his 
poverty  and  embarrassed  circumstances,  of  carrying  on,  and  to 
have  ceased  from  carrying  on,  the  same,  and  to  be  insolvent  and 
incapable  of  paying  his  just  debts ;  and  also,  by  means  of  the 
premises,  divers  persons,  to  wit,  William  Henry  Maxwell  and 
George  Dawes  and  his  family,  who  then  resided  in  certain  rooms 
and  apartments  in  the  said  dwelling-house  respectively,  as  lodgers 
and  boarders  with  the  plaintiff,  for  reward  to  the  plaintiff  in  that 
[  *626  ]  behalf,  being,  by  reason  of  the  premises,  ^induced  to  believe  that 
the  plaintiff  was  in  needy  and  embarrassed  circumstances,  and  that 
the  defendants  were  entitled  to  seize  the  goods  &c.  for  monies  due 
from  the  plaintiff,  and  that  they  the  said  W.  H.  Maxwell  and  G. 
Dawes  and  his  family  could  not  safely  remain  with  their  property 
and  effects  in  the  said  dwelling-houses  of  the  plaintiff,  left  the  same, 
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and  ceased  to  reside  as  lodgers  or  boarders  therein  or  otherwise  Bbbwbb 
The  declaration  then  averred  that  thereby,  and  from  divers  other  dsw. 
persons  being  by  reason  of  the  premises  prevented  and  deterred 
from  coming  to  reside  as  boarders  and  lodgers  at  the  said  houses  of 
the  plaintiff  for  reward  to  the  plaintiff  in  that  behalf,  the  plaintiff 
had  lost  and  been  deprived  of  divers  great  gains  and  profits  which 
otherwise  might  and  would  have  accrued  to  him,  and  the  credit  and 
the  good  name  of  the  plaintiff,  in  the  way  of  his  said  trade  and 
business,  and  by  reason  of  the  premises,  lost  and  was  deprived  of 
divers  great  gains  and  profits  therein,  and  was  wholly  prevented 
from  profitably  carrying  on  the  same. 

Plea,  as  to  the  seizing  and  taking  the  goods  and  chattels  in  the 
declaration  mentioned,  actionem  non  ;  because  the  defendants  say, 
that  after  the  commencement  of  this  suit,  and  after  the  passing  of 
the  5  &  6  Vict.  c.  122  (setting  out  a  trading,  petitioning  creditor's 
debt,/^f,  appointment  of  assignees,  &c.,)  by  reason  of  which  said 
premises,  and  by  force  of  the  statute  &c.,  one  C.  D.  then  and  from 
henceforth,  and  before  the  delivery  of  the  declaration  in  this  cause, 
became  and  was,  and  is  assignee  of  the  estate  and  effects  of  the 
plaintiff,  as  such  bankrupt,  and  entitled  to  claim  and  demand 
and  sue  for  the  causes  of  action  in  the  introductory  part  of  this 
plea  mentioned,  and  each  and  every  of  them:  concluding  to  the 
country. 

General  demurrer,  and  joinder  in  demurrer. 

Peacock^  in  support  of  the  demurrer  : 

The  question  intended  to  be  raised  by  this  demurrer  is,  whether 
aright  of  action  in  trespass  for  breaking  and  entering  the  plaintiff's 
*house,  and  seizing  his  goods,  passes  to  his  assignees  on  his  bank-  [  *627  j 
ruptcy.  And  it  is  submitted  that  it  clearly  does  not ;  because  the 
damages  in  such  an  action  are  not  confined  to  the  value  of  the 
goods,  but  may  be  given  also  for  the  annoyance  and  personal 
injury  occasioned  to  the  plaintiff  himself ;  and  these  damages  the 
assignees  could  not  recover.  The  bankrupt  therefore  may  sue 
in  such  a  case,  and  will  hold  the  damages,  when  recovered,  in 
trust  for  his  assignees.  It  was  expressly  held  in  Clark  v.  Calvert  (i), 
and  Spence  v.  Rogers  (2),  that  a  bankrupt's  right  of  action  for 
trespass  quare  clauswn  /regit  does  not  pass  to  the  assignees ;  and 
this  case  is  not  distinguishable  in  principle.  He  was  then  stopped 
by  the  Court. 

(1)  21  IL  E.  528  (8  Taunt.  742).  (2)  Ante,  p.  575. 

44 — 2 
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Breweb  Hawkins,  contra : 

r. 
Dew.  The  assignees  derive  their  right  to  sue  for  injuries  done  to  the 

estate  of  the  bankrupt  from  the  stats.  6  Geo.  lY.  c.  16,  and  1  &  2 

Will.  lY.  c.  56.    By  the  28th  section  of  the  latter  Act,  "  all  the 

personal  estate  and  effects  of  the  bankrupt''  vest  absolutely  in 

the  assignees  (i) ;  and  the  Act  is  to  be  construed  beneficially  for 

creditors. 

(Lord  Abinoer,  C.  B.  :  You  would  not  say  that  an  action  for 
assault,  or  for  seduction,  passed  to  the  assignees.) 

No;  the  former  is  a  tort  to  the  person  only;  and  in  the  latter 
damages  are  given  for  the  injured  feelings  of  the  plaintiiSf,  which 
cannot  be  recovered  by  the  assignees :  Hoicard  v.  Crowther  (2). 

(Lord  Abikoer,  C.  B.  :  So  this  is  an  action  for  a  trespass  involving 
a  personal  injury  and  annoyance  to  the  plaintiff.) 

But  the  plea  is  expressly  confined  to  the  taking  of  the  goods ;  the 
annoyance,  by  disquieting  the  plaintiff,  &c.,  if  any,  is  attributable 
to  the  breaking  and  entering  the  house. 

(Lord  Abinoeb,  G.  B.  :  The  taking  of  the  goods  implies  an  incon- 
venience by  the  loss  of  them  for  a  time. 

BoLFB,  B. :  The  declaration  states,  that  persons  who  lodged  in 
the  house  left  it  in  consequence.) 

[  *628  ]  THhskt  "^is  an  injury  to  the  personal  estate  of  the  bankrupt,  by  the 
diminution  of  his  profits,  not  to  his  person.  It  is  clear  an  action 
of  trover  would  have  passed  to  the  assignees. 

(Lord  Abinobr,  G.  B.  :  There  the  value  of  the  goods  would  be  the 
measure  of  the  damages,  but  here  the  jury  may  give  damages  for 
the  loss  of  goods,  beyond  their  value.) 

Davis  V.  Oswell  (3)  shows  that  special  damage  may  be  recovered  in 
trover,  if  laid.  If  this  action  can  be  maintained,  a  bankrupt  may 
always  sue  in  case  of  any  mere  tort  to  the  personal  estate,  for  which 
trover  would  lie,  by  merely  introducing  into  the  declaration  some 
such  allegation  of  personal  injury  as  is  laid  here,  however  false. 
None  of  the  special  damage  set  out  in  this  declaration  includes 

(1)  Soe  now  Bankruptcy  Act,  1883  (2)  68  B.  E.  823  (8  11.  ft  W.  601). 

(46  &  47  Yict.  0.  52),  s.  44.— A.  C.  (3)  48  E.  B.  850  (7  Oar.  ft  P.  804). 
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any  personal  injury  in  respect  of  which  the  plaintiff  could  recover     Brrwrb 
damages.     A  plaintiff  must  have  sustained  some  personal  incon-        drV. 
venience  in  all  cases  of  trespass  or  trover,  but  that  cannot  prevent 
the  right  of  action  from  vesting  in  the  assignees.     Here  the  plea  is 
expressly  limited  to  the  seizing  and  taking  of  the  goods,  which  is 
purely  a  damage  to  the  personal  estate. 

(Lord  Abikger,  G.  B.  :  If  it  had  been  applied  merely  to  the  value 
of  the  goods,  it  might  be  different.) 

The  defendant  could  not  plead  to  the  value  in  trespass ;  that  would 
be  pleading  to  the  damages,  instead  of  to  the  wrongful  act.  Under 
this  declaration,  so  far  as  regards  the  seizing  and  taking  of  the 
goods,  the  plaintiff  could,  prima  facie,  recover  only  the  value.  The 
case  of  trespass  qii.  cl.freg.  is  quite  different;  the  land  would  only 
go  to  the  assignees  in  case  they  elected  to  take  the  term.  He  cited 
Porter  v.  Vorley  (1),  Hancock  v.  Caffyn  (2),  Wright  v.  Fairfield  (3), 
and  Beckham  v.  Drake  (4). 

Lord  Abinoer,  G.  B.  : 

The  substantial  gr jund  on  which  *this  case  is  to  be  decided  is  [  •629  ] 
this, — whether,  on  this  declaration  as  it  stands,  the  jury  could  give 
vindictive  damages,  for  the  seizing  and  taking  of  the  goods,  beyond 
their  value.  For  the  breaking  and  entering  it  is  admitted  they 
might  give  damages  beyond  the  amount  of  the  actual  injury.  Now 
I  think  that  under  this  declaration  the  plaintiff  might  give  evidence 
to  show  that  the  entering,  and  the  seizure  of  the  goods,  were  made 
under  a  false  and  unfounded  pretence  of  a  legal  claim,  and  that 
thereby  the  plaintiff  was  greatly  annoyed  and  disturbed  in  carrying 
on  his  business,  and  was  believed  to  be  insolvent,  and  that  in 
consequence  his  lodgers  left  him.  Might  not  the  jury  then  give 
vindictive  damages  for  such  an  injury,  beyond  the  mere  value  of 
the  goods?  If  they  might,  on  this  plea  they  are  not  precluded 
from  doing  so,  because  the  plea  goes  to  deprive  the  plaintiff  alto- 
gether of  the  right  of  action  for  the  seizing  and  taking  of  the  goods. 
I  do  not  say  that  the  defendants  might  not  have  limited  their  plea 
so  as  to  make  it  good  for  this  purpose,  by  stating  that,  so  far  as 
regarded  the  value  of  the  goods,  the  plaintiff  had  lost  his  right  of 
action  by  his  bankruptcy :  but  upon  issue  joined  on  this  plea,  the 

(1)  9  Bing.  93;  2  Moo.  &  So.  141.      (4)  60  R.  B.  678  (9  M.  &  W.  79;  11 

(2)  8  Bing.  359 ;  1  Moo.  &  Sc.  521.    M.  &  W.  315). 

(3)  2  B.  &  Ad.  727. 
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Bbewieb 

V, 

Dew. 


[•630] 


jury  might  have  given  much  larger  damages  in  respect  of  the 
manner  of  the  seizure,  beyond  the  mere  value  of  the  goods.  On 
this  ground  I  am  of  opinion  that  the  plea  is  bad,  and  that  there 
must  be  judgment  for  the  plaintiff. 

GuRNBY,  B.,  concurred. 

RoLFB,  B. : 

I  am  of  the  same  opinion.  I  quite  agree  as  to  the  propriety  of 
the  test  applied  to  this  case  by  my  Lord;  and  I  not  only  think 
that  vindictive  damages  might  be  given  here,  but  also  that  there  is 
special  damage,  properly  alleged,  in  this  declaration,  for  which  the 
assignees  could  not  have  maintained  an  action.  The  plaintiff  com- 
plains not  only  that  the  defendants  took  his  goods,  but  that  they  did 
so  under  a  false  and  pretended  claim  of  right ;  that  he  *wa8  thereby 
much  annoyed  and  prejudiced  in  his  business,  and  believed  to  be 
insolvent;  and  that,  by  means  of  the  premises,  certain  lodgers, 
being  induced  to  believe  that  he  was  in  embarrassed  circumstances, 
and  that  the  defendants  were  entitled  to  seize  the  goods  for  a  debt, 
quitted  his  house.  That  is  an  allegation  of  special  damage  in 
respect  of  which  the  jury  might  give  damages,  and  not  one  for 
which  the  assignees  could  have  a  right  of  action,  although  the 
money  when  recovered  might  belong  to  them.  This  plea  therefore 
goes  too  far :  I  do  not  say  whether  it  might  not  have  been  so  framed 
as  to  be  a  defence,  if  pleaded  to  a  part  only  of  the  cause  of  action ; 
but  as  it  is,  it  goes  too  far,  in  being  altogether  in  denial  of  all 
damages  by  reason  of  the  seizing  and  taking  of  the  goods. 

Judgment  for  the  plaintiff. 


1843. 
May  31. 

Eacoh,  of 
Pleas. 

[630] 


FORBES  V.  PEACOCK. 

(11  Meeson  &  Welsby,  630—640 ;  S.  C.  12  L.  J.  Ex.  460;  7  Jur.  953 ; 
1  D.  &  L.  383.) 

A  testator,  after  directing  all  his  just  debts  to  be  paid»  and  bequeathing 
certain  personal  estate  to  his  wife  for  life,  devised  a  freehold  house  to  her 
*'  for  her  natural  life,  with  liberty  to  sell  it  in  case  a  good  offer  is  made, 
and  invest  the  proceeds  of  it  in  the  5/.  per  cent  stock,  for  her  benefit  daring 
her  Hfe."  And  in  a  subsequent  part  of  the  will  he  desired  that,  '*at  the 
death  of  his  wife,  the  residue  of  his  estate  might  then  be  collected,  including 
the  proceeds  of  the  house  and  lot,  if  not  previously  sold,  to  be  then  dis- 
posed of  to  good  advantage,  to  be  divided  as  follows,"  &c.  He  appointed 
his  wife,  the  plaintiff,  and  one  H.  C,  to  be  executrix  and  executors  of  his 
will.  The  plaintiff  and  the  widow  proved  the  will.  B.  C,  the  other 
executor^  died  in  the  lifetime  of  the  widow.  After  the  death  of  the  widow. 
the  plaintiff,  the  surviving  executor,   entered  into  a  contract  with  the 
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defendant  for  the  sale  of  the  house :  Held«  thai,  whether  thero  were  or       Forbes 
were  not  debts  unpaid,  and  whether  it  was  or  was  not  uncertain  whether  «. 

any  debts  remained  unpaid,  the  plaintiff  had  a  power  to  sell  and  convey      Pbacock. 
the  house  in  fee-simple. 

Quaere,  whether  the  widow  could  have  sold  the  house  in  her  lifetime, 
without  the  concurrence  of  the  executors. 

The  following  case  was  sent  by  the  Yice-Chancellor  of  England 
for  the  opinion  of  this  Goart : 

John  Fisher  Throckmorton,  at  the  time  of  making  his  will,  and 
at  his  death,  was  seised  in  fee-simple  of  a  messuage,  garden,  and 
other  hereditaments,  in  Hornsey  Lane,  in  the  county  of  Middlesex, 
and  by  his  will  of  the  18th  of  March,  1815,  devised  as  follows: 
**  All  my  just  debts  to  *be  paid,  and  all  debts.  First,  I  give  and  [  •ssi  ] 
bequeath  to  my  dear  wife,  Elizabeth  Throckmorton,  all  plate,  jewels, 
wines,  household  furniture,  monies  at  the  bankers,  or  elsewhere, 
belonging  to  me,  and  all  stock  in  the  funds,  partly  during  her 
natural  life,  and  partly  at  her  own  disposal,  as  shall  hereinafter  be 
provided  for.  Secondly,  in  order  that  she  my  aforesaid  dear  wife, 
Elizabeth  Throckmorton,  may  have  wherewithal  to  support  herself 
comfortably,  I  wish  her  to  lay  out  in  Government  annuities  for  her 
life  2,500Z.  sterling,  half  in  the  Consols,  and  half  in  the  Beduced 
SZ.  per  Gents.,  which  will  bring  her  payments  in  quarterly.  The 
remainder  of  my  property  I  desire  may  be  invested  in  the  5Z. 
per  cent,  stock,  for  her  benefit  during  her  natural  life.  Thirdly, 
the  house  and  ground  on  which  it  stands,  garden,  and  all  thereto 
belonging,  being  now  my  own  freehold  property,  paid  for,  and 
without  incumbrance,  I  give  to  her  for  her  natural  life,  with  liberty 
to  sell  it  in  case  a  good  offer  is  made,  and  invest  the  proceeds  of  it 
in  the  hi,  per  cent,  stock,  for  her  benefit  during  her  life ;  or  she 
may  let  it  on  a  running  lease  for  seven  or  fourteen  or  twenty-one 
years,  the  said  lease  to  expire  and  terminate  at  the  first  of  the 
three  of  the  above  periods  that  may  happen  subsequent  to  her 
demise.  Out  of  my  estate,  the  monies  so  directed  to  be  invested  as 
aforesaid,  or  any  part  of  them,  I  give  and  bequeath,  at  the  death 
of  my  said  dear  wife,  to  Mary  May,  great  niece  of  my  said  dear 
wife,  provided  she  conducts  herself,  as  she  has  always  hitherto 
done,  to  her  aunt's  and  my  satisfaction,  1,000Z.  for  her  sole  use 
and  benefit ;  and  also  interest  of  1,000Z.  52.  per  cent,  stock,  during 
her  the  said  Mary  May's  natural  life.  Fourthly,  should  the  afore- 
said Mary  May  die  before  her  aunt,  Elizabeth  Throckmorton,  then 
the  1,000/.  left  as  above  for  her  sole  use  and  benefit  is  to  be  with 
the  rest  of  my  remaining  property,  to  form  a  residuary  fund,  to  be 
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FoBBEs      disposed  of  as  hereinafter  to  be  named  at  the  death  of  my  aforesaid 
Peacock,     wife :  but  in  case  of  her  the  said  Mary  May's  decease,  as  above  said, 

[  *632  ]  before  *that  of  her  aunt  Elizabeth  Throckmorton,  then  and  in  that 
case  only,  I  give,  at  the  death  of  Elizabeth  Throckmorton,  the 
interest  of  the  1,0002.  5Z.  per  cent,  stock  spoken  of  as  aforesaid  to 
Mary  Graham  and  Eliza  Graham,  daughters  of  my  late  good  friend 
and  brother-in-law,  Joseph  Graham  of  Harwich,  jointly  and  equally, 
or  to  the  survivor  of  them  daring  their  lives,  and  at  their  deaths  to 
be  divided  with  the  residuary  property  as  above  spoken  of.  Fifthly, 
I  desire  that,  at  the  death  of  my  dear  wife  Elizabeth  Throckmorton, 
the  residue  of  my  estate  may  then  be  collected,  including  the  pro- 
ceeds of  the  house  and  lot;  if  not  previously  sold,  to  be  then 
disposed  of  to  good  advantage,  and  divided  as  follows :  My  sister 
Sarah  Foreman,  of  Freehold,  Monmouth  county,  state  of  New 
Jersey,  in  America,  has  four  children;  and  my  brother  Samael 
Throckmorton,  deceased,  has  left  three  children,  perhaps  four ;  bat 
to  them,  be  they  seven  or  be  they  eight,  I  give  and  bequeath  all 
the  residue  of  my  property  as  aforesaid  mentioned,  to  be  equally 
divided,  share  and  share  alike,  or  to  the  survivors  of  them.  Sixthly, 
on  the  decease  of  the  aforesaid  Mary  May,  or  of  Mary  Graham  and 
Eliza  Graham,  whichever  or  whoever  of  them  shall  have  the  benefit 
and  receive  the  interest  of  the  1,0002.  51.  per  cent,  stock  as  aforesaid, 
the  principal  is  then  to  revert  to  the  residuary  fund  as  aforesaid, 
and  to  be  divided  therewith.  Seventhly,  whatever  property  may 
be  willed  to  me  by  my  dear  mother  Caroline  Throckmorton,  or  by 
whomsoever,  I  give  it  to  my  aforesaid  dear  wife  during  her  life, 
and  at  her  death  to  form  part  of  the  residuary  fund,  as  before 
mentioned,  and  to  be  divided  at  her  death  with  the  same.  I  appoint 
my  dear  wife  to  be  my  executrix,  and  I  request  the  favour  of  my 
good  friends,  John  Hopton  Forbes,  Esq.,  of  Ely  Place,  Holbom, 
and  Bobert  Cooper  of  Guildford,  will,  jointly  with  my  aforesaid  dear 
wife,  become  my  executrix  and  trustees  to  this  my  will." 
The  testator  died  in  1815,  leaving  his  wife  and  the  executors  him 

[  •ess  ]  surviving.  Mr.  Forbes  and  the  testator's  widow  *proved  the  will. 
The  widow  died  in  April,  1840,  leaving  Forbes  her  surviving.  The 
other  executor.  Cooper,  died  previously.  Forbes  having,  in  May, 
1840,  put  up  the  messuage,  &c.  for  sale,  the  defendant  Peacock, 
who  became  the  purchaser,  objected  to  the  title,  on  the  ground  that 
it  did  not  appear  whether  the  plaintiff  sold  the  messuage  in  his 
character  of  executor,  and  for  the  purpose  of  paying  the  debts  of 
the  testator,  or  whether  any  debts  remained  unpaid,  or  whether  he 
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sold  as  trustee  under  the  will,  and  lor  the  purpose  of  distributing       Forbes 
the  proceeds  of  the  sale  amongst  the  parties  beneficially  entitled,     peacock. 
A  suit  was  afterwards  brought  in  the  Court  of  Chancery  by  the 
plaintiff  against  the  defendant,  for  the  specific  performance  of  the 
agreement  to  purchase. 

The  questions  for  the  opinion  of  this  Court  are :  first,  whether 
the  plaintiff,  under  the  testator's  will,  had  power  to  sell  the  said 
hereditaments,  and  convey  the  same  to  the  defendant  in  fee-simple, 
in  case  the  debts  of  the  testator  remain  unpaid.  Secondly,  whether 
the  plaintiff  has  such  power,  in  case  it  is  uncertain  whether  any 
debts  of  the  testator  remain  unpaid.  Thirdly,  whether  the  plaintiff 
has  such  power,  in  case  no  debts  of  the  said  testator  remain  unpaid. 

James  Parker ^  for  the  plaintiff: 

All  the  three  questions  proposed  ought  to  be  answered  in  the 
afSrmative.  Under  this  devise,  the  plaintiff  has  power  to  sell  the 
bouses,  and  the  proceeds  of  the  sale  are  equitable  assets,  to  be 
applied  and  distributed  by  him.  The  effect  of  throwing  the  real 
and  personal  estate  into  one  fund,  on  which  the  legacies  are 
chargeable,  has  made  the  real  estate  liable :  Cole  v.  Turner  (i). 
And  the  same  parties  being  appointed  executors  and  trustees,  one  of 
the  duties  of  the  trustees  is  the  sale  of  the  real  estate.  In  Tylden 
V.  Hyde  (2),  where  the  ^testator  directed  his  real  and  personal  [  *634  ] 
property  to  be  sold  and  divided  among  his  sisters,  it  was  held  that 
a  power  to  sell  the  real  property  was  implied.  In  this  very  case  of 
Forbes  v.  Peacock  (3),  when  before  the  Vice-Chancel  lor  of  England, 
in  August,  1840,  his  Honour  decided,  on  the  authority  of  Ward  v. 
Devon  (4),  that  the  plaintiff,  as  the  surviving  executor,  had  power 
to  sell  the  house  and  to  give  a  receipt  for  the  purchase-money. 
In  Viner's  Abr.  "  Devise"  (2  c),  pi.  1  (5),  it  is  thus  stated :  **  Devise 
of  lands  to  be  sold  for  payment  of  his  debts.  It  shall  be  sold 
by  his  executors,  and  the  naming  of  his  executors  is  sufScient." 
And  in  pi.  2,  it  is  said,  ''  Where  lands  were  devised  to  be  sold, 
and  the  monies  to  be  distributed  to  several  persons,  and  no 
person  was  named  to  sell,  there,  by  the  consent  of  counsel,  it 
was  decreed  that  the  executors  should  sell."  The  power  goes 
with  the  of&ce:  Chan.  Cas.  179.  In  an  Anonymoiis  case  (6), 
such  power  was  held  to  be  executable  by  the  survivor.     And  in 

(1)  4  Rubs.  376.  own  MS. ;  p.  160. 

(2)  25  E.  E.  194  (2  Sim.  &  St.  238).  (5)  Vol.  8,  fo.  468. 

(3)  11  Sim.  152.  (6)  2  Leon.  223,  case  276. 

(4)  Which  he  there  stated  from  his 


698  1848.     EX.     11  MEE.  &  W.  684—635.  :k.b. 

FoBBBs  another  Anonymous  case  (i),  where  A.  devised  all  his  lands  to 
Pkaoook.  ^'9  **  except  a  manor,  which  I  appoint  to  pay  my  debts,"  and 
made  two  executors,  it  was  held,  that  one  having  died,  the  other 
might  '*  sell  the  manor  to  pay  the  debts."  So  a  power  by  impli- 
cation may  be  exercised  by  one  executor  surviving:  2  Leon.  220» 
case  276.  In  1  Sugden  on  Powers,  188,  it  is  said,  *'  It  appears, 
therefore,  to  be  settled,  that  a  power  in  a  will  to  sell  or  mortgage, 
without  naming  a  donee,  will,  if  a  contrary  intention  do  not  appear, 
vest  in  the  executor,  if  the  fund  is  to  be  distributable  by  him, 
either  for  payment  of  debts  or  legacies ; "  thus  assuming  that  the 
executor  is  the  person  who  has  the  power  of  sale.  And,  even  if  the 
will  had  been  silent  about  debts,  the  implication  of  law  would  be  the 
same,  for  in  Tylden  v.  Hyde  and  Ward  v.  Devon  nothing  was  said 

[  *635  ]  about  debts.  *  It  was  the  duty  of  the  executors  to  sell  for  other 
purposes  than  the  payment  of  debts,  but  when  the  land  is  sold,  it  is 
applicable  to  all  the  purposes  for  which  the  personal  estate  is  liable. 
And  here  there  was  a  direction  to  pay  debts ;  but  that  does  not 
alter  the  law. 

(Lord  Abinoeb,  C.  B.  :  Would  not  the  purchaser  be  bound  to 
look  to  the  application  of  the  purchase-money  ?) 

No ;  the  purchaser  would  be  discharged  by  payment  of  the 
purchase-money  to  the  trustee :  Johnson  v.  Kennett  (2),  Eland  v. 
Ela7id  (3). 

Secondly,  the  next  point  is,  whether  this  power  of  sale  survives, 
and  can  be  executed  by  the  surviving  executor.  In  Co.  Litt.  113  a, 
this  very  case  is  put,  and  it  is  said  :  ''  But  if  a  man  deviseth  lands 
to  his  executors  to  be  sold,  and  maketh  two  executors,  and  the  one 
dieth,  yet  the  survivor  may  sell  the  land ;  because  as  the  state  so 
the  trust  shall  survive."  In  Sugden  on  Powers,  144,  it  is  said: 
**  Mr.  Hargrave  has  endeavoured  to  establish,  that,  where  the 
power  is  given  to  executors,  or  to  persons  nominatim  in  that 
character,  the  survivor  may  sell,  as  the  power  is  given  to  them 
ratione  officii;  and  as  the  office  survives,  by  parity  of  reason  the 
authority  should  also  survive.  And  the  liberality  of  modem  times 
will  probably  induce  the  Courts  to  hold,  that,  in  every  case  where 
the  power  is  given  to  executors,  as  the  office  survives,  so  may 
the  power." 

(BoLFE,   B. :  Where  the  power  to  the  executors  to  sell  arises  by 

(1)  3  Dyer,  371  a,  pi.  3.  (3)  4  My.  &  Cr.  420. 

(2)  3  My,  &  K.  624, 
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implication,  the  power  to  the  survivor  to  sell  will   arise  in  the       Forbes 
same  way.)  Pbacook. 

Then  the  executors  have  power  to  sell,  whether  there  are  debts 
or  not. 

J.  L.  Bird,  contra : 
The  executor  has  no  power  of  sale.  The  question  is  one  of 
intention.  The  testator's  object  was  that  his  estate  should  be 
distributed  amongst  the  parties  entitled,  and  never  come  to  the 
hands  of  the  executors.  *And  in  Bentliam  v.  Wiltshire  (i),  it  was  [•636] 
held  that  executors  have  only  power  to  sell  the  real  estate  where 
it  is  expressly  given,  or  necessarily  to  be  implied,  from  the  pro- 
duce being  to  pass  through  their  hands  in  the  execution  of  their 
ofiSca  The  authorities  quoted  on  the  other  side  have  no  application 
to  this  case,  because  they  proceeded  on  the  ground,  that  the  execu- 
tors, having  power  to  sell  the  personal  estate,  had  the  same  power 
over  the  real.  The  words  "  the  remainder  of  my  property," 
mentioned  in  the  second  clause  of  the  will,  mean  what  remained 
after  payment  of  debts,  which  was  intended  by  the  testator  to  be  a 
clear  fund  for  the  benefit  of  the  widow  during  her  life,  and  after  her 
death  for  the  residuary  legatees.  And  the  fifth  clause  provides, 
that  at  the  death  of  his  wife  the  residue  of  his  estate  may  then  be 
collected,  including  the  proceeds  of  the  house  and  lot,  and,  if  not 
previously  sold,  to  be  then  disposed  of  and  divided  as  therein 
mentioned.  The  party  who  took  the  estate  on  the  death  of  the 
widow,  subject  to  the  legacies,  namely,  the  heir-at-law,  is  the  party 
to  pay  the  legacies,  and  not  the  executors.  Where  legacies  are  given 
payable  out  of  personal  estate,  they  are  payable  by  the  executors;  but 
when  they  are  payable  out  of  the  real  estate,  the  executors  have 
nothing  to  do  with  the  payment  of  them.  What  was  said  by  the 
Master  op  the  Rolls,  in  giving  judgment  in  Keeling  v.  Brown  (2),  is 
applicable  to  this  case:  ''  Here  is  no  charge  of  the  debts  upon  the  real 
estate ;  but  a  mere  direction  to  the  executors  to  pay  the  debts,  without 
giving  them  any  other  fund  than  the  personal  estate  out  of  which 
they  can  fulfil  that  duty.  There  is  no  devise,  no  trust  in  them,  of 
the  real  estate,  which  is  otherwise  disposed  of.  I  cannot,  with  all 
the  disposition  I  always  feel  to  give  such  a  construction  to  wills  as 
shall  make  testators  honest,  construe  this  into  a  charge  upon  the 
real  estate."  There  was  *  clearly  no  intention  on  the  part  of  this  [  •637  ] 
testator  to  postpone  the  payment  of  his  debts  until  after  the  death 
(1)  20  R.  B.  271  (4  Madd.  44).  (2)  5  R.  E.  70  (5  Ves,  361). 
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Forbes       of  his  wife  ;  and  if  there  were,  the  will  would  be  within  the  statnte 
Peacock,      against  fraudulent  devises. 

Secondly,  if  a  power  was  given  to  the  plaintiff  and  the  other 
executors  to  sell  at  all,  it  was  not  given  to  them  in  their  character 
of  executors,  but  as  trustees,  for  the  widow  was  to  sell  with  them ; 
and  if  so,  the  power  was  determined  by  the  death  of  Cooper,  the 
other  executor ;  for  the  surviving  trustee  could  not  sell.  That  was 
expressly  decided  by  Townsend  v.  Wilson  (i).  It  could  only  be 
executed  by  the  two.  And  if  the  object  for  which  the  power  is 
created  is  unattainable,  the  power  ceases.  Then,  as  to  the  third 
question,  if  there  were  no  debts  remaining  unpaid,  there  eoald  be 
no  such  power ;  and  if  the  power  did  originally  exist,  it  is  gone. 
Mortlock  V.  Buller  (2)  is  in  point.  There  it  was  the  impression  of 
the  Yice-Ghancellor  that,  if  there  were  no  debts,  the  power  of  sale 
no  longer  existed  (3). 

Parker  replied. 

Lord  Abdyger,  G.  B.  : 

It  appears  to  me,  upon  the  authority  of  the  cases  cited  by  Mr. 
Parker,  that,  where  a  power  is  given  to  sell  property  for  the  purpose 
of  either  paying  debts  or  legacies,  or  of  converting  them  into  a 
residuary  fund,  that  power  must  from  its  nature  belong  to  the 
executors.  The  estate  no  doubt  in  point  of  law  descends  to  the 
heir-at-law,  subject  to  the  power  to  sell ;  but  the  heir-at-law  is  not 
bound  to  make  any  distribution  ;  that  is  the  duty  of  the  executors. 
The  argument  which  arises  as  to  debts  arises  also  upon  a  question 
as  to  the  real  estate ;  therefore,  let  us  look  at  the  matter  without 
encumbering  it  with  that.  Suppose  nothing  were  stated  about 
debts,  who  is  the  person  finally  to  distribute  the  estate  ?  All  the 
[  •638  ]  money  invested  must  be  invested  in  the  *  names  of  the  executors. 
The  persons  who  are  entitled  to  the  residuary  fund  must  be  satis- 
fied by  the  executors ;  no  other  person  is  bound  to  distribute  it 
amongst  them.  Then  the  executors  being  the  persons  who  are  to 
distribute  it,  what  are  they  to  do  ?  Why  the  house,  if  it  be  not  sold 
during  the  wife's  lifetime,  is  to  be  disposed  of  to  the  best  advantage, 
and  the  proceeds  are  to  be  divided ;  so  that  the  house  is  to  form 
part  of  the  residuary  fund,  and  is  to  be  mixed  up  with  the  personal 
estate,  of  which  the  executors  have  the  admitted  distribution ;  it 

(1)  19  E.  E.  398  (1  B.  &  Aid.  608).  (3)  See  Jurist  for  1842,  p.  478. 

(2)  7E.  E.  417(10Ve8.  292). 
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is  to  form  part  of  the  sabject-matter  which  they  have  to  divide      Fobbbs 
among  the  persons  to  whom  the  property  is  to  be  divided.  Pbagook. 

There  may  be  some  doabt  in  this  case  whether  the  wife  alone 
had  power  to  sell.  By  the  words  of  the  will  she  had  liberty  to 
sell,  bat  I  doubt  very  much  whether  a  purchaser  would  have  con- 
sented to  take  the  estate  upon  her  sale  only,  unless  the  other 
executors  had  joined.  However,  assuming  she  had  the  power 
to  sell  during  her  lifetime,  this  is  a  power  which  attaches  to  the 
executors  after  her  death.  If  the  heir-at-law  is  to  do  it,  it  must  be 
done  by  the  sanction  of  the  Court  of  Chancery ;  but  is  he  to  receive 
the  money,  and  not  to  be  bound  also  to  execute  the  trusts  of  the 
will  ?  And  there  is  a  circumstance  undoubtedly  in  this  will  of  some 
weight;  these  executors  are  also  mentioned  as  trustees,  with  regard 
to  the  real  estate  which  is  to  be  sold.  That  seems  very  much  like 
a  declaration  that  they  are  to  be  trustees  to  receive  the  money  for 
the  benefit  of  the  parties  entitled  to  it. 

However,  upon  the  weight  of  the  authorities,  it  appears  to  me 
that  the  executors  have  power  to  sell,  and  that  the  wife  had  only  a 
life  interest. 

GuRNBY,  B.,  concurred. 

HoLFE,  B. : 

I  am  of  the  same  opinion.  It  is  to  be  observed,  that  in  this  case 
no  power  is  given  in  express  terms ;  *  the  power,  therefore,  is  a  [  •639  ] 
power  to  arise  by  implication  of  law :  and  it  does  arise  by  implica- 
tion of  law,  because  the  fund  to  be  produced  by  the  sale  is  to  be 
distributed  in  a  way  in  which  the  executors  alone  can  distribute  it ; 
and  therefore  all  question  as  to  survivorship  is  out  of  the  case, 
because  the  same  implication  which  gives  it  to  two  executors,  gives 
it  to  one,  for  the  purpose  of  distributing  the  fund  in  the  way  in 
which  it  is  directed  to  be  distributed  by  both. 

Looking  at  the  first  part  of  the  will,  I  have  not  any  doubt  that  it 
was  the  intention  of  the  testator  to  charge  the  debts  upon  the  real 
estate.  And  in  some  one  of  the  cases,  I  recollect  it  has  been  said 
that  the  Court  are  so  anxious  to  find  out  that  intention,  that  if  a 
party  merely  talks  of  his  debts,  they  will  imply  that  they  are 
intended  to  form  a  charge  upon  his  real  estates ;  as  if  a  man  said, 
''  I  direct  all  my  just  debts  to  be  paid,"  that  would  amount  to  a 
charge;  but  if  he  said,  "I  direct  all  the  debts  due  to  me  at  the 
time  of  my  decease  to  be  collected,"  that  would  vary  the  case.    But 
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FoBBKs  that  does  not  at  all  vary  the  duty — they  can  only  be  collected  by 
Pbaoock.  the  executors.  But  then  it  may  be  said,  the  wife  has  the  property 
for  her  life,  with  liberty  to  sell  it.  I  concur  with  my  Lord,  that  it 
is  a  doubtful  point,  whether  singly  she  has  power  to  sell ;  but  if  she 
concurs  with  the  other  executors,  it  may  be  sold  in  her  lifetime.  It 
is  clear,  whatever  the  power  of  sale,  the  money  is  to  come  to  all 
three  of  them,  because  it  is  to  be  invested  for  her  benefit ;  and  that 
means,  not  that  it  is  to  be  invested  in  her  name,  but  in  the  names 
of  those  who  are  securities  during  her  life  for  those  who  are  after- 
wards entitled.  Then  there  is  a  legacy  of  1,000Z.  to  her;  and,  if 
she  dies,  the  1,000Z.  is,  with  the  rest  of  the  testator's  remaining 
property,  to  form  a  residuary  fund,  to  be  disposed  of  as  in  the  will 
is  directed.  That  is  the  way  in  which  the  residuary  fund  is  to 
arise,  and  that  fund  includes  the  debts  to  be  collected,  and  the 
proceeds  of  the  house.  Nothing  is  more  clear  than  that  the 
[  *640  ]  legacies  form  a  charge  upon  this  general  fund,  and  that  *the  real 
estate  ought  to  be  treated  just  as  if  it  were  personal  property. 
Sometimes  these  cases  are  involved  in  doubt  and  obscurity,  but 
this  is  one  in  which  there  is  very  little  doubt  indeed. 

The  questions  sent  to  us  by  the  Yice-Chancellob  must  therefore 
be  answered  in  the  affirmative. 

The  following  Certificate  was  afterwards  sent  : 

**  We  have  heard  this  case  argued  by  counsel,  and  have  considered 
the  same ;  and  we  are  of  opinion,  that,  whether  there  are  or  are 
not  debts  unpaid,  and  whether  it  is  or  is  not  uncertain  whether  any 
debts  remain  unpaid,  the  plaintiff  has  a  power  to  sell  and  convey 
the  hereditaments  mentioned  in  the  case  to  the  defendant  in  fee- 
simple.     Dated  this  1st  day  of  June,  1848. 

"  Abikgbr. 

**  J.  GURNBY. 
"R.  M.  ROLFB." 


1813.  EDWARDS  V.   13AUGH  (l). 

May3\.        ^j  ^  Meeson  &  Welsby,  631—647  ;  12  L.  J.  Ex.  426 ;  7  Jur.  607 ;  1  D.  &  L.  3D4). 

Exch,  of  In  an  action  of  assumpsit,   the  declaration  stated,  that  disputes  and 

'^^^*  controversies  were  pending  between  the  plaintiff  and  the  defendant,  as 

[  ^^M  to  whether  or  not  the  defendant  was  indebted  to  the  plaintiff  in,  to  wit,  the 

sum  of  173/.  2s,  Sd.,  for  money  lent  to  and  paid  for  the  defendamt  by  the 
plaintiff;  and  thereupon,  in  consideration  that  the  plaintiff  would  then 
promise  the  defendant  not  to  sue  him  at  any  time  for  the  recoTeiy 
of  the    said  sum  so  in  dispute  between  them,  and  would  accept  from 

(1)  Cf.  Wade  V.  Simeon  (1846)  2  C.  B.  548,  15  L.  J.  C.  P.  114.— A.  C. 


VOL.  LXiii.]     1843.    EX.     11  MEE.  &  W.  641—642.  703 

the  defendant  the  sum  of  100/.,  in  full  satisfaction  and  discharge  of  the      Edwabdb 
same,  the  defendant  promised  the  plaintiff  to  pay  him  the  sum  of  100^  v. 

within  a  reasonable  time :    Held,  that  the  declaration  was  bad,  as  not        BAt70H. 
showing  a  sufficient  consideration    for    the    promise;    there    being    no 
allegation  of  any  debt  being  due  [or  that  there  was  any  reasonable  ground 
for  claiming  a  debt]  (1),  but  merely  that  a  dispute  and  controversy  existed 
respecting  it. 

Assumpsit.    The  declaration  stated,  that  before  and  at  the  time 

of  the  making  of  the  promise  by  the  defendant  hereinafter  in  this 

count  mentioned,  to  wit,  on  &c.,  certain  disputes  and  controversies 

were  pending  between  the  plaintiff  and  defendant,  as  to  whether  or 

not  the  defendant  was  indebted  to  the  plaintiff  in,  to  wit,  the  sum 

of  1782.  28.  Sd.y  for  money  before  then  lent  to  and  paid  for  the 

defendant  by  the  plaintiff,  at  her  request,  and  for  interest  upon 

and  for  the  forbearance  by  the  plaintiff,  at  the  defendant's  request, 

of  monies  before  due  and  owing  from  the  defendant  to  the  plaintiff 

for  divers  long  spaces  of  time  elapsed,  and  for  money  found  to  be 

due  from  the  defendant  to  the  plaintiff  on  an  account  then  stated 

between  them ;  and  thereupon  heretofore,  to  wit,  on  the  day  and 

year  last  aforesaid,  in  consideration  that  the  plaintiff,  at  the  request 

of  the  defendant,  would  then  promise  the  defendant  not  to  sue  the 

defendant  at  any  time  thereafter  for  the  recovery  of  the  said  sum 

of,  to  wit,  173Z.  28.  Sd.,  so  in  dispute  between  the  plaintiff  and 

defendant  as  aforesaid,  or  any  part  thereof,  or  any  damages  in 

respect  thereof,  and  would  then  accept  of  and  from  the  defendant 

the  sum  of,  to  wit,  lOOZ.,  in  full  satisfaction  and  discharge  of  the 

same,  and  every  part  thereof,  and  all  damages  in  respect  thereof, 

he,  the  defendant,  then  promised  the  plaintiff  to  pay  him,  to  wit, 

the  sum  of  1001.  within  a  reasonable  time  then  next  following,  in 

such  satisfaction  and  discharge;  and  the  plaintiff  avers  that  he, 

confiding  in  the  said  promise  of  the  defendant,  did  then  promise 

the  defendant  not  to  sue  the  defendant  at  any  time  thereafter  for 

the  recovery  of  the  said  sum  of,  to  wit,  llSl.  28.  9d.,  so  in  dispute 

between  the  plaintiff  and  defendant  *as  aforesaid,  or  any  part       [  *642  J 

thereof,  or  any  damages  in  respect  thereof,  and  that  he  would  then 

accept  of  and  from  the  defendant  the  sum  of,  to  wit,  lOOZ.,  in  full 

satisfaction  and  discharge  of  the  same  and  every  part  thereof,  and 

all  damages  in  respect  thereof;  and  although  a  reasonable  time 

from  the  time  of  the  making  of  the  promise  by  the  defendant,  to 

wit,  the  day  and  year  last  aforesaid,  had  elapsed  long  before  the 

(1)  The  head-note  as  it  stands  in  the      <kc,  Co,  (1886),  32  Ch.  Div.  266,  291.-< 
report  without  these  words  appears  to      F.  P. 
be  too  wide.   See  Miles  y.  New  Zealand, 
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£dwabd8  commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  afore- 
Bauqh.  said,  of  which  the  defendant  then  had  notice;  and  although  the 
plaintiff  hath  at  all  times,  from  the  making  of  the  promise  by  the 
defendant  in  this  count  mentioned  to  the  commencement  of  this 
suit,  been  ready  and  willing  to  accept  the  said  sum  of,  to  wit,  lOOZ. 
of  and  from  the  defendant,  in  such  full  satisfaction  and  discharge 
as  aforesaid,  of  which  the  defendant  hath  always  had  notice ;  and 
although  the  plaintiff  hath  not  at  any  time  sued  the  defendant  for 
or  in  respect  of  the  said  sum  of,  to  wit,  178Z.  2«.  8d.,  or  any  part 
thereof,  or  any  damages  in  respect  thereof,  &c.,  yet  Ac. :  (Breach, 
non-payment  by  the  defendant  of  the  said  sum  of  100/.,  or  any 
part  thereof.) 

General  demurrer,  and  joinder  in  demurrer. 

The  defendant's  points  marked  for  argument  were :  That  there 
is  no  sufficient  consideration,  for  the  defendant's  promise ;  either, 
first,  in  respect  of  the  forbearance  to  sue,  because,  although  for- 
bearance to  sue,  when  there  is  a  well-founded  claim,  or  the  giving 
up  of  a  suit  actually  commenced,  where  the  claim  is  fairly  litigable, 
may  be  a  sufficient  consideration  for  such  a  promise,  the  declara- 
tion here  neither  shows  that  there  was  a  debt  or  claim  which  could 
have  been  enforced,  nor  that  the  plaintiff  had  commenced  an 
action,  or  taken  any  step  to  enforce  it,  or  was  even  intending  to  do 
so.  Nor,  secondly,  in  respect  of  the  promise  of  the  plaintiff  to  take 
lOOZ.  in  satisfaction,  because  it  does  not  appear  that  any  thing  was 
[  '643  ]  owing  from  the  defendant  to  the  plaintiff,  much  less  that  *more 
was  owing,  or  that  there  was  any  fair  or  reasonable  doubt  whether 
more  was  owing  or  not ;  that  there  was  consequently,  so  far  as 
appears,  neither  benefit  to  the  defendant,  nor  detriment  to  the 
plaintiff.  The  defendant  will  also  contend,  that  the  promise  of  the 
plaintiff  not  to  sue  and  to  take  lOOL  in  satisfaction,  was  not  binding 
upon  him,  being  an  agreement  to  accept  a  less  sum  in  satisfaction 
of  a  greater. 

The  plaintiff's  points  were:  That  the  declaration  discloses  a 
sufficient  consideration  to  support  the  promise  laid  therein, 
inasmuch  as  the  avoiding  litigation  by  a  settlement  of  claims  of 
right  in  controversy,  is  a  sufficient  consideration  to  support  a 
promise,  and  that  it  makes  no  difference  that  the  count  shows,  as 
the  consideration  for  the  promise  of  the  defendant  therein  laid,  a 
promise  by  the  plaintiff  partly  executory,  as  a  promise  binding 
upon  a  plaintiff  is  in  law  a  sufficient  consideration  to  support  a 
promise  by  a  defendant. 
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Keliy,  in  support  of  the  demurrer :  Edwabds 

The  declaration  is  bad.  It  states  no  sufficient  consideration  for  Bauoh. 
the  defendant's  promise  to  pay  the  1002.,  for  it  does  not  show  that 
any  debt  was  due  from  the  defendant  to  the  plaintiff,  or  that  any 
suit  was  pending,  the  termination  of  which  would  be  a  benefit  to 
the  defendant,  or  any  detriment  to  the  plaintiff.  An  undertaking 
not  to  sue,  or  forbearance  to  sue,  is  no  consideration,  where  there 
is  no  legal  demand  or  cause  of  action.  It  is  not  sufficient  that 
disputes  and  differences  existed  between  the  plaintiff  and  defendant, 
for  such  an  allegation  would  be  satisfied  by  proof  that  the  plaintiff 
made  an  unfounded  claim,  which  the  defendant  wholly  denied. 
There  is  nothing  to  show  that  the  plaintiff  was  entitled  to  maintain 
any  action  whatever.  The  old  cases  establish  that  the  forbearance 
of  a  suit,  where  the  party  is  not  liable,  is  not  a  good  consideration :  • 
Tooley  v.  *Windhavi  (i).  King  v.  Hobbs  (2).  That  doctrine  was  first  [  •644  ] 
broken  in  upon  in  Longridge  v.  DorviUe  (3),  where  it  was  held  that 
the  giving  up  a  suit,  instituted  to  try  a  question  respecting  which 
the  law  is  doubtful,  is  a  good  consideration  for  a  promise  to  pay  a 
stipulated  sum.  But  that  case  is  very  distinguishable ;  for  there 
a  suit  had  been  actually  instituted  for  the  purpose  of  trying  a 
doubtful  question,  and  a  ship  had  been  delivered  up  which  might 
otherwise  have  been  detained.  But  Holroyd,  .  J.,  there  says, 
''  If  a  person  is  about  to  sue  another  for  a  debt  for  which  he 
is  not  answerable,  the  mere  consideration  of  forbearance  is  not 
sufficient  to  render  him  liable.''  Here  no  suit  has  been  instituted, 
and  no  liability  is  shown.  It  is  not  even  stated  that  the  plaintiff 
had  any  reason  at  all  to  believe  that  he  bad  a  cause  of  action 
against  the  defendant.  Besides,  the  acceptance  of  1002.  would  be 
no  satisfaction  for  a  claim  of  1782.  2«.  8^.,  if  that  were  really  due. 

J.  Henderson,  coiitra  : 

The  consideration  alleged  is  sufficient.  The  circumstance  of  an 
action  being  brought  or  not  makes  no  difference.  If  there  be  a 
bond  fide  claim,  which  is  forborne  to  be  put  in  suit  at  the  request  of 
the  defendant,  that  is  enough.  The  allegation  here  in  substance 
is,  that  the  plaintiff  had  made  a  claim  against  the  defendant  for  a 
certain  amount,  which  the  latter  had  denied  to  be  due,  and  thus  a 
dispute  existed  between  them,  and  the  defendant  agreed,  in  con- 
sideration that  the  plaintiff  would  forego  his  claim  for  1782.  2^.  8c2., 

(1)  Cro.  Eliz.  206.  (3)  5  B.  &  Aid.  117. 

(2)  Yelv.  26. 

B.B. — ^voL.  Lxra.  45 
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Edwards     to  pay  him  a  definite  sam  of  money  of  a  smaller  amount.    Had  the 

Baugh.      declaration  averred  that  the  defendant  was  actually  indebted  to  the 

plaintiff  in  1732.  2s.  9d.,  and  that  the  plaintiff  had  agreed  to  take 

1002.  in  satisfaction  of  that  larger  sum,  it  would  have  been  bad 

on  the  face  of  it.     The  abandonment  of  the  right  to  sue  for  the 

[  *645  ]       unascertained  ^amount  is  a  good  consideration  for  the  promise. 

(Lord  Abingeb,  G.  B.  :  That  may  be  true  where  the  question  is 
only  as  to  the  amount  of  a  debt;  but  must  not  the  existence 
of  some  actual  debt  be  shown,  as  a  foundation  for  the  promise  ?) 

It  is  submitted  that,  there  being  a  claim,  and  it  being  doabtfol 
what  is  the  amount  due,  or  even  whether  anything  is  due,  that  is 
enough.  In  Wilkinson  v.  Byers  (i),  where  an  action  was  pending 
for  an  unliquidated  demand,  the  defendant's  agreeing  to  pay  a  fixed 
sum  in  lieu  of  the  plaintiff's  claim  was  held  a  good  consideration 
for  the  plaintiff  to  stay  proceedings  and  pay  his  own  costs. 

(Lord  Abinger,  G.  B.  :  There  an  action  had  been  brought,  and 
there  was  a  good  consideration  for  the  plaintiff's  agreeing  to 
discontinue  it. 

BoLFE,  B. :  Is  not  the  plaintiff  bound  to  show  that  there  are  at 
least  reasonable  grounds  for  believing  that  something  is  due  to  him 
from  the  defendant  ?) 

The  parties  have  here  constituted  themselves  the  judges  whether 
there  was  anything  due  or  not,  and  the  legality  of  a  claini  to  some 
amount  is  admitted  by  their  agreement.  The  relinquishment  by 
the  plaintiff  of  his  right,  and  a  corresponding  benefit  derived  by  the 
defendant  thereby,  is  a  sufficient  consideration. 

Kelly,  in  reply,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B.  : 

The  question  in  this  case  is,  whether  there  is  on  the -face  of  this 
declaration  a  good  consideration  for  the  promise  alleged ;  and  I  am 
of  opinion  that  there  is  not.  Mr.  Henderson  has  treated  the  words 
used  in  the  declaration,  as  if  they  implied  that  a  reasonable  doubt 
existed  between  the  parties  as  to  the  existence  of  a  debt  due  from 
the  defendant  to  the  plaintiff;  but  the  declaration  does  not  show, 
[  *646  ]      either  expressly  or  by  implication,  any  *thing  of  that  kind ;  it 

(1)  1  Ad.  &  El.  106 ;  3  Ney.  &  Man.  853. 
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V, 

Bauoh. 


only  alleges  that  certain  disputes  and  controversies  were  pending     kdwabm 

between  the  plainti£f  and  the  defendant,  whether  the  defendant 

was  indebted  to  the  plainti£f  in  a  certain  sum  of  money.     There  is 

nothing  in  the  use  of  the  word  "controversy,"  to  render   this 

a  good  allegation  of  consideration.     The  controversy  merely  is, 

that  the  plaintiff  claims  the  debt,  and  the  other  denies  it.     The 

case  might    have  been   different,   if    the   declaration   had    said, 

'*  whereas  the  defendant  was  indebted  to  the  plaintiff  in  divers 

sums  of  money,  for  money  lent,  and  also  on  an  account  stated ;  *' 

that  a  dispute  arose  as  to  the  amount  of  the  debt  so  due ;  and,  in 

order  to  put  an  end  to  all  controversies  respecting  it,  it  was  agreed 

that  the  plaintiff,  in  consideration  of  receiving  1002.,  should  not 

sue  the  defendant  in  respect  of  his  original  claim.     In  that  case  the 

plaintiff  would  have  been  bound  to  prove  at  the  trial  the  existence 

of  a  debt  to  some  amount ;  he  might  not,  indeed,  be  bound  to 

prove  the  full  amount,  but  simply  to  show  such  a  claim  as  to  lay 

a  reasonable  ground  for  the  defendant's  making  the  promise: 

whereas,  in  the  present  case,  he  would  not  have  to  prove  any  thing 

beyond  the  fact  that  there  had  been  a  dispute  between  himself  and 

the  defendant  as  to  the  existence  of  a  debt.     A  man  may  threaten 

to  bring  an  action  against  any  stranger  he  may  happen  to  meet  in 

the   street.     Where  an   action  is   depending,   the  forbearing  to 

prosecute  it  is  a  sufficient  consideration  for  a  promise  to  pay 

a  certain  sum  of  money ;  for,  besides  other  advantages,  the  party 

promising  would  save  the  extra  costs  which  he  would  have  to  pay, 

even  if  he  were  successful. 

GuBNEY,  B.,  concurred. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  Mr.  Henderson  lays  down  the 
proposition  much  too  broadly — that  if  a  party  forbears  to  do  some- 
thing which  he  might  have  done,  ^that  forbearance  would  be  [  *647  ] 
a  good  consideration  for  a  promise ;  so  that,  if  it  had  appeared  on 
the  face  of  the  declaration  that  nothing  was  due  to  the  plaintiff, 
his  forbearance  to  sue  would  even  then  be  a  consideration.  I 
cannot  subscribe  to  that.  I  think  the  plaintiff  is  bound  to  show 
a  consideration,  in  the  shape  of  something  either  beneficial  to  the 
opposite  party,  or  detrimental  to  himself. 

Judgment  far  the  defendant 
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1843. 
June  5. 


M ALLAN  AND  Another  v.  MAY(l). 

(11  Meeson  &  Welsby,  653—669;  12  L.  J.  Ex.  376;  7  Jur.  536.) 


JSxch,  of 
Pletu,  Covenant,     l^y  articles  of  agreement  under  seal,  it  was  agreed  that  ^e 

[  G53  1  defendant  should  become  assistant  to  the  plaintiffs  in  their  business  of 

surgeon  dentists  for  four  years ;  that  the  plaintiffs  should  instruct  him  in 

the  business  of  a  surgeon  dentist,  and  that  after  the  expiration  of  the  teizo, 

the  defendant  should  not  caiTy  on  that  business  in  London  or  in  any  of  the 

towns  or  places  in  England  or  Scotland  where  the  plaintiffs  might  have 

been  practising  before  the  expiration  of  the  said  service.     The  declaration 

alleged  as  breaches ;  first,  that  after  the  term,  the  defendant  carried  on  the 

said  business  in  London ;  secondly,  that  the  plaintiffs  had,  during  the  said 

term,  earned  on  business  in  Great  Russell  Street,  Bloomsbury ;  yet  the 

defendant,  after  the  term,  carried  on  the  said  business  in  the  same  place. 

Plea  to  the  first  breach,  that  London  was  a  large  and  populous  district. 

containing  1,500,000  inhabitants,  and  that  the  stipulation  in  the  agreem«it 

was  an  undue,  unreasonable,  and  unlawful  restriction  of  trade.     Plea  to 

the  second  breach,  that,  before  the  expiration  of  the  service,  the  plaintiffs 

had  practised  in  very  many  towns   in   England,    and  amongst    others, 

London,  Preston,  Oswestry,  &c.,  and  that  divers  of  the  said  towns  were 

distant  from  each  other  150  miles ;  wherefore  the  said  stipulation  was  an 

unreasonable  restriction  of  trade,  and  the  said  agreement,  as  to  so  much, 

was  wholly  void. 

Held,  that  the  first  plea  was  bad,  as  the  covenant  not  to  practise  in 
Loudon  was  valid,  the  limit  of  London  not  being  too  large  for  the 
profession  in  question ;  and  that  the  latter  part  of  it  was  also  bad,  fur 
attempting  to  put  in  issue  matter  of  law,  viz.  the  reasonableness  of  the 
restriction. 

Semhle,  that  in  considering  the  question  of  restriction,  the  populonsneas 
of  particular  districts  ought  not  to  be  taken  into  consideration. 

Held,  secondly,  that  the  stipulation  as  to  not  practising  in  towns  where 
the  plaintiffs  might  have  been  practising  during  the  service,  was  an 
imreasonable  restriction,  and  therefore  illegal  and  void:  but  that  the 
stipulation  as  to  not  practising  in  London  was  not  affected  by  the  illegality 
of  the  other  part  (2). 

Every  restraint  of  trade  which  is  larger  than  what  is  required  for  the 
necessary  protection  of  the  party  with  whom  the  contract  is  made,  is 
unreasonable  and  void,  as  injurious  to  the  interests  of  the  public,  on  the 
ground  of  public  policy. 

Covenant.  The  declaration  stated,  that,  on  <&c.,  by  certain 
articles  of  agreement  then  made  and  entered. into  by  and  between 
the  plaintiffs  of  the  one  part,  and  the  defendant  of  the  other  part, 
[  •es*  ]  (profert),  it  was  mutually  agreed  *and  declared  by  and  between 
the  said  parties  thereto,  firstly,  that  the  defendant  should  thence- 
forth be  and  become  assistant  to  the  plaintiffs  in  their  business 
of   surgeon    dentists,   for   and   during   the   term  of  four  years, 

(1)  Approved,  CoUiits  v.  Locke  (1879)  L.  J.  Ch.  962.— A.  C. 

4  App.  Ca.  674, 686,  48  L.  J.  P.  C.  68 ;  (2)  Cited  by  Lord  Lindley  as  ••  the 

BousiUwi  V.  Rousillan  (1880)  14  Ch.  D.  leading  case  on  this  point";  HayufY. 

351,  364,  49  L.  J.  Ch.  338 ;  Davies  v.  Donum  [1899]  2  Oh.  13,  24,  68  L.  J. 

Davies  (1887)  36  Ch.  Div.  369,  368,  56  Ch.  419,  C.  A.—F.  P. 
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computed  from  the  date  of  the  said  articles,  if  both  the  parties  Mallan 
should  so  long  live,  provided  the  defendant  should  conduct  himself  may. 
properly  and  to  the  satisfaction  of  the  plaintiffs  in  transacting  the 
said  business ;  secondly,  that  the  defendant  should  and  would, 
during  the  said  term  of  four  years,  aid  and  assist  in  the  said 
business  in  a  proper  manner,  and  to  the  best  of  his  skill  and 
ability ;  thirdly,  that  the  plaintiffs  should  and  would,  during  the 
said  term,  instruct  the  defendant  in  the  said  business  of  a  surgeon 
dentist,  to  the  best  of  their  ability ;  and  that  they  would,  during 
the  said  term  of  four  years,  at  their  own  expense,  find  and  provide 
for  the  defendant  good  and  sufficient  meat,  drink,  and  lodging; 
fourthly,  that,  after  the  expiration  of  the  said  term  of  four  years, 
the  defendant  should  not  nor  would  either  directly  or  indirectly, 
without  the  consent  in  writing  of  the  plaintiffs,  carry  on,  or  be 
concerned  as  principal  or  assistant  or  agent,  or  in  any  other 
capacity,  in  the  profession  of  a  surgeon  dentist  or  any  branch 
thereof,  in  London  or  any  of  the  towns  or  places  in  England  or 
Scotland,  where  the  plaintiffs,  or  the  defendant  on  their  account, 
might  have  been  practising  before  the  expiration  of  the  said 
service,  and  should  not  in  any  manner  at  any  time  make  any  use 
whatever  of  the  names  of  the  plaintiffs,  or  either  of  them,  on  his 
cards,  plates,  or  advertisements,  or  otherwise  howsoever,  having 
reference  to  or  containing  any  statement  of  his  former  connexion 
with  the  plaintiffs,  or  otherwise  howsoever ;  and  for  the  due 
performance  of  the  stipulations  contained  therein,  in  the  said 
fourth  article  thereof,  on  the  part  of  the  defendant,  he  the 
defendant  did  thereby  bind  himself,  his  heirs,  executors,  and 
administrators,  to  the  plaintiffs,  their  executors  and  administrators, 
in  the  sum  of  500Z.,  to  be  paid  to  the  plaintiffs,  their  executors  and 
administrators,  by  the  defendant,  his  executors  or  administrators, 
*on  any  breach  or  default  in  performance  of  the  said  stipulations,  [  *6o5  ] 
and  the  same  to  be  recovered  as  and  for  liquidated  or  assessed 
damages;  provided  always,  and  it  was  expressly  understood  and 
agreed,  that  the  defendant  should  not  be  liable  for  any  breach 
of  the  said  stipulation  thereinbefore  contained,  for  carrying  on 
such  business  in  any  such  places  as  aforesaid,  not  therein  expressly 
named,  before  he  should  know  that  the  place  where  he  should  be 
so  doing  business  was  prohibited  by  the  said  articles,  or  he  should 
have  received  notice  from  the  plaintiffs  or  one  of  them,  that  the 
same  was  a  prohibited  place :  And  the  plaintiffs  say,  that  the  said 
period  of  four  years  elapsed  before  the  commencement  of  this  suit ; 
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Mallan      and  that  the  plaintiffs  did,  to  wit,  daring  the  said  term,  carry  on 
Mat.         the  said  profession  in  London,  and  did,  after  the  expiration  of  the 
said  term,  to  wit,  thence  to  the  commencement  of  this  sait,  carry 
on  the  said  profession ;  and  the  plaintiffs  say,  that  the  defendant 
did,  in  pursuance  of  the  said  articles,  to  wit,  on  the  25th  day  of 
December,  1885,  become  and  be  an  assistant  to  the  plaintiffs  in 
their  said  business  of  surgeon  dentists,  and  so  continued,  to  wit, 
during  the  said  term  of  four  years ;  and  the  plaintiffs  did,  during 
the  said  term,  instruct  the  defendant  in  the  said  business  of  a 
surgeon  dentist,  according  to  the  said  articles,  and  did,  during  the 
said  term,  perform  the  said  articles  in  all  things  on   the  part 
of  the  plaintiffs  to  be  performed ;  and  the  plaintiffs  say,  that  at  the 
expiration  of  the  said  term,  and  thence  at  all  times  to  the  com- 
mencement of  this  suit,  London  was,  and  the  defendant  had  notice 
and  knew  that  London  was,  a  place  wherein  he  was  prohibited  by 
the  said  articles  from  carrying  on  (unless  with  the  consent  in 
writing  in  the  said  articles  mentioned)  the  business  of  a  surgeon 
dentist,  after  the  expiration  of  the  said  term ;  and  although  the 
plaintiffs  did  not  at  any  time  consent  in  writing  to  the  carrying  on 
by  the  defendant  of  the  said  business  as  hereinafter  is  mentioned  ; 
yet  the  defendant  did,  before  the  commencement  of  the  suit,  and 
[  ♦656  ]       after  *the  expiration  of  the  term,  to  wit,  on  &c.,  and  thence  con- 
tinually until  the  commencement  of  the  suit  (without  the  consent 
in  writing  of  the  plaintiffs),  carry  on  the  profession  of  a  surgeon 
dentist  in  London,  to  wit,  as  principal,  contrary  to  the  said  articles. 
Second  breach.     And  for  a  further  breach  of  the  said  articles 
the  plaintiffs  say,  that  they  did  practice  as  and  carry  on  the 
profession  of  surgeon  dentists  before  the  expiration  of  the  said 
service,  to  wit,  during  the  said  term  of  four  years,  in  a  certain 
place  in  England,  and  in  the  county  of  Middlesex,  called  Great 
Bussell  Street,  Bloomsbury ;  and  the  plaintiffs  say  that,  after  the 
expiration  of  the  said  service,  to  wit,  thence  to  the  commencement 
of  this  suit,  the  plaintiffs  have  practised  and  carried  on  as  the  said 
profession  of  surgeon  dentists,  and  the  said  last-mentioned  place 
was,  during  the  carrying  on  by  the  defendant  as  hereinafter  men- 
tioned of  the  said  profession,  and   the  defendant,  at  all  times 
during  the  said  time  of  carrying  on  the  same  as  hereinafter 
mentioned,  well  knew  that  the  said  place  was,  prohibited  to  him 
the  defendant  by  the  said  articles,  and  a  place  wherein,  according 
to  the  said  articles,  he  was  not,  after  the  expiration  of  the  said 
term  of  four  years,  to  carry  on  the  profession  of  a  surgeon  dentist 
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without  the  consent  in  writing  of  the  plaintiffs ;  and  the  plaintiffs  Mallan 
say,  that  they  did  not  at  any  time  consent  in  writing  to  the  maV. 
carrying  on  by  the  defendant,  as  hereinafter  mentioned,  in  the 
said  place  hereinafter  mentioned,  of  the  profession  of  a  surgeon 
dentist :  yet  the  defendant,  not  regarding  the  said  articles,  did, 
after  the  expiration  of  the  said  term  of  four  years,  to  wit,  on  &c., 
and  thence  for  a  long  time,  to  wit,  continually  until  &c.,  carry  on, 
to  wit,  as  principal,  the  profession  of  a  surgeon  dentist,  in  the  said 
street  and  place,  to  wit.  Great  Bussell  Street,  Bloomsbury,  in  the 
county  of  Middlesex,  contrary  to  the  said  articles. 

There  were  also  other  breaches  assigned,  for  making  use  of 
the  plaintiffs'  names  in  advertisements,  and  on  the  defendant's 
*doors,  (be.  To  this  declaration  the  defendant  pleaded,  seventhly,  [  *657  ] 
to  the  first  breach,  that  London,  in  the  said  agreement  and 
declaration  mentioned,  at  the  time  of  making  the  agreement,  was 
and  from  thence  hitherto  hath  been  and  still  is  a  certain  large  and 
populous  district  and  place,  containing  more  than  one  million  of 
inhabitants,  to  wit,  one  million  and  a  half  of  inhabitants ;  and  that 
the  said  fourth  article  and  stipulation,  in  the  said  agreement 
mentioned  and  contained,  touching  the  defendant  carrying  on  or 
being  concerned  in  the  profession  of  a  surgeon  dentist,  or  any 
branch  thereof,  in  London,  was  and  is  an  undue,  unreasonable,  and 
unlawful  restriction  of  trade,  and  by  reason  thereof  the  said  agree- 
ment, as  to  so  much  thereof,  was  and  is  wholly  void.    Verification. 

The  eighth  plea,  which  was  to  the  first  and  second  breaches, 
alleged  that,  after  the  making  of  the  agreement,  and  before  the 
expiration  of  the  service  of  the  defendant,  to  wit,  on  &c.,  and  on 
divers  other  days  and  times,  the  plaintiffs  by  themselves,  and  by 
and  through  the  defendant  on  their  account,  practised  as  such 
surgeon  dentists  as  in  the  said  agreement  is  mentioned,  in  and 
at  divers  and  very  many  towns  and  places  within  England,  to  wit, 
among  others,  in  and  at  London,  Preston,  in  the  county  of  Lancaster, 
Peterborough,  in  the  county  of  Northampton,  Oswestry,  in  the 
county  of  Salop  (enumerating  a  great  many  towns),  of  which  premises 
the  defendant  afterwards,  and  before  the  committing  of  the  said 
alleged  breaches,  to  wit,  on  &c.,  had  notice ;  and  the  defendant 
further  says,  that  divers  of  the  said  towns  and  places,  at  which  the 
plaintiffs  so  practised  as  aforesaid  before  the  expiration  of  the  said 
service,  are  and  were  distant  from  each  other  many  miles,  and 
exceeding  100  miles,  that  is  to  say,  150  miles ;  and  that  the  plaintiffs, 
at  the  time  of  making  the  said  agreement,  intended  to  practise  as 
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Mallak  aforesaid  at  divers  towns  and  places  within  England,  so  distant 
Mat.  trom  each  other  as  aforesaid,  *that  ib  to  say,  more  than  100  miles 
[  *668  ]  distant  from  each  other ;  wherefore  the  defendant  says,  that  the 
said  fourth  article  and  stipulation  in  the  said  agreement  contained^ 
touching  the  defendant's  carrying  on  or  being  concerned  in  the  pro- 
fession of  a  surgeon  dentist,  or  any  branch  thereof,  in  any  of  the 
towns  or  places  in  England  or  Scotland,  where  the  plaintiffs,  or  the 
defendant  on  their  account,  might  have  been  practising  before  the 
expiration  of  the  said  service,  was  and  is  an  unreasonable  restriction 
of  trade,  and  the  said  agreement,  as  to  so  much  thereof,  was  and  is 
wholly  void  and  of  none  effect. 

Special  demurrer  to  the  seventh  plea,  assigning  for  causes,  that 
the  said  plea  is  improperly  confined  to  the  first  breach  of  the 
declaration ;  whereas,  if  the  said  plea  be  valid,  it  is  an  answer  to 
the  whole  action  and  to  every  breach  in  the  declaration  assigned, 
and  ought  to  have  been  pleaded  to  the  whole  declaration,  and  not 
to  a  part  thereof  only  :  for  that  the  said  plea  states  no  facts  or  cir- 
cumstances from  which  the  Court  can  infer,  or  it  can  be  seen,  that 
the  said  fourth  article  and  stipulation  was  an  undue,  unreasonable, 
or  unlawful  restriction  of  trade,  or  from  which  it  can  be  inferred  or 
seen  that  the  said  agreement,  or  any  part  thereof,  was  or  is  void  : 
that  the  said  plea  states  only  matter  of  evidence  and  matter  of  law, 
namely,  that  London  was  and  is  a  place  containing  more  than  one 
million  of  inhabitants,  and  that  the  said  article  was  and  is  an 
undue,  unreasonable,  and  unlawful  restriction  of  trade;  whereas 
the  said  plea  should  have  shown  that  the  said  place  was  or  is  too 
large  or  populous  for  the  plaintiffs  to  have  carried  on,  throughout 
the  same,  their  said  profession ;  or  should  have  shown  that  the 
carrying  on  of  their  profession  by  the  plaintiffs  would  not,  and  did 
not,  suffice  for  the  wants  of  the  inhabitants  of  the  said  place ;  or 
should  have  stated  and  shown  other  facts,  from  which  it  might 
have  appeared,  that  the  said  article  and  stipulation  was  void  for  the 
reason  supposed,  or  some  other  reason  to  be  alleged :  and  for  that 
[  *659  ]  *the  said  plea  is  so  framed  as  to  endeavour  to  submit  to  a  jury 
questions  of  law,  and  so  that  the  plaintiffs  cannot  safely  take  issue 
thereon. 

Special  demurrer  also  to  the  eighth  plea,  assigning  for  causes, 
that  it  contains  no  answer  to  the  breaches  to  which  it  is  pleaded, 
or  either  of  them,  or  any  part  thereof ;  that  the  said  plea,  if  an 
answer  to  any  part  of  the  declaration,  is  an  answer  to  the  whole 
thereof,  and  ought  to  have  been  so  applied  and  pleaded :  that  the 
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said  plea  does  not  state  any  fact  or  facts  from  which  it  can  be  seen  mallan 
or  inferred,  that  the  said  agreement,  or  any  part  thereof,  was  or  is  ^j^^ 
void ;  but  merely  states  certain  matters  of  evidence,  namely,  that 
the  plaintiffs  practised  and  intended  to  practise  at  certain  towns, 
some  of  which  were  distant  from  each  other  more  than  100  miles,  of 
which  the  defendant  had  notice  before  committing  the  said  breaches ; 
and  then  proceeds  to  state  certain  matters  of  law,  namely,  that  the 
fourth  article  and  stipulation  was  an  unreasonable  restriction  of 
.trade,  and  that  the  said  agreement,  as  to  part  thereof,  was  void ; 
whereas  the  defendant  should  have  stated  and  shown  facts  from 
which  it  might  have  been  inferred  and  seen  by  the  Court,  whether 
the  said  article  and  stipulation  was  in  such  restriction  of  trade,  and 
whether  the  said  agreement  was,  for  the  cause  alleged  by  the 
defendant,  or  any  other  cause,  void  :  that  the  said  eighth  plea  does 
not  show  that  the  towns  and  places  at  which  the  plaintiffs  practised, 
as  in  the  said  plea  alleged,  were  so  distant  as  that  the  plaintiffs 
could  not,  during  the  time  in  question,  have  properly  or  suflBciently 
practised  throughout  the  same,  and  so  as  to  meet  and  suffice  the 
wants  of  the  respective  inhabitants  thereof :  tha\  the  said  plea  is 
uncertain,  in  not  stating  or  showing  which  in  particular  of  the  towns 
and  places  in  the  plea  mentioned  or  referred  to  are  distant  from 
each  other  more  than  100  miles,  or  how  many  miles  :  for  that  the 
said  plea  does  not  state  or  show  that  it  was  part  of  the  said  agree- 
ment that  the  plaintiffs  should  practise  in  the  said  places,  or  any 
other  places  distant  from  *each  other,  but  only  that  the  plaintiffs  [  *660  ] 
practised  at  such  places,  and  did,  at  the  time  of  making  the  said 
agreement,  intend  so  to  practise :  that  the  said  plea  is  so  framed 
as  to  endeavour  to  submit  to  a  jury  questions  of  law,  and  so  that 
the  plaintiffs  cannot  safely  take  issue  thereon,  or  reply  thereto: 
and  for  that  the  same  amounts  to,  and  is  no  more  than  an  informal 
demurrer. 

Joinder  in  demurrer. 

Whateley  argued  in  support  of  the  demurrer  in  Easter  Term 
(May  1)  : 

The  eighth  plea,  which  is  pleaded  to  both  the  breaches,  is  clearly 
bad.  The  general  rule  is,  that  all  restraints  of  trade,  if  nothing 
more  appear,  are  bad.  That  is  laid  down  in  the  leading  case  of 
Mitchell  V.  Reynolds  (i),  where  all  the  cases  are  thoroughly  weighed 
and  considered,  and  which  was  confirmed  by  the  case  of  The  Master 

(1)  1  P.  Wms.  181. 
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Mallam  tic,  of  Qumrvakers  v.  Fell  (i).  But  to  that  general  rale  there  are 
Mat.  some  exceptions ;  as  first,  if  the  restraint  be  only  partial  in  respect 
to  the  time  or  place,  and  there  be  good  consideration  given  to  the 
person  restrained,  a  contract  or  agreement  upon  such  consideration, 
so  restraining  a  particular  person,  may  be  good  and  valid  in  law. 
That  was  so  held  in  the  very  case  of  Mitchell  v.  Reynolds.  Now 
here  it  cannot  be  denied  that  the  restraint  is  partial,  nor  that  the 
consideration  is  sufficient.  It  is  said,  however,  that  it  is  unreason- 
able ;  but  it  is  not  so.  [He  cited  Davis  v.  Mason  (2),  Bunn  v. 
Ouy  (3),  Hay  ward-  v.  Young  (4),  Homer  v.  Graves  (6),  Hitchcock 
V.  Coker  {6),  Archer  v.  Marsh  {y)y  Ward  v.  Byrne  {s),  and  Proctor 
V.  Sargent  (9).] 
[  662  ]  The  seventh  plea  is  also  bad.    It  calls  upon  the  Court  to  say 

that  the  fourth  article  of  the  agreement  is  void,  and  that  it  is  an 
undue  restriction  of  trade,  because  London  contains  a  million  and 
a  half  of  inhabitants ;  but  that  is  not  a  sufficient  reason  for  restraining 
the  defendant  from  carrying  on  the  same  trade  there.  The  quantity 
of  the  population  is  not  a  test  of  the  reasonableness  of  the  restraint ; 
and  there  is  no  averment  that  London  is  too  large  or  too  populous 
for  the  plaintiffs  to  have  carried  on  their  business  throughout  the 
whole  of  it,  or  that  their  carrying  it  on  did  not  suffice  for  the  wants 
of  the  inhabitants.  Besides,  as  the  reasonableness  of  the  restraint 
r  •6fi3  ]  IB  a  question  for  the  Court,  and  *not  for  the  jury,  the  plea  is  bad, 
as  leaving  a  matter  of  law  to  be  decided  by  the  jury.  On  such  a 
plea  the  plaintiffs  could  not  safely  take  issue. 

Martin,  contra  : 

This  agreement,  being  in  unreasonable  restraint  of  trade,  is  bad. 
There  is  no  dispute  as  to  the  law,  but  the  difficulty  consists  in 
applying  it  to  the  present  case.  It  has  been  admitted  that  all 
restraints  of  trade  are  prima  facie  bad,  and  it  is  therefore  the  duty 
of  the  plaintiffs  to  show  that  the  restraint  here  insisted  upon  is 
valid.  The  fourth  clause  prohibits  the  defendant  from  practising 
in  London,  or  any  of  the  towns  or  places  in  England  or  Scotland, 
where  the  plaintiffs  might  have  been  practising  before  the  expiration 

(1)  Willee,  388.  440;  1  Nev.  &  P.  796). 

(2)  2  B.  B.  562  (5  T.  B.  118).  (7)  45  R  B.  655  (6  Ad.  &  £1.  964 ; 

(3)  7  R  B.  560  (4  East,  190).  2  Nev.  &  P.  562). 

(4)  2  Chit.  Bep.  407.  (8)  52  B.  R  827  (5  M.  &  W.  548). 

(5)  33  B.  B.  635  (7  Bisg.  743 ;  5  (9)  58  B.  B.  342  (2  Man.  &  Q.  20 : 
Moo.  &  P.  738).  2  Scott,  N.  B.  289). 

(6)  45  B.  B.  522  (6  Ad.  &  £1.  438, 
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of  the  service.  Now,  that  is  clearly  bad,  since  it  may  amount  to  Mallan 
an  absolute  prohibition  to  the  defendant's  carrying  on  business  in  mat. 
this  country ;  for  it  is  at  the  option  of  the  plaintiffs  to  go  to  every 
place  or  town  of  consideration,  for  a  day,  and  so  it  would  become 
a  general  restriction  ;  and  if  it  be,  then  it  is  clearly  bad,  and  the 
contract  being  entire,  if  it  is  bad  in  part,  it  is  void  altogether: 
Shackell  v.  Rosier  (i),  Waits  v.  Jones  (2)  ;  Chitty  on  Contracts, 
693,  694.  Secondly,  the  pleas  are  not  bad  for  alleging  that  the 
fourth  article  in  the  agreement  was  *'  an  undue,  unreasonable,  and 
unlawful  restriction  of  trade,"  thus  leaving  the  matter  for  the  con- 
sideration of  the  jury ;  for  they,  and  not  the  Court,  are  to  determine 
whether  the  restraint  is  an  unreasonable  one  or  not ;  and  the  plaintiff 
might  well  have  taken  issue  upon  it.  In  Hitchcock  v.  Coker  (3), 
Lord  Abinoer,  C.  B.,  appears  to  have  thought  that  this  was  a  ques- 
tion of  fact  for  the  jury.  And  the  judgment  of  the  Chief  Justice  in 
that  case  shows  it  to  be  so,  as  it  is  a  question  depending  upon  the 
facts  and  the  nature  of  the  trade.  Again,  in  Proctor  *v.  Sargent,  [  •66*  ] 
Maulb,  J.,  says  (4),  "  Is  there  any  case,  except  Horner  v.  Graves,  in 
which  the  Court  have  decided  this  question  solely  upon  the  record  ?  '* 
There  are  a  variety  of  considerations  which  could  not  be  stated 
with  particularity  in  a  plea,  that  enter  into  and  are  involved  in  the 
question  whether  it  is  a  reasonable  or  an  unreasonable  restriction. 

Whateley,  in  reply,  [referred  to  Wood  v.  Benson  (5)  and  Butler 

V.  Wigge  (6)].    He  cited  Viner's  Abr.,  "  Journeys  Accounts  "  (A.), 

p.  558. 

Cur.  adi\  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. : 

The  demurrer  to  the  seventh  plea,  which  is  pleaded  to  the  first 
breach,  raises  two  questions  : 

First,  whether  the  latter  part  of  the  plea  be  good,  which  avers 
the  fourth  article  and  stipulation  in  the  agreement  to  be  an  undue, 
unreasonable,  and  unlawful  restriction  of  trade ;  and  if  not,  whether 
the  residue  of  the  plea  is  an  answer  to  the  first  breach,  or  whether 
the  covenant,  of  which  it  is  a  breach,  is  void  in  law. 

(1)  42  E.  B.  666  (2  Bing.  N.  C.  646;  (4)  58  R.  E.  342  (2  Man.  &  G.  24). 
3  Scott,  59).  (5)  37  R.  E.  635  (2  Cr.  &  J.  94;  2 

(2)  1  Bing.  N.  C.  656,  662 ;  1  Scott,      Tyr.  93). 

730.  (6)  1  Saund,  66  a, 

(3)  45  E.  E.  522  (6  Ad,  &  El,  447). 
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Mallan  The  rule,  as  laid  down  by  Lord  Macclesfield  and  Lord  *Ch5ef 

Mat.     *    Justice  Willes  (i),  is,  that  total  restraints  of  trade,  which  the  law 

[  *665  ]  so  much  favours,  are  absolutely  bad,  and  that  all  restraints,  thongh 
only  partial,  if  nothing  more  appear,  are  presumed  to  be  bad  ;  but 
if  the  circumstances  are  set  forth,  that  presumption  may  be 
excluded,  and  the  Court  are  to  judge  of  those  circumstances, 
and  determine  whether  the  contract  be  valid  or  not :  Mitchell  v. 
Reynolds  (2).  ^*  Contracts  in  restraint  of  trade  are,  in  themselves, 
if  nothing  shows  them  to  be  reasonable,  bad  in  the  eye  of  the  law  : " 
per  TiNDAL,  Ch.  J.,  in  Homer  v.  Graves  (3). 

Therefore,  if  there  be  simply  a  stipulation,  though  in  an  instrament 
under  seal,  that  a  trade  or  profession  shall  not  be  carried  on  in  a 
particular  place,  without  any  recital  in  the  deed,  and  without  any 
averments  showing  circumstances  which  rendered  such  a  contract 
reasonable,  the  instrument  is  void.  Such  are  the  cases  cited  in 
PnufneU  v.  Close  (4),  and  the  case  of  The  Ten  Tailors  of  Exeter  v. 
Clarke  (5),  and  Claygall  v.  Bachelor  (6) ;  Year  Book,  2  Hen.  V.  fo.  5. 
But  if  there  are  circumstances  recited  in  the  instrument,  (or 
probably  if  they  appear  by  averment),  it  is  for  the  Court  to  deter- 
mine whether  the  contract  be  a  fair  and  reasonable  one  or  not ;  and 
the  test  appears  to  be,  whether  it  be  prejudicial  or  not  to  the  public 
interest,  for  it  is  on  grounds  of  public  policy  alone  that  these  con- 
tracts are  supported  or  avoided.  Contracts  for  the  partial  restraint 
of  trade  are  upheld,  not  because  they  are  advantageous  to  the 
individual  with  whom  the  contract  is  made,  and  a  sacrifice  pro 
tanto  of  the  rights  of  the  community,  but  because  it  is  for  the 
benefit  of  the  public  at  large  that  they  should  be  enforced.  Many 
of  these  partial  restraints  on  trade  are  perfectly  consistent 
with  public  convenience  and  the  general  interest,  and  have  been 

[  *666  ]  supported ;  such  is  the  *case  of  the  disposing  of  a  shop  in  a 
particular  place,  with  a  contract  on  the  part  of  the  vendor  not  to 
carry  on  a  trade  in  the  same  place.  It  is  in  effect  the  sale  of  a 
goodwill,  and  offers  an  encouragement  to  trade,  by  allowing  a 
party  to  dispose  of  all  the  fruits  of  his  industry:  Prugnell  v. 
Close  (4),  Broad  v.  Joliffe  (7),  JeUiott  v.  Broad  (8).  And  such  is  the 
class  of  cases  of  much  more  frequent  occurrence,  and  to  which  this 
present  case  belongs,  of  a  tradesman,  manufacturer,  or  professional 

(1)  Willes,  388,  Masttr  <Ct.  of  ann-  (5)  2  Show.  350. 
makers  v.  FdL  (6)  Owen.  143. 

(2)  1  P.  Wms.  196.  (7)  Cro.  Jac.  596. 

(3)  33  E.  E.  635  (7  Bing.  744).  (8)  Noy.  98. 

(4)  Aleyn,  67. 
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man,  taking  a  servant  or  clerk  into  his  service,  with  a  contract  that      Mallan 

he  will  not  carry  on  the  same  trade  or  profession  within  certain        may. 

limits:  Chesrtian  v.  Nainby{i).     In  such  a  case  the  public  derives 

an  advantage  in  the  unrestrained  choice  which  such  a  stipulation 

gives  to  the  employer  of  able  assistants,  and  the  security  it  affords 

that  the  master  will  not  withhold  from  the  servant  instruction  in 

the  secrets  of  his  trade,  and  the  communication  of  his  own  skill 

and  experience,  from  the  fear  of  his  afterwards  having  a  rival  in 

the  same  business. 

It  is  justly  observed  by  Lord  Wynford,  in  giving  the  judgment 
of  the  Court  in  Homer  v.  Ashford  (2),  that  **  it  may  often  happen 
that  individual  interest  and  general  convenience  render  engage- 
ments not  to  carry  on  trade,  or  act  in  a  profession,  in  a  particular 
place,  proper ;  that  engagements  of  this  sort  between  masters  and 
servants  are  not  injurious  restraints  of  trade,  but  securities  neces- 
sary for  those  who  are  engaged  in  it ;  and  that  the  effect  of  such 
contracts  is  to  encourage  rather  than  cramp  the  employment  of 
capital  in  trade,  and  the  promotion  of  industry." 

In  the  present  case,  the  statements  in  the  deed  declared  upon 
show  that  the  defendant  was  to  be  instructed  in  a  business  requiring 
skill  and  intelligence,  and  upon  the  principles  above  laid  down,  the 
contract  not  to  exercise  the  *same  business,  within  certain  reasonable      [  *667  ] 
limits,  was  not  invalid. 

The  question  then  comes  to  this,  whether  the  limits  assigned  by 
this  covenant  are  unreasonable.  It  may  be  safely  laid  down,  in 
the  language  of  Chief  Justice  Tindal,  in  Horner  v.  Graves  (8),  that 
''  whatever  restraint  is  larger  than  the  necessary  protection  of  the 
party  with  whom  the  contract  is  made,  is  unreasonable  and  void, 
as  being  injurious  to  the  interests  of  the  public,  on  the  ground  of 
public  policy." 

Applying  this  rule,  and  referring  to  the  analogous  authorities,  it 
appears  to  us  that,  for  such  a  profession  as  that  of  a  dentist,  the 
limit  of  London  is  not  too  large.  In  Davis  v.  Mason  (4),  Thetford 
and  ten  miles  round,  in  Hay  ward  v.  Young  (s),  twenty  miles  round 
a  place,  was  held  a  reasonable  limit  in  the  case  of  a  surgeon ;  in 
that  of  an  attorney,  London,  and  150  miles  round,  in  Bunn  v. 
Guy  (6) ;  and  in  Proctoi-  v.  Sargent  (7),  five  miles  from  Northampton 

(1)  2  Ld.  Bay.  1456;  2  Stra.  739.  (5)  2  Chitty,  407. 

(2)  28  R.  B.  634  (3  Bing.  326).  (6)  7  B.  B.  560  (4  East,  190). 

(3)  33  B.  B.  635  (7  Bing.  743).  (7)  58  B.  B.  342  (2  Man.  &  G.  20;  2 

(4)  2  B.  B.  562  (5  T.  B.  118).  Scott,  N.  B.  289). 
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Mallan  Square,  in  the  county  of  Middlesex,  was  held  reasonable  in  the 
May.  case  of  a  milkman.  And  it  makes  no  difference  in  oar  opinion, 
that  it  appears  on  the  face  of  this  record  that  London  contains  a 
million  of  inhabitants.  We  doubt,  indeed,  whether  the  comparative 
populousness  of  particular  districts  ought  to  enter  into  considera- 
tion  at  all ;  if  it  did,  it  would  be  difficult  to  exclude  others,  such  as 
the  number  of  men  of  the  same  profession,  the  habits  of  the  people 
in  that  neighbourhood,  and  other  matters  of  a  fluctuating  and 
uncertain  character,  which  would  produce  great  difficulty  and 
embarrassment  in  determining  such  a  question.  We  conceive  that 
it  would  be  better  to  lay  down  such  a  limit  as,  under  any  circum- 
stances, would  be  sufficient  protection  to  the  interest  of  the  con- 
tracting party,  and  if  the  limit  stipulated  for  does  not  exceed  that, 
to  pronounce  the  contract  to  be  valid. 
[  668  ]  We  are  of  opinion,  therefore,  that  the  covenant,  the  breach  of 

which  is  that  first  assigned,  is  valid. 

We  need  hardly  add,  that  the  latter  part  of  the  seventh  plea, 
which  is  pleaded  to  that  breach,  is  bad,  for  the  cause  assigned  for 
special  demurrer.  It  attempts  to  leave  matter  of  law,  viz.  the 
reasonableness  or  unreasonableness  of  the  contract,  to  the  jury. 
This  is  clearly  a  question  of  law,  and  was  decided  as  sacb  in 
Davis  V.  Mason  (i).  Homer  v.  Graves  (2),  Proctor  v.  Sargent  {z)^  and 
Chesman  v.  Nainby{4).  The  plaintiff,  therefore,  is  entitled  to  oar 
judgment  on  the  first  breach. 

The  question  raised  by  the  demurrer  to  the  last  plea  renders  it 
necessary  to  consider,  whether  the  covenant  on  which  the  second 
breach  is  assigned  is  good  in  law,  upon  the  principle  before  laid 
down. 

That  covenant  is,  *'  that  the  defendant  should  not,  without  the 
plaintiffs'  consent,  carry  on  the  profession  of  a  surgeon-dentist,  &c.» 
in  London,  or  any  of  the  towns  or  places  in  England  or  Scotland, 
where  the  plaintiffs,  or  the  defendant  on  their  account,  might  have 
been  practising  before  the  expiration  of  the  said  service."  Accord- 
ing to  the  terms  of  this  covenant,  the  defendant  is  prohibited  from 
carrying  on  his  business,  not  merely  at  such  place  or  places  as  the 
plaintiffs  might  be  practising  in  at  the  time  of  the  expiration  of  the 
service,  but  at  any  place  where  they  might  have  been  practising 
before,  though  for  ever  so  short  a  time.  This  covenant  goes  much 
beyond  what  the  protection  of  any  interests  of  the  plaintiffs  coold 

(1)  2  E.  E.  562  (6  T.  R.  118).         (3)  68  E.  B.  342  (2  Man.  &  Q.  25). 

(2)  33  E.  E.  G3o  (7  Bing.  735).        (4)  2  Stri.  739 ;  2  Ld.  Bay.  1456. 
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reasonably  require,  and  it  puts  into  their  bands  the  power  of  pre-      Mallan 
venting  the  defendant  from  practising  anywhere.    We  are  therefore        m IV. 
of  opinion,  that  it  is  an  unreasonable  restriction,  and  that  the 
defendant  is  entitled  to  our  judgment  on  the  demurrer  *to  the       [  *669  ] 
second  breach,  for  the  insufficiency  of  the  declaration  in  that 
respect. 

It  was  contended,  that,  if  the  covenant  was  illegal  and  void  as  to 
this  part,  it  was  so  altogether.  But  we  think  that  the  stipulation 
as  to  not  practising  in  London  is  valid,  and  is  not  affected  by  the 
illegality  of  the  other  part.  That  point  was  decided  in  Chesinan  v. 
Nainby,  above  cited. 

Judgment  accordingly. 


The  ATTOENEY-GENEEAL  v.  EOGEES.  i843. 

Jttuji  8 

(11  Meeson  &  Welsby,  670—675 ;  8.  C.  12  L.  J.  Ex.  395 ;  2  Dowl.  N.  S.  1037 ;  . 

7  Jur.  704.)  Exeh.  of 


PUas. 
[670] 


The  Court  has  authority  to,  and  will,  grant  a  new  trial  in  a  penal  action, 
though  the  verdict  be  for  the  defendant,  where  they  are  satisfied  that  the 
verdict  is  in  contravention  of  law,  whether  the  error  has  arisen  from  the 
misdirection  of  the  Judge,  or  from  a  misapprehension  of  the  law  by  the 
jury,  or  from  a  desire  on  their  part  to  take  the  exposition  of  the  law  into 
their  own  hands. 

This  was  an  information  filed  against  the  defendant,  a 
tobacconist,  for  penalties  for  mixing  saccharine  matter  with 
tobacco  in  the  coarse  of  manufacture,  and  for  having  in  his 
possession  saccharine  matter  for  the  purpose  of  using  it  in  the 
manufacture  of  tobacco,  contrary  to  the  provisions  of  the 
5  &  6  Vict.  c.  98. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings 
after  last  Hilary  Term,  it  appeared  that  the  saccharine  matter  had 
been  applied  in  the  manufacture  of  tobacco  before  the  10th  of 
August,  when  the  new  Act  came  into  operation,  but  the  process  of 
manufacture  was  not  complete  until  after ;  and  the  jury  found  a 
verdict  for  the  defendant,  contrary  to  the  direction  of  the  learned 
Judge. 

The  Attorney-General,  in  Easter  Term  last,  obtained  a  rule, 
calling  upon  the  defendant  to  show  cause  why  that  verdict  should 
not  be  set  aside  and  a  new  trial  granted,  on  *the  ground  that      [  *67i  ] 
the  verdict  was  contrary  to  law,  and  to  the  direction  of  the  Lobd 
Chief  Babon. 
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A.-G.  Erie  and  Thomas  now  showed  caase : 

RooKBfi.  The  general  principle  laid  down  in  Brook  v.  Middleton  (i)  is,  that 

the  Court  will  not  grant  a  new  trial  in  a  penal  action,  where  the 
verdict  has  passed  for  the  defendant,  on  the  ground  of  its  being 
against  the  evidence.  The  case  of  Gregory  v. Tuffs  (2),  where  it  was 
held  that  the  Court  would  grant  a  new  trial  where  the  jury  found  a 
verdict  through  a  misapprehension  of  the  law,  will  perhaps  be 
relied  upon.  But  it  is  submitted,  that  where  the  trial  has  been 
properly  conducted,  and  a  proper  direction  given  to  the  jury,  the 
Court  will  not  grant  a  new  trial  in  a  penal  action,  if  the  verdict  be 
found  for  the  defendant.  There  is  no  case  in  which  the  Courts 
have  granted  a  new  trial  in  such  an  action,  unless  there  has  been 
a  misdirection,  or  the  jury  have  misconducted  themselves.  The 
Courts  have  refused  a  new  trial  in  such  cases,  by  analogy  between 
a  penal  action  and  a  trial  for  a  criminal  offence,  in  which  a  party 
is  not  allowed  to  be  put  twice  in  jeopardy.  In  Mattison  v.  Allan* 
son  (8),  which  was  an  action  upon  the  statutes  against  horse-raeing 
to  recover  a  penalty,  the  jury  having  found  a  verdict  for  the 
defendant,  contrary  to  plain  evidence,  ^^  the  Court  denied  a  new 
trial,  there  being  no  proof  of  any  misbehaviour  in  the  defendant, 
or  tampering  with  the  jury."  It  is  added,  "  And  this  was  within 
the  reason  of  cases  in  the  Exchequer,  where  verdicts  for  defendants 
are  never  set  aside  for  penalties  in  the  case  of  duties."  In  Wilson 
V.  Rastall  (4),  Lord  Eenyon,  Ch.  J.,  says,  "  Where,  indeed,  the  jury 
have  formed  an  opinion  upon  the  whole  case,  no  new  trial  in  a 
penal  action  has  been  granted,  though  the  jury  has  drawn  a  wrong 

[  ♦672  ]  conclusion."  *And  in  Calcraft  v.  Qibbs  (6),  which  was  an  action  of 
debt  for  penalties  under  the  game  laws,  the  same  learned  Judge 
says,  "  If  this  case  had  been  properly  left  to  the  jury,  and  they  had 
even  drawn  a  wrong  conclusion,  we  should  not  have  been  disposed 
to  grant  a  new  trial  in  such  an  action  as  the  present."  So,  in 
Ranston  v.  Etteridge  (6),  the  jury  having  found  a  verdict  for  the 
defendant  contrary  to  the  Judge's  direction,  and  founded  on  a 
mistake,  the  Court  refused  a  new  trial,  there  having  been  no  mis- 
conduct in  the  jury.  And  in  Rex  v.  Wandsworth  (7) ^  where  the 
defendant  had  been  acquitted  on  an  indictment  for  the  non-repair 

(1)  10  East,  268.  (4)  2  E.  E.  515  (4  T.  E.  758), 

(2)  1  Cr.  M.  &  E.  310.  (5)  5  T.  E.  20. 

(3)  2  Stra.  1238.    See  also  Smith  v.  (6)  18  E.  E.  434  (2  Chit.  Bep.  273). 
Freeman,  1  Ld.  Eay.  62 ;  Bex  v. ,  (7)  1  B.  &  Aid.  63. 

2  Keble,  226. 
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of  a  road,  the  Court  refused  a  new  trial,  although  the  verdict  was        A..G. 

contrary  to  the  weight  of  evidence.    In  that  case,  Lord  Ellen-      booebs. 

BOROUGH,  Ch.  J.,  says,  *'  My  objection  to  making  this  rule  absolute 

is,  that  the  Court  will  thereby  be  doing  indirectly  that  which,  if 

they  did  directly,  would  be  contrary  to  the  established  practice  of 

the  Court,  acted  upon  in  a  variety  of  cases ;  that  is,  they  will  in 

effect  be  granting  a  new  trial  in  a  criminal  case  where  the  defendant 

has  been  acquitted."     So,  in  Rex  v.  Sutton  (i),  which  was  a  similar 

case,  a  new  trial  was  refused,  though  the  judgment  was  suspended 

(as  it  was  also  in  Rex  v.  Wandsworth),  Lord  Dbnman,  Ch.  J., 

saying,  '*  We  are  not  disposed  to  make  the  precedent  of  granting  a 

new  trial." 

(Pabkb,  B.  :  I  was  one  of  the  Judges  of  the  Court  of  Queen's 
Bench  when  that  case  was  decided ;  but  there  was  there  no  mis- 
direction in  point  of  law,  although  the  Judge  had  made  a  strong 
observation  to  the  jury,  which  we  thought  ought  not  to  have  been 
made.) 

(They  then  proceeded  to  argue  that  the  summing  up  was  founded 
on  a  misconstruction  of  the  stat.  5  &  6  Vict.  c.  98  ;  but  that  part  of 
the  argument  is  omitted,  as  no  judgment  was  given  upon  it.) 

The  Attorney-General,  Jervis,  and  J.  Wilde,  in  support  of  the       [673] 
rule: 

Oregory  v.  Tuffs  (2),  which  was  a  decision  pronounced  after  a 
communication  with  all  the  Judges,  is  expressly  in  point.  That 
was  an  action  on  the  25  Geo.  II.  c.  86,  for  keeping  an  unlicensed  room 
for  music  and  dancing.  A  verdict  having  been  found  for  the  defen- 
dant, a  new  trial  was  moved  for,  on  the  ground  that  the  verdict  was 
contrary  to  the  direction  of  the  Judge  in  point  of  law,  and  against 
the  law.  Lord  Lyndhurst,  C.  B.,  said,  "  It  is  not  usual,  where  a 
verdict  has  been  found  for  a  defendant  in  a  penal  action,  to  grant 
a  new  trial  on  account  of  the  verdict  being  against  the  evidence ; 
but  whenever  there  has  been  a  misdirection  in  point  of  law  by  the 
Judge  who  presided,  it  is  a  matter  of  course  that  a  new  trial  should 
be  granted,  because  the  jury  have  been  misled  by  the  Judge  in 
point  of  law.  If,  however,  the  jury  are  misled  in  point  of  law  by 
any  other  means,  there  seems  to  be  no  reason  why  their  mistake  in 
point  of  law  should  not  be  rectified.  In  the  present  case,  we  are 
satisfied  that  the  jury  have  acted  on  a  misapprehension  of  the  law." 
(1)  39  E.  E.  388  (6  B.  &  Ad.  52).  (2)  1  Cr.  M.  &  E.  310. 

R.R, — VOL.  LXin.  46 
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A.-G.  And  after  alluding  to  the  evidence,  and  to  what  took  place  at  the 
RooEBs.  trial,  he  concludes  as  follows:  "We  have  conferred  with  the 
other  Judges  upon  the  subject,  and  they  agree  with  us,  that, 
under  such  circumstances,  there  ought  to  be  a  new  trial.**  Now 
here  it  is  not  contended,  that  if  the  jury  had  been  misled  by  the 
Judge  in  point  of  law,  the  Court  ought  not  to  grant  a  new  trial ; 
and  there  is  no  distinction  between  such  a  case  and  one  where  the 
jury  have  mis-applied  the  law  as  it  bore  upon  the  facts. 

Lord  Abinger,  C.  B.  : 

With  respect  to  the  authority  of  the  Court  to  grant  a  new  trial  in 
this  case,  or  in  any  other  of  a  similar  nature,  my  opinion  is,  that, 
whenever  the  Court  are  satisfied  that  the  verdict  of  the  jury  is  in 
[  *674  ]  contravention  *of  the  law,  whether  the  error  has  arisen  from  the 
misdirection  of  the  Judge,  or  from  a  misapprehension  of  the  law  by 
the  jury,  or  from  a  desire  on  the  part  of  the  jury  to  take  the 
exposition  of  the  law  into  their  own  hands,  it  would  be  very  mis* 
chievous  to  say  that  the  Court  has  no  power  to  grant  a  new  trial, 
however  fit  they  might  think  the  case  for  the  discretion  of  a  jury. 
If  the  objection  of  the  defendant's  counsel  is  to  prevail,  there  would 
be  no  use  in  having  established  rules  of  law,  because  the  jury  might 
set  them  at  defiance  whenever  they  pleased,  and  probably  they  fre- 
quently would,  were  it  once  laid  down  that  the  Court  could  not 
question  their  verdict.  The  practice  in  criminal  cases  has  been 
relied  on,  but  that  is  a  very  different  thing;  there  is  this  difference, 
that  there  the  Constitution  has  provided  no  means  for  granting  a 
new  trial  or  reversing  the  verdict,  the  Constitution  of  the  country 
having,  in  criminal  cases,  vested  in  juries  full  power  to  find  as  they 
think  fit.  So,  in  civil  cases,  where  the  question  is  a  mixed  question 
of  law  and  fact,  the  administration  of  justice  requires  that  the  case 
should  be  submitted  to  the  jury;  and  the  Court  will  not,  in  these 
cases,  grant  a  new  trial  merely  because  they  think  the  jury  may 
have  been  mistaken  in  the  law.  Where,  however,  the  question 
turns  on  admitted  facts,  if  we  were  to  hold  that  we  could  not 
reverse  a  verdict  found  for  a  defendant,  we  should  be  placing  the 
whole  constitution  of  the  law  in  the  power  of  the  jury.  We  think, 
therefore,  that  not  only  on  authority  but  on  principle,  we  have  the 
power  to  award  a  new  trial  in  actions  of  this  nature,  wherever  the 
verdict  for  the  defendant  is  contrary  to  law.  Whether  in  this  par- 
ticular case  the  jury  were  wrong,  is  a  matter  deserving  further 
consideration.     Probably  the  Attorney-General  may  not  be  disposed 
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to  call  on  the  Court  to  pronounce  any  judgment ;  and  unless  he        a..q. 
does  so,  none  will  be  given,  Rooebs. 

Parke,  B.  : 

It  will  scarcely  be  worth  while  to  ask  us  to  *give  our  judgment       [  #(575  ] 
on  the  other  point,  as,  from  the  nature  of  the  case,  our  opinion 
upon  it  can  never  be  any  authority  on  any  general   principle, 
whichever  way  it  may  be. 


BoLFE,  B.,  concurred. 


Judgment  postponed  accordingly. 


FINDON  V.  PARKER  (I).  i843. 

(11  Meeson  &  Welsby,  675-^84 ;  S.  C.  12  L.  J.  Ex.  444 ;  7  Jur.  903.)  ^"^0. 

Assumpsit  for  work  and  labour  as  an  attorney ;  to  whiob  the  defendant  EaecJi,  of 
pleaded  a  special  plea,  that  the  work  was  done  in  pursuance  of  an  agree-  Pl^^u, 
ment  and  under  circumstances  which  amounted  to  maintenance.  At  the  [  ^^^  ] 
trial,  it  appeared  that  the  lands  in  the  parish  of  T.  consisted  of  old  and  new 
indosures,  the  former  of  which  had  always  been  exempted  from  payment 
of  tithes  in  kind,  there  being  paid  instead  a  certain  sum,  varying  in 
amount,  for  each  of  the  several  farms ;  whereas,  for  the  new  inclosures, 
tithes  in  kind  were  paid,  or  a  composition  in  lieu  of  tithes  entered  into  ; 
that  in  1832  the  principal,  &c.,  of  Jesus  College,  the  patrons  of  the  living, 
and  lessees  of  the  tithes,  having  given  notice  to  the  tenants  and  proprietors 
of  the  old  inclosures  to  set  out  their  tithes  in  kind,  a  meeting  of  the 
proprietors  in  consequence  took  place,  at  which  it  was  resolved  **  that  the 
proprietors  do  resist  the  claim  of  the  coUege,  and  support  the  present 
moduses;  and  that  the  expenses  incurred  in  such  proceedings  shall  be 
borne  and  paid  by  the  proprietors,  in  proportion  to  the  value  of  their 
estates ;  and  that  Messrs.  F.  (the  plaintifP)  and  W.  be  requested  to  take  such 
steps  as  may  be  considered  necessary."  This  resolution  was  signed  by  the 
defendant  and  six  other  proprietors  of  land  in  the  parish.  At  the  time  of 
entering  into  this  agreement,  it  was  uncertain  whether  the  college  would 
proceed  by  one  or  several  bills  in  equity :  but  nine  bills  were  subsequently 
filed,  and  seven  issues  were  directed  against  the  occupiers  of  the  different 
farms :  Held,  that  this  agreement  was  not  illegal,  and  did  not  amount  to 
maintenance,  since  the  proprietors  had  reasonable  groimd  to  believe  that 
they  had  a  common  interest  in  proving  the  lands  to  be  ancient  inclosures. 

Assumpsit  for  work  and  labour  by  the  plaintiff  as  an  attorney, 
and  for  money  paid,  and  money  found  to  be  due  on  an  account 
stated. 

The  defendant  pleaded,  first,  non  assumpsit.     Secondly,  a  special 

plea  which  stated  in  substance,  that  certain  parties  were  occupiers 

(1)  Approved     and    distinguished,  d2  L.  J.  Q.  B.  454 ;  and  see  Plating  Co, 

Hutley  V.  Hutley  (1873)  L.  E.  8  Q.  B.  v.  Farquhnreon  (1881)  17  Ch.  Div.  49. 

112, 116,  42  L.  J.  Q.  B.  52 ;  Bradlaugh  —A.  C. 
V.  Newdegate  (1883)  11  Q.  B.  D.  1,  11, 
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FiNDON      of  titheable  land  in  the  parish  of  Tredington,  as  tenants  of  the 

Pabkeb.  defendant  and  of  Sir  G.  Phillips  and  others;  that  the  principal, 
fellows,  &c.  of  Jesus  College,  Oxford,  had  required  the  said 
occupiers  to  pay  their  tithes  in  kind;  that  the  defendant,  Sir 
6.  Phillips,  and  the  other  proprietors  claimed  certain  modoBes; 

[  ^676  ]  that  it  was  officiously,  ^unlawfully  and  unjustly  agreed  between  the 
defendant.  Sir  6.  Phillips,  and  the  other  proprietors,  to  resist  the 
requisition  of  the  college,  and  to  support  a  defence  to  any  suits,  &c. 
instituted  to  support  the  claim  of  the  college,  and  to  bear  and  pay 
the  costs  of  any  such  suits ;  that  the  college  did  institute  certain 
suits ;  that  the  defendants  resisted,  and  maintained,  supported,  &e. 
such  defences  and  resistance ;  that  a  suit  was  instituted  against  the 
defendant ;  that  the  plaintiff  was  retained  and  employed  in  main- 
taining and  upholding  the  said  moduses,  in  pursuance  of  the 
said  agreement:  and  that  the  work  and  labour  &c.  in  the  first 
count  mentioned  was  performed  by  the  plaintiff  in  furtherance 
of  the  said  agreement;  of  all  which  said  premises  the  plaintiff 
had  notice. 

Beplication,  that  the  work  was  done  and  the  money  paid  on  a 
good  and  lawful  consideration,  and  that  it  was  not  offieioasly, 
unlawfully  and  unjustly  agreed  by  and  between  the  defendant 
and  Sir  6.  Phillips,  &c.,  to  the  effect  in  the  said  second  plea 
mentioned,  in  manner  and  form  &c. 

At  the  trial  before  Wightman,  J.,  at  the  last  Spring  Assizes  for 
the  county  of  Worcester,  it  appeared  that  this  was  an  action 
brought  by  the  plaintiff,  an  attorney,  for  a  share  of  the  balance 
of  his  bill  for  defending  certain  tithe  suits  relating  to  lands  in  the 
parish  of  Tredington,  of  which  the  defendant  and  others  were  the 
proprietors.  The  lands  in  Tredington  consisted  of  what  were 
denominated  the  Old  and  the  New  inclosures,  the  former  of 
which,  from  time  of  living  testimony,  had  been  exempted  from  the 
payment  of  tithes  in  kind,  there  being  paid  instead  of  them  a 
certain  sum  varying  in  amount,  for  each  of  the  several  farms 
within  the  parish ;  whereas  for  the  New  inclosures  tithes  in  kind 
were  paid,  or  a  composition  entered  into.  In  the  year  1882,  the 
principal,  fellows,  &c.,  of  Jesus  College,  Oxford,  being  patrons  of 

[  ^677  ]  the  living,  and  also  lessees  of  the  tithes,  *gave  notice  to  the  tenants 
and  proprietors  of  the  Old  inclosures  to  set  out  their  tithes  in  kind. 
In  consequence  of  this  notice  having  been  given,  the  proprietors  of 
land  in  Tredington  held  a  meeting  together  upon  the  subject  of  this 
claim  by  the  college,  and  at  that  meeting  it  was  resolved  "  that  the 
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proprietors  do  resist  the  claim  of  the  college,  and  support  the  present  Findon 
moduses,  and  that  the  expenses  incurred  in  such  proceedings  shall  parkbb. 
be  borne  and  paid  by  the  proprietors,  in  proportion  to  the  value  of 
their  estates,  and  that  Messrs.  Findon  and  Wood  be  requested  to 
take  such  steps  as  may  be  considered  necessary."  This  resolution 
was  signed  by  the  defendant  and  six  other  landowners  in  the  parish 
of  Tredington.  At  the  time  of  making  this  agreement,  it  was  uncer- 
tain whether  the  college  would  proceed  by  one  or  several  bills  in 
equity.  Nine  bills,  however,  were  subsequently  filed,  and  seven 
issues  were  directed  by  the  Lord  Chief  Baron  to  be  tried  against 
the  occupiers  of  the  different  farms.  These  issues  were  set  down 
for  trial  at  Worcester  Assizes,  and  the  first  of  the  issues  was  accord- 
ingly tried,  but  during  the  time  that  the  jury  were  deliberating 
upon  the  first  issue,  and  the  second  was  in  the  course  of  trial,  it 
was  agreed  by  the  counsel  on  both  sides  that  the  result  of  all  the 
issues  should  depend  upon  the  verdict  in  the  first.  The  jui-y,  how- 
ever, being  unable  to  agree,  were  discharged  without  returning  any 
verdict.  The  plaintiff  afterwards  brought  the  present  action  for  the 
balance  due  to  him  on  his  bill  of  costs.  It  was  objected  at  the  trial, 
that  the  agreement  was  illegal,  as  amounting  to  maintenance  on  the 
part  of  the  different  parties  signing  it.  The  learned  Judge,  how- 
ever, was  of  opinion  that  it  was  not  illegal ;  that  the  landowners 
had  a  common  interest  in  resisting  the  claim  to  tithes,  on  the 
ground  that  the  old  inclosed  lands  had  never  paid  tithes  before; 
and  he  accordingly  directed  the  jury  to  find  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit  *or  [  *678  ] 
a  verdict  for  him.    A  rule  having  been  obtained  accordingly, 

Talfourd,  Serjt.,  Whitehursty  and  Butt,  now  showed  cause  : 

The  question  in  this  case  is,  whether  the  conduct  of  the  defendant 
in  attending  the  meeting  and  entering  into  this  agreement  to  resist 
the  claim  of  the  college,  amounted  in  law  to  maintenance ;  and  it 
is  submitted  that  it  did  not.  To  make  this  a  defence,  it  must  be 
specially  pleaded.  Potts  v.  Span^ow  (i) ;  therefore  the  question  does 
not  arise  on  7ion  assumpait,  and  the  legality  of  the  agreement  stated 
in  the  plea  is  alone  in  question.  The  law  of  maintenance  is  thus 
defined  by  Hawkins,  in  his  Pleas  of  the  Crown,  (B.  1,  c.  88,  s.  1) : 
"  Maintenance  is  commonly  taken  in  an  ill  sense,  and  in  general 
seemeth  to  signify  an  unlawful  taking  in  hand  or  upholding  of 
quarrels,  or  sides,  to  the  disturbance  or  hindrance  of  common 
(1)  1  Bing.  N.  C.  594 ;  1  Scott,  678. 
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FiKDON      right."    The  doctrine  of  maintenance,  as  laid  down  in  the  ancient 
Pabkkr.      l&w,  has  been  since  much  narrowed.     It  is  so  stated  by  Bullkr,  J., 
in  Master  v.  MUUr  (i).     *'  It  is  curious,  and  not  altogether  useless, 
to  see  how  the  doctrine  of  maintenance  has  from  time  to  time  been 
received  in  Westminster  Hall.     At  one  time,  not  only  he  who  laid 
out  money  to  assist  another  in  his  cause,  but  he  that  by  his  friend- 
ship or  interest  saved  him  an  expense  which  he  would  otherwise  be 
put  to,  was  held  guilty  of  maintenance.  Bro.  Abr.,  tit.  Maintenance, 
7,  14,  17,  &c.     Nay,  if  he  oflSciously  gave  evidence,  it  was  mainten- 
ance ;  so  that  he  must  have  had  a  subpoena,  or  suppress  the  truth. 
That  such  a  doctrine,  repugnant  to  every  honest  feeling  of  the 
human  heart,   should    be   soon    laid    aside,   must    be    expected. 
Accordinglj',    a  variety  of    exceptions    were    soon    made  ;    and, 
amongst  others,  it  was  held,  that  if  a  person  has  any  interest 
in  the  thing  in  dispute,  though  on  a  contingency  only,  he  may 
f  •679  ]       lawfully  maintain  an  action  on  *it :  2  Rolle's  Abr.  115."    And  in 
Hawkins,  B.  1,  c.  88,  s.  18,  it  is  said,  **  Also  it  seemeth  to  be  agreed, 
that  wherever  any  persons  claim  a  common  interest  in  the  same 
thing,  as  in  a  way,  churchyard,  or  common,  by  the  same  title,  they 
may  maintain  one  another  in  a  suit  relating  to  the  same."     Now 
here  all  these  parties  had  an  interest  in  the  determination  of  these 
issues,  and  had  a  bond  fide  belief  that  the  fate  of  one  case  would 
decide  the  fate  of  all.     That  cannot  be  maintenance,  for  that  is 
an  unlawful  interfering  in  a  cause  in  which  a  party  has  no  interest 
whatever.     This  is  not  a  case  of  statutable  maintenance,  but  of 
maintenance  at  common  law,  which  Lord  Eldon,  in  Waller  v.  The 
Duke  of  Portland  (2),  says  is  not  malum  prohibitum,  but  malum  in  $€. 
Therefore,  it  is  an  offence  of  the  mind ;  and  it  is  not  committed^by 
parties  entering  into  an  agreement  to  maintain  and  defend  each 
other  in  a  matter  in  which  they  believe  their  interest  to  be  identical. 
If  a  party  has  the  most  remote  interest,  he  may  lawfully  interfere. 
They  cited  Bro.  Abr.,  Chose  in  action,  pi.  3 ;   Vin.  Abr.,  Main- 
tenance, (P.)  8 ;  Flight  v.  Leman  (3),  and  Pechell  v.  Watson  (4). 

(Lord  Abinqer,  G.  B.  :  Surely  the  old  cases  are  now  exploded. 
The  sole  question  is,  have  the  parties  an  interest,  or  do  they  believe 
they  have  an  interest,  in  the  action  ?) 

They  were  then  stopped  by  the  Court. 

(1)  2  R.  B.  399  (4  T.  E.  340).  (3)  62  R.  R.  495  (4  Q.  B.  883).   • 

(2)  3  Yes.  494.  (4)  58  R.  R.  843  (8  M.  &  W.  691}. 


VOL.  Lxm.]     1848.    EX.     11  MEE.  &  W.  679—680.  727 

Kelly,  R.  V.  Richards,  and  W.  J.  Alexander,  contra :  Fihdon 

It  must  be  admitted  that  many  of  the  older  authorities  cannot  be     Parkbb. 
upheld  at  the  present  day ;  but  the  law  is  correctly  laid  down  in 
Co.  Litt.  868  b ;  and  there  it  is  said  to  be  maintenance, ''  when  one 
maintaineth  the  one  side  without  having  any  part  of  the  thing  in 
the  plea  or  suit." 

(RoLFB,  B. :  Surely,  in  a  matter  which  is  considered  as  criminal, 
that  must  mean,  without  having,  or  ^believing  himself  to  have,  an       [  *680  ] 
interest.) 

Conceding  that  to  be  so,  when  the  facts  of  this  case  are  considered, 
it  will  be  found  that  the  defendant  had  not,  and  could  not  have 
supposed  that  he  had,  a  common  interest  with  the  other  six  pro- 
prietors who  were  sued ;  for  each  alleged  modus  varied  in  amount 
from  the  others. 

(Load  Abinger,  C.  B.  :  Still  the  real  point  in  dispute  in  all  would 
be,  whether  they  were  ancient  inclosures.) 

He  cannot  be  considered  as  having  a  common  interest  with  the 
other  proprietors,  merely  because  he  is  interested  in  common  with 
them  in  establishing  a  particular  fact.  The  case  of  Oliver  v. 
Bakewell  (i)  is  expressly  in  point.  There  it  was  held  to  be  main- 
tenance for  parishioners  to  defend  jointly  a  suit  brought  for  tithes, 
and  that  the  defendants  might  demur  specially  to  a  bill  seeking  a 
discovery  of  an  agreement  to  that  effect.  This  is  an  agreement 
between  these  parties,  not  to  support  one  common  interest,  but  to 
support  each  other,  each  of  them  setting  up  different  defences. 
One  defendant  had  no  interest  whatever  in  the  land  of  the  others. 
It  is  not  one  common  defence,  but  the  defences  were  separate  and 
distinct  from  each  other. 

(LoBD  Abinqer,  C.  B.  :  This  is  an  action  to  recover  the  balance 
due  on  a  general  bill  of  costs  for  all  the  suits,  is  it  not  ? 

Talfourd,  Serjt. :  Yes.) 

Still  the  defence  in  each  was  separate  and  distinct.  They  also 
cited  Bac.  Abr.,  Maintenance,  (A). 

Lord  Abinger,  C.  B.  : 
I  am  of  opinion  that  this  rule  ought  to  be  discharged.    I  will 
(1)  4  Gwillim  on  Tithes,  1381 ;  2  Eagle,  856. 
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FiNDOK      put  the  case  in  the  most  naked  form,  for  the  purpose  of  applying 

Parkbb.  what  I  have  always  considered  as  a  maxim  of  law  recognised  and 
established.  Suppose  a  man  employs  an  attorney  to  defend  an 
action  in  which  he  has  no  interest,  and  the  attorney  defends  the 

[  •^jSI  ]  action  accordingly,"  does  it  lie  in  the  mouth  of  the  person  *who 
employs  him  to  say  he  was  guilty  of  maintenance  in  employing 
him  ?  Every  man  who  has  been  in  a  court  of  law  has  heard  the 
maxim  that  a  man  cannot  take  advantage  of  his  own  wrong.  In 
this  case,  however,  I  do  not  resort  to  that  maxim,  except  to  show 
that  the  present  is  rather  an  unusual  defence.  This  is  said  to  be  a 
case  of  maintenance  at  common  law,  where  an  action  is  brought 
against  a  man  who  admits  himself  to  have  been  a  party  to  the  con- 
tract, but  alleges  that  he  has  committed  the  crime  of  maintenance ; 
and  as  that  allegation  is  to  the  prejudice  of  another  person,  we 
ought  to  hold  him  to  strict  proof  of  the  fact.  The  plea  alleges  the 
agreement  to  be  corrupt  and  illegal ;  the  replication  denies  that  it 
was  illegal  or  corrupt,  in  the  manner  and  form  alleged  by  the  plea. 
Now  I  do  not  think  that,  in  order  to  determine  the  question,  we  are 
bound  to  look  at  the  ultimate  results  of  the  particular  suits,  but 
that  we  ought  to  see  whether  there  was  any  ground  on  which  tiie 
parties  making  this  agreement  might  reasonably  suppose  that  they 
had  a  common  interest  in  resisting  the  claim  of  the  college.  That 
claim  was  a  general  claim  of  tithe  in  kind  from  all  the  defendants  ; 
the  defences  to  which  would  depend  upon  the  answers  put  in. 
Suppose  the  answer  in  each  case  claimed  a  distinct  modus  for  the 
specific  land  occupied  by  each  defendant,  and  claimed  it  in  the 
exact  terms  of  a  modus — "  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary ;  "  and  suppose  that  all  the  parishioners 
making  this  agreement  were  satisfied  that,  as  far  as  the  parol 
evidence  was  concerned,  and  as  far  as  human  memory  could  go 
back,  and  ancient  receipts  could  show,  they  could  prove  the  pay- 
ment of  the  particular  moduses  on  which  they  meant  to  rely,  far 
beyond  the  time  necessary  in  such  cases.  I  put  this  case  as  being 
a  stronger  one  than  the  present,  because  hete  the  opinion  really 

[  *682  ]  entertained  by  these  parties  was,  that  all  the  indosures  *were  of 
that  antiquity  as  to  show  that  the  moduses  had  been  paid  for 
inclosed  lands.  If  the  college  could  show  that  these  lands  had 
once  been  common,  and  had  been  inclosed  within  the  time  of  legal 
memory,  they  would  give  an  answer  to  all  the  moduses :  in  that 
respect  all  the  occupiers  and  proprietors  had  a  common  interest,  to 
show  that  these  lands  were  ancient  inclosures,  or  it  might  turn  oat  that 
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the  college  was  able  in  some  instances  to  prove  that  the  lands  were       Findon 

not  ancient  inclosures,  and  in  others  that  the  defendant  succeeded      parkeb. 

in  proving  the  lands  to  be  ancient  inclosures.    It  is  a  case  of  the 

same  nature  as  if  they  had  all  claimed  certain  abbey  lands,  because 

then  the  question  would  be  whether  each  could  prove  that  his  lands 

were  of  that  description.    In  that  case  the  issues  would  be  found 

according  to  the  various  proofs  in  the  cases ;  but  still  there  would 

be  a  reason  why  they  had  one  common  interest  in  making  a  common 

defence.     If  any  ground  can  be  fairly  suggested  for  making  this 

contract  legal,  we  ought  to  adopt  it  in  favour  of  the  party  who 

makes  the  defence,  in  order  to  acquit  him  of  the  imputation  that 

he  casts  upon  himself.     The  contract  does  not  necessarily  imply 

any  thing  that  the  law  calls  maintenance.     The  law  of  maintenance, 

as  I  understand  it  upon  the  modern  constructions,  is  confined  to 

cases  where  a  man  improperly,  and  for  the  purpose  of  stirring  up 

litigation  and  strife,  encourages  others  either  to  bring  actions,  or  to 

make  defences  which  they  have  no  right  to  make.     I  do  not  like  to 

give  an  opinion  upon  an  abstract  case,  and  therefore  am  not  desirous 

to  consider  it ;  but  if  a  man  were  to  see  a  poor  person  in  the  street 

oppressed  and  abused,  and  without  the  means  of  obtaining  redress, 

and  furnished  him  with  money  or  employed  an  attorney  to  obtain 

redress  for  his  wrongs,  it  would  require  a  very  strong  argument  to 

convince  me  that  that  man  could  be  said  to  be  stirring  up  litigation 

and  strife,  and  to  be  guilty  of  the  crime  of  *maintenance :  I  am  not       [  *^'^  ] 

prepared  to  say,  that,  in  modern  times,  Courts  of  justice  ought  to 

come  to  that  conclusion.     However,  I  give  no  opinion  upon  that 

point.     In  this  case  I  proceed  upon  the  ground,  that  there  was 

reasonable  evidence  of  a  common   link   of  interest   uniting  the 

proprietors  of  the  lands  in  question,  at  the  time  they  made  the 

agreement. 

GURNBY,  B. : 

When  the  parties  entered  into  this  agreement,  they  seemed  to 
have  had  reasonable  ground  of  belief  that  they  had  all  one  common 
interest  in  proving  the  lands  for  which  the  moduses  were  claimed 
to  be  ancient  inclosures;  and,  being  of  that  opinion,  I  think  it 
follows  that  there  is  nothing  illegal  in  the  agreement,  and,  therefore, 
that  this  rule  must  be  discharged. 

BoLFE,  B. : 

I  am  of  the  same  opinion.     The  only  hesitation  I  have  had  in 
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Fnn)OK  the  case  has  arisen  from  the  fear,  that  the  indignation  one  feels 
Tabker.  against  so  unrighteous  a  defence  as  the  present  might  lead  me  into 
bending  the  law  more  than  ought  to  be  done.  But  I  think  the  law 
here  appears  to  concur  with  the  honesty  of  the  case.  It  seems 
that,  Jesus  College  being  the  lessees  of  these  tithes,  and  having  set 
up  a  demand  for  payment  of  them  in  kind,  the  landowners,  not 
having  been  accustomed  to  pay  them,  met  to  consider  what  was  to 
be  done.  It  appears  it  was  stated  at  the  meeting,  that  if  one 
modus  failed  the  whole  must  fail.  That,  perhaps,  was  wrong ;  bat 
if  it  was  the  hondfde  opinion  of  the  proprietors,  and  they  thought 
it  was  something  in  the  nature  of  a  farm  modus^  and  that  it  was 
apportioned  in  different  shares  among  the  different  landowners  of 
the  district,  and  that  they  had  a  common  interest  in  it,  and,  having 
formed  that  opinion,  they  entered  into  this  agreement,  the  only 
question  on  these  pleadings  is,  was  that  or  was  it  not  a  legal  agree- 
[  •684  ]  ment  ?  What  is  the  *agreement  ?  It  is  an  agreement  by  the 
proprietors  of  the  land  to  resist  the  claim  of  the  college  to  the  pay- 
ment of  tithes  in  kind,  and  to  support  the  present  moduses.  I  may 
observe  that  these  parties  were  not,  in  truth,  the  occupiers — ^not 
the  parties  who  really  were  to  pay  the  tithes,  but  the  landlords. 
But  whatever  may  be  the  law  of  maintenance  in  modern  days,  and 
however  it  is  to  be  restricted,  I  do  not  believe  that,  in  the  most 
stringent  times,  the  act  of  a  landlord  in  protecting  his  interest  in 
lands  in  the  occupation  of  his  tenants  would  be  called  maintenance, 
because  it  is,  in  truth,  protecting  his  own  actual  reversionary 
interest.  Any  lawful  construction  must  be  placed  upon  this  agree- 
ment, rather  than  one  that  renders  it  criminal ;  and  the  natural 
construction  is,  that  the  proprietors  supposed  that  all  the  tenants 
would  be  included  in  the  proceeding ;  then,  so  far  from  their  con- 
duct being  illegal,  it  is  merely  an  arrangement,  that,  as  there  is  one 
proceeding  against  all,  they  will  pay  in  proportion  to  their  interests. 
That  being  the  agreement  entered  into,  and  the  traverse  being 
whether  in  truth  that  agreement  was  or  was  not  illegal,  it  seems  to 
me  to  be  clear  that  it  was  not  illegal,  and  consequently  that  this 
rule  ought  to  be  discharged. 

Rule  discharged. 
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SELLICK  V.  TREVOE  and  DAVIES.  "<3. 

June  10. 
(11  Meeson  &  Welsby,  722—729  ;  S.  C.  12  L.  J.  Ex.  401.)  — 

One  W.  T.  being  possessed  of  certain  copyhold  premises,  mortgaged  the  pUat, 
same  to  P.,  and  by  the  indenture  of  mortgage  coyenanted  to  surrender  r  ^^2  i 
them  into  the  hands  of  the  Dean  and  Chapter  of  W.,  the  lords  of  the  manor, 
to  the  use  of  the  defendant,  who  was  to  be  a  trustee  to  sell  the  premises,  in 
the  event  of  default  being  made  in  payment  of  the  mortgage  money.  W.  T. 
made  no  surrender  in  pursuance  of  the  above  indenture,  but  died  after 
devising  all  his  real  property  to  certain  trustees ;  subsequently  to  the  death 
of  W.  T.,  the  lords  of  the  manor,  at  the  nomination  of  the  defendant, 
granted  the  property  in  question  to  certain  persons  upon  the  said  trusts,  &c. 
mentioned  in  the  indenture  of  mortgage.  W.  T.  in  his  lifetime  surrendered 
other  property  to  the  lords  of  the  manor,  by  way  of  mortgage  to  C,  in 
consideration  of  a  loan  of  100^.,  and  by  an  indenture  of  even  date, 
covenanted,  amongst  other  things,  to  repay  the  money  borrowed,  and  gave 
the  mortgagee  a  power  of  sale,  in  case  of  default  in  payment  of  the  money. 
That  indenture  was  stamped  with  an  ad  valorem  stamp  of  12.  10«.  The 
defendant  sold  the  whole  of  the  above  property  to  the  plaintiff  under  the 
following  conditions  of  sale  :  that  he  should  deduce  a  good  title  to  the 
premises  for  the  lives  by  which  they  were  held  under  the  Dean  and 
Chapter  of  W. ;  but  that  no  earlier  or  other  title  should  be  deduced,  or  any 
deed  or  document  produced  anterior  to  the  last  copy  of  Court-roll,  by  which 
the  premises  were  granted :  Held,  first,  that  the  defendant  showed  no  title 
in  himself,  as  no  surrender  of  the  premises  had  been  made  to  his  use  by 
W.  T.,  and  that  the  purchaser  was  not  precluded  by  the  conditions  of  sale 
from  making  this  objection  to  the  title,  as  it  appeared  on  the  face  of  the 
abstract  delivered.    Secondly,  that  the  stamp  of  30^.  was  sufiGicient. 

Assumpsit  for  money  paid  by  the  plaintiff  for  the  defendants,  and 
for  money  had  and  received  by  the  defendants  to  the  use  of  the 
plaintiff. 

Plea,  lion  assumpsit. 

At  the  trial  before  Atcherley,  Serjt.,  at  the  last  Spring  Assizes 
for  the  county  of  Somerset,  it  appeared  that  the  action  was  brought 
to  recover  back  a  deposit  paid  on  a  sale  of  certain  copyhold  property, 
on  the  ground  that  a  good  title  had  not  been  made  out.  It  ap- 
peared, that  one  William  Tripp,  being  possessed  of  certain  copyhold 
property  held  by  him  under  the  Dean  and  Chapter  of  Winchester, 
as  lords  of  the  manor  of  Bleadon  and  Priddie,  by  indenture,  dated 
the  8th  of  May,  1821,  and  made  between  himself  of  the  first  part, 
Thomas  Powell  of  the  second  part,  and  the  defendant  Trevor  of  the 
third  part,  mortgaged  the  same  to  Powell,  and  covenanted  to  sur- 
render *it  into  thcUiands  of  the  lords  of  the  manor,  to  the  use  of  [  /723] 
the  defendant  Trevor,  with  power  to  Trevor  to  sell  the  same  in  the 
event  of  default  being  made  by  Tripp  in  payment  of  the  principal 
money  to  Powell,  the  mortgagee.  Tripp  died  in  October,  1841, 
without  having  surrendered  the  premises  to  the  lords  of  the  manor ; 
and  by  his  will,  dated  in  September,  1841,  devised  the  premises 
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Sbllick  and  all  his  real  estate  to  J.  Corfield  and  G.  Edwards,  in  tmst  to 
Trevor,  ^^l^  or  mortgage  the  same.  By  copy  of  Court-roll,  of  the  26ih  of 
May,  1842,  the  Dean  and  Chapter  of  Winchester,  by  their  steward, 
granted  the  premises  to  J.  Tripp,  H.  Tripp,  and  J.  H.  Tripp,  at  the 
nomination  of  the  defendant  Trevor,  the  trustee  for  sale,  upon  the 
trusts  and  for  the  intents  and  purposes  mentioned  in  the  mortgage 
deed  of  the  8th  of  May,  1821.  On  the  10th  of  June,  1887,  W.  Tripp, 
in  consideration  of  1001.  advanced  to  him  by  J.  Colston,  made  a 
surrender,  by  way  of  mortgage,  of  other  copyhold  property  to  the 
lords  of  the  manor,  the  same  to  be  void  on  repayment  of  the  sum 
borrowed ;  and  by  a  deed  of  even  date,  covenanted  to  repay  the 
sum  of  lOOZ.,  and  that,  if  default  should  be  made  by  him  in  pay- 
ment of  the  money  borrowed,  Colston  should  have  power  to  sell  the 
premises.  The  deed  of  the  10th  of  June,  1837,  giving  the  power 
of  sale,  was  stamped  with  an  ad  valorem  stamp  of  If.  10^.  The 
premises  mortgaged  to  Powell,  and  those  surrendered  for  the  benefit 
of  Colston,  consisting  of  lots  five  and  six,  were  put  up  to  auction, 
and  purchased  by  the  plaintiff,  under,  amongst  others,  the  following 
conditions  of  sale  :  That  the  vendors  should  prepare  and  have  ready 
for  delivery  an  abstract  of  their  title,  and,  "  subject  to  these  con- 
ditions, shall  deduce  a  good  title  to  the  premises  sold,  for  the  lives 
by  which  the  same  copyhold  premises  are  now  holden  under  the 
Dean  and  Chapter  of  Winchester ;  but  no  earlier  or  other  title  shall 
be  deduced,  nor  any  deed  or  document  produced  anterior  to  the 
last  copy  or  copies  of  Court-roll,  by  which  the  same  copyhold 
[  ♦724  ]  premises  respectively  *were  granted,  and  are  now  holden  for  the 
lives  therein  mentioned  respectively,  or  such  of  them  as  are  now 
living ;  nor  shall  the  vendors  be  required  to  produce  the  Court-rolls 
of  the  said  manor  of  Bleadon  and  Priddie,  or  to  produce  or  give 
any  evidence  of  the  title  of  the  said  Dean  and  Chapter,  under  whom 
the  same  is  holden  as  lords  of  the  said  manor ;  nor  shall  any  pur- 
chaser be  at  liberty  to  question  the  right  of  the  lords  of  the  said 
manor  to  grant  such  copy  or  copies  respectively :  and,  on  payment 
of  the  remainder  of  the  purchase-money,  the  vendors  shall  appear 
at  the  next  manor  Court,  and  surrender  in  due  form."  The 
defendants  having  delivered  an  abstract  setting  forth  the  title  as 
above  stated,  the  plaintiff  refused  to  complete  the  purchase,  on 
the  grounds,  first,  that  the  defendants  Trevor  and  Davies  had  not 
shown  any  title  in  themselves  to  sell,  no  surrender  of  the  premises 
in  question  having  ever  been  made  from  W.  Tripp  to  the  use  of 
Trevor;  and  secondly,  that  the  deed  of  the  10th  of  June,  1887, 
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was  void  for  want  of  a  proper  stamp,  as  a  stamp  for  IZ.  IBs.  was  Sellick 
required  by  the  Stamp  Act.  The  plaintiff  thereupon  demanded  Trevor. 
back  the  deposit  money,  and,  on  the  defendants'  refusal  to  return 
it;  brought  the  present  action  to  recover  the  amount.  The  above 
objections  were  insisted  upon  at  the  trial ;  and  the  plaintiff  obtained 
a  verdict,  leave  being  given  to  the  defendants  to  move  to  enter  a 
nonsuit  or  a  verdict  for  them. 

Bonipcts,  Serjt.,  having  in  Easter  Term  last  obtained  a  rule 
accordingly, 

Crowder  and  Butt  now  showed  cause  : 

The  title  to  these  premises  was  clearly  defective,  and  the 
defendants  Trevor  and  Davies  had  no  title  to  convey  them.  They 
could  have  no  such  right,  because  Tripp  never  surrendered  the 
premises  to  the  use  of  Trevor,  but,  by  his  will,  devised  the  legal 
estate  to  Corfield  and  Edwards;  and  although  the  lords  of  the 
manor  *have  assumed  to  grant  the  premises,  they  could  have  no  [  "725  ] 
title  to  do  so  until  a  surrender  had  been  made  of  the  property  into 
their  hands ;  for,  as  Parke,  J.,  said, in  Doe  d.  TunstUly.  Bottriell  (i), 
if  a  surrender  be  void,  an  admittance  under  it  is  mere  waste  paper  (2). 
But  it  will  be  said  that,  admitting  the  defendants  to  have  no  legal 
title,  the  plaintiff  is  precluded  by  the  conditions  of  sale  from  taking 
advantage  of  the  defect.  Such  an  argument  might  be  well  founded, 
if  a  good  Court-roll  were  shown ;  but  here  a  bad  title  appears  on 
the  face  of  the  abstract  itself.  It  is  true  the  defendants,  under 
these  conditions  of  sale,  would  not  be  bound  to  produce  any  docu- 
ment anterior  to  the  last  Court-roll ;  but,  as  a  prior  document 
appears  on  the  face  of  the  title  deduced,  the  plaintiff  is  entitled 
to  examine  its  validity.  The  title  was  here  clearly  defective. 
[They  referred  to  Shepherd  v.  Keatley  (3)  and  Spratt  v.  Jeffery  (4).] 

The  second  objection  to  this  title  is,  that  the  second  deed  of  the 
10th  of  June,  1887,  giving  the  power  of  sale,  was  improperly 
stamped,  and  that  it  ought  to  have  been  impressed  with  a  deed 
stamp  of  11.  IBs.  instead  of  an  ad  valorem  stamp  of  IZ.  10s.  There 
were  two  deeds  of  this  date.  The  ^first  was  a  mortgage  for  the  sum  \  *726  j 
of  1001. ,  the  duty  on  which  is  11.  10s.  The  second  is  merely  a  deed 
of  covenant,  and  is  not  a  deed  affecting  the  title  to  lands.    It  is  not 

(1)  39  R.  E.  432  (5  B.  &  Ad.  135),  117). 

(2)  See  Doe  d.  Sweeting  v.  Hellard,  (4)  34  B.  E.  387  (10  B.  &  0.  249;  6 
9  B.  &  C.  789.  Man.  &  Ey.  188). 

(3)  40  E.  E.  504  (1  Cr.  M.  &  E. 
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selliok  a  mortgage  at  all,  but  an  instrument  which  comes  within  the  general 
Trevob.  clause  in  the  Stamp  Act,  providing  for  deeds ' '  not  otherwise  stamped.** 
But  if  it  can  be  considered  as  a  mortgage  at  all,  it  falls  within  the 
proviso  in  the  Stamp  Act,  55  Geo.  III.  c.  184,  schedule,  title 
'^  Mortgage  "  (i),  which  says,  ''  that  where  several  distinct  deeds 
falling  within  the  description  of  instruments  charged  with  the 
ad  valorem  duty  on  mortgages  shall  be  made  at  the  same  time  for 
securing  the  payment  of  one  and  the  same  sum  of  money  ;  the  said 
ad  valorem  duty,  if  exceeding  2L,  shall  be  charged  only  on  one  of 
such  deeds ;  and  all  the  rest  shall  be  charged  with  the  duty  to 
which  the  same  may  be  liable  under  any  more  general  description 
of  such  deeds."  Now  it  is  clear  that  this  deed  of  covenant  does 
not  fall  within  the  first  part  of  the  proviso,  as  the  ad  valorem 
duty  does  not  exceed  2^  But  it  falls  within  the  latter  part  of  the 
proviso,  and  ought  in  that  case  also  to  have  been  impressed  with 
a  stamp  of  IZ.  15^. 

(LoBD  Abinoer,  G.  B.  :  I  think  the  two  deeds  form  one  security  ; 
and  that  this  is  substantially  a  mortgage,  and  not  being  within  the 
proviso,  must  be  stamped  with  the  ad  valorem  duty.) 

Prideaux  {Bompas,  Serjt.,  with  him),  in  support  of  the  rule : 

It  is  understood  that  it  will  not  be  necessary  for  the  defendants 
to  address  any  argument  to  the  Court  as  to  the  point  respecting 
the  stamp.  Then  the  rule  ought  to  be  made  absolute,  on  three 
grounds.  First,  that  the  plaintiff  is  precluded,  by  the  conditions 
of  sale,  from  taking  this  objection  to  the  vendor's  title ;  secondly, 
that  it  does  not  appear  that  the  time  for  making  out  the  title  has 
yet  elapsed,  the  defendants  having  till  after  the  next  Court  day  to 
make  out  their  title ;  and  thirdly,  that  no  valid  objection  existed  to  the 
[  •727  ]  title.  First,  this  case  falls  *  within  the  decision  in  Spratt  v.Jeffery  (2), 
and  is  distinguishable  from  the  case  of  Shepherd  v.  Keatley  (3).  A 
vendor  may  make  any  terms  he  pleases,  and  if  the  vendee  assents  to 
the  conditions  imposed,  he  is  bound  by  them.  Now  here  the  con- 
dition was,  that  *'no  earlier  or  other  title  should  be  deduced  anterior 
to  the  last  copy  of  Court-roll."  The  plaintiff  is,  therefore,  precluded 
from  objecting  to  any  part  of  the  title  prior  to  the  last  copy  of  Court- 

(1)  See  now  Stamp  Act,  1891  (54  &  (2)  34  E.  E.  387  (10  B.  &  C.  249;  5 

55  Yiet   c.  39),   sch.   tit.  Mortgage,  Man.  &  By.  188). 

which  imposes  a  specific  ad  valorem  (3)  40  B.  B.  504  (1  Or.  M.  &  B. 

charge    of    sixpence    per    100/.     on  117). 
collateral  securities. — ^A.  C. 
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roll.  And  besides,  here  the  purchaser  is  not  to  be  at  liberty  to  question  Selltck 
the  right  of  the  lords  of  the  manor  to  grant  such  copies  of  Court-  tbeyor. 
roll.  The  lords  of  the  manor  might  have  made  a  voluntary  admis- 
sion by  the  Court-roll  of  May,  1842,  and  their  title  to  do  so  would 
be  immaterial :  Doe  d.  Burgess  v.  Thompson  (i) ;  and  the  plaintiff 
is  estopped  from  denying  its  validity.  The  only  way  in  which  the 
Court  can  give  effect  to  these  conditions  of  sale  is,  by  deciding  that 
the  purchaser  has  no  right  to  question  the  title  prior  to  the  last 
Court-roll. 

Secondly,  the  plaintiff  has  brought  his  action  too  soon,  for  the 
defendants  were  not  bound  to  make  out  their  title  before  the  next 
Court  day  had  elapsed,  and  it  does  not  appear  that  that  day  has 
passed.  In  Sansom  v.  Rhodes  (2),  it  was  held,  that  where  no 
precise  time  is  fixed,  within  which  the  vendor  is  to  deduce  a  good 
title,  it  ought  to  appear  that  he  had  been  allowed  a  reasonable 
time. 

(Lord  Abingbb,  C.  B.  :  That  point  was  not  taken  at  the  trial.) 

It  was  for  the  plaintiff  to  show  that  a  reasonable  time  had  elapsed ; 
but  he  has  failed  to  do  this,  as  he  does  not  show  that  the  next 
Court  day  has  passed  :  and  it  is  submitted  that  the  defendants  are 
entitled  to  insist  upon  this  objection,  as  it  is  apparent  upon  the 
evidence,  and  the  case  was  reserved  generally. 

Thirdly,  no  valid  objection  has  been  shown  to  the  title.  *A  con-  [  •728  j 
tract  to  sell  land  consists  of  two  parts — a  contract  to  deduce  a  good 
title,  and  a  contract  to  make  a  valid  conveyance.  The  former  is 
fulfilled,  if  the  vendor  has  vested  in  himself,  or  in  himself  and  those 
who  are  bare  trustees  for  him,  the  complete  legal  and  equitable 
interest  in  the  property.  The  rest  is  matter  of  conveyance,  the 
non-fulfilment  of  which  cannot  be  objected  to  by  the  purchaser 
until  the  time  has  arrived  at  which  he  is  entitled  to  have  the  property 
vested  in  him,  (which  in  this  case  was  not  until  the  next  Court  day), 
nor  until  he  iias  tendered  for  execution  the  necessary  documents. 
In  Berkeley  v.  Dauh  (»)  it  was  held,  that  an  outstanding  term  to 
attend  the  inheritance,  the  trusts  being  performed,  is  no  objection 
to  the  title,  though  it  may  be  an  objection  to  the  conveyance.  Here 
the  legal  estate  being  outstanding  was  no  objection  to  the  title, 

(1)  6  Ad.  &  El.  632 ;  1  Nev.  &  P.   8  Scott,  544). 
216.  (3)  16  Ves.  380. 

(2)  64  E.  E.  775  (6  Bing.  N,  C.  261 ; 
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Selligb      and  the  defendants  would  have  been  ready  to  complete  the  title  by 
Tbkvob,      producing  a  conveyance  of  the  legal  estate. 

Lord  Abingbr,  C.  B.  : 

The  case  of  Berkeley  v.  Dauh  was  a  case  where  a  bill  had 
been  filed  to  compel  specific  performance;  and  it  was  held,  that 
the  outstanding  term,  although  it  might  form  an  objection  to 
the  conveyance,  was  no  objection  to  the  title.  That  case  does 
not  govern  the  present,  which  is  an  action  for  money  had  and 
received,  and  depends  upon  the  question,  whether  the  defen- 
dants had  a  reasonable  time  after  the  contract  within  which 
to  make  out  their  title.  The  decision  in  Shepherd  v.  Keatl^y  is 
applicable  to  this  case.  By  the  conditions  of  sale,  the  defendants 
are  not  bound  to  produce  any  earlier  title-deed  than  the  last  copy 
of  Court-roll ;  that  protects  them  from  any  other  title  anterior  to 
that  Court-roll ;  but  still  the  plaintiff  is  at  liberty  to  show  aliunde 
that  the  title  is  void.  It  is  said,  however,  that  the  defendants  must 
[  ^729  ]  have  a  reasonable  *time  to  make  out  their  title ;  whether  they  had 
that  reasonable  time  in  this  case  would  be  a  question  of  fact  for 
the  jury.  Now  the  circumstances  are,  that  the  sale  took  place  in 
July,  1842,  and  the  action  was  not  brought  until  the  January  fol- 
lowing. It  appears  to  me,  therefore,  that  the  defendants  had  a 
reasonable  time  ;  and  it  is  quite  clear  that  at  the  present  moment 
the  title  is  insufficient.  I  am  of  opinion,  therefore,  that  the  plaintiff 
is  entitled  to  recover.  As  to  the  other  question,  I  think  that  the 
proviso  in  the  Stamp  Act  has  no  application  to  this  case,  and  that 
the  stamp  is  sufficient.     The  rule  must  therefore  be  discharged. 

EoLFB,  B. : 

I  am  of  the  same  opinion.  There  can  be  no  doubt  that  a  party 
has  a  right  to  stipulate  that  a  purchaser  shall  take  that  interest 
only  which  he  himself  has  in  the  premises ;  and  in  this  case  the 
vendors  have  stipulated  by  the  conditions  of  sale,  that  they  shall 
not  be  bound  to  produce  a  title  anterior  to  the  la^  copy  of  the 
Court-roll.  They  then  go  on  to  stipulate,  that  they  shall  not  be 
bound  to  produce  or  prove  the  title  of  the  lords  of  the  manor,  the 
Dean  and  Chapter ;  their  intention  being  that  the  last  copy  of  the 
Court-roll  only  shall  be  produced,  and  that  the  title  of  the  Bean 
and  Chapter  shall  not  be  ripped  up.  But  here  the  title  which  they 
did  produce  is  defective  on  the  face  of  it,  and  it  never  could  have 
been  intended  that  the  purchaser  should  be  precluded  from  objecting 
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to  the  title  which  the  vendors  should  produce,  if  defective.    As  to      Selliok] 
the  other  point,  I  think  that  the  two  documents  of  the  10th  of      tre^vor. 
June,  1887,  constituted  but  one  mortgage,  that  they  do  not  fall 
within  the  proviso  in  the  Stamp  Act  relating  to  mortgages,  and 
that  the  stamp  is  sufficient. 

Rule  discharged. 

FOEMAN   V.  DAWES  and  Another  (1).  ig^g. 

(11  Meeson  &  Welsby,  730—734;  S.  C.  12  L.  J.  Ex.  437;  1  D.  &  L.  299.)  JunelS. 

By  a  Court  of  Bequests  Act  it  was  enacted,  that  no  action  should  be       £xch,  of 
brought  for  any  matter  done  in  pursuance  of  the  Act  until  a  month's  notice         Pleas, 
of  action  should  be  given,  &Cm  and  if  in  such  action  it  should  appear  to  be        [  730  ] 
so  done,  the  jury  should  find  for  the  defendant,  and  upon  such  verdict,  or 
if  the  plaintiff  should  become  nonsuited,  **  or  if  upon  a  verdict  or  demurrer 
judgment  shall  be  given  against  the  plaintiff,  the  defendant  should  recover 
treble  costs."    The  defendant  obtained  a  verdict  without  having  given  any 
evidence,  the  plaintiff  haviag  failed  to  establish  any  case  :  Held,  that  the 
defendant  was  entitled  to  treble  costs  without  entering  a  suggestion  on  the 
roll,  or  having  given  the  Act  of  Parliament  in  evidence  at  the  trial. 

Trespass  for  seizing  the  plaintiff's  goods,  under  an  execution 
issued  out  of  the  Wolverhampton  Court  of  Bequests.  Flea,  not 
guilty,  by  statute. 

At  the  trial,  the  plaintiff  completely  failed  in  establishing  his 
case,  and  the  jury  found  a  verdict  for  the  defendants,  without  any 
evidence  having  been  adduced  on  their  part. 

By  the  48  Geo.  III.  c.  ex.  (local),  intituled  ''An  Act  for  the 
more  easy  and  speedy  recovery  of  small  debts  within  the  township 
of  Wolverhampton,  and  the  several  parishes  and  places  therein 
mentioned,"  it  is  enacted,  (by  s.  52),  "  that  no  action  shall  be 
brought  against  any  person  for  anything  done  in  pursuance  of  this 
Act,  until  notice  thereof  shall  have  been  given  &c.  at  least  one 
calendar  month  before  the  suing  out  and  serving  of  the  same  &c. ; 
and  the  defendant  or  defendants  in  such  action  shall  and  may 
plead  the  general  issue,  and  give  this  Act  and  the  special  matter 
in  evidence,  and  that  the  same  was  done  in  pursuance  and  by  the 
authority  of  this  Act ;  and  if  the  same  shall  appear  to  have  been 
so  done  &c.,  then  the  jury  shall  find  for  the  defendant  or  defen- 
dants ;  and  upon  such  verdict,  or  if  the  plaintiff  or  plaintiffs  shall 
become  nonsuited  or  discontinue  such  action,  or  if,  upon  a  verdict 

(1)  Discussed  by   Eomer,    J.,     in  now  6  &  6  Vict.  c.  97  and  (as  to  costs 

North  Metropolitan  Tramways  Co,  v.  in  proceedings  under  public  general 

London   County  Council  [1898]  2  Ch.  Acts)  the  Public  Authorities  Protec- 

145,  148,  67  L.  J.  Ch.  449,  450;  see  tion  Act,  1893,  s.  2  (d).— A.  0. 
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FoRMAN  or  demurrer,  judgment  shall  be  given  against  the  plaintiff  or 
Dawes.  plaintiffs,  the  defendant  or  defendants  shall  and  may  recover  treble 
costs."  The  Master  having,  in  pursuance  of  the  above  Act,  taxed 
treble  costs  in  favour  of  the  defendants  in  this  cause,  Godson 
obtained  a  rule  to  show,  cause  why  the  Master  should  not  review 
his  taxation,  and  reduce  the  amount,  on  the  ground  that  the  defen- 
dants were  not  entitled  to  treble  costs,  as  they  had  not  entered  any 
suggestion  on  the  record,  and  had  not  given  the  Act  in  evidence  at 
the  trial. 

[  731  ]  W.  J.   Alexander  (Talfourd,  Serjt.,  with  him)   now  showed 

cause : 

First,  a  suggestion  was  not  necessary ;  for  the  statute  does  not 
require  it.  The  statute  says,  that  if,  upon  a  verdict  or  demurrer, 
judgment  shall  be  given  against  the  plaintiff  or  plaintiffs,  the  defen- 
dant shall  recover  treble  costs.  The  defendants  having  succeeded 
at  the  trial,  the  judgment  is  regular,  without  any  suggestion  being 
entered;  and  it  would  not  appear  from  the  judgment  whether 
treble  costs  had  been  charged  or  not:  WeUs  v.  Ody(i).  In  that 
case  Parke,  B.,  says,  ''  There  are  some  cases  in  which  a  suggestion 
must  be  entered  up,  as  where  the  defendant  seeks  to  deprive  the 
plaintiff  of  costs  under  the  Court  of  Bequests  Acts ;  but  here  the 
judgment  would  be  regular  without  such  suggestion  being  entered. 
If  the  defendant  entered  up  judgment  for  treble  costs,  the  Court 
could  not  see  from  the  judgment  whether  he  had  charged  treble 
costs  or  not.  It  was  held,  in  Firday  v.  Seaton  (2),  that  neither  a 
certificate  from  the  Judge,  nor  a  suggestion  on  the  roll,  is  necessary 
to  entitle  a  defendant  to  double  costs  under  the  11  Geo.  II.  c.  19. 
There  the  words  in  the  statute  are,  shall  '  recover  double  costs.'  I 
do  not  say  whether  it  is  not  necessary  to  enter  a  suggestion  in  the 
present  case.  If  the  words  had  been  '  shall  recover  treble  costs/ 
it  is  quite  clear,  on  the  authority  of  that  case,  that  it  would  not 
have  been  necessary  to  do  so."  That  judgment  is  expressly  in 
point,  and  is  decisive  to  show  that  no  suggestion  was  necessary 
here.  But  then  it  is  said,  that  the  defendants,  in  order  to  entitle 
themselves  to  treble  costs,  ought  to  have  given  some  evidence  to 
bring  the  case  within  the  Act.  But  it  sufficiently  appeared  that 
they  were  proceedings  under  the  Act.  Notice  of  action  had  been 
given,  and  the  plea  was,  not  guilty  by  statute.  It  was  not  necessary 
to  produce  the  warrant  to  show  that  the  goods  were  seized  under 

(1 )  46  E.  R  358  (2  Cr.  M.  &  E.  184).  (2)  53  E.  B.  265  (1  Taont  210). 
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the  execution,  as  it  was  clear,  from  the  plaintiff's  *own  showing,  Forman 

that  it  was  so,  and  that  the  seizure  was  justifiable,  and  therefore  dawes. 

the  trespass  was  not  proved.    It  was  not  denied  before  the  Master,  [  *732  ] 
that  this  was  an  action  for  a  matter  done  in  pursuance  of  the  Act. 

Godson  y  in  support  of  the  rule : 

As  the  warrant  was  not  put  in  and  proved,  the  Court  has  no 
judicial  knowledge  that  the  proceedings  were  for  anything  done 
under  the  Act :  and  the  defendants  are  in  the  same  situation  as  if 
this  were  a  simple  trespass,  and  the  words  "  by  statute  "  were  not 
added  to  the  plea  of  not  guilty.  The  defendants  not  having  given 
any  evidence  to  show  that  their  defence  was  under  the  Act,  and  no 
certificate  of  the  Judge  having  been  produced  to  that  effect,  the 
Court  has  no  judicial  knowledge  that  the  defendants  are  entitled 
to  treble  costs,  and  they  ought  not  to  be  allowed.  He  referred  to 
the  ruling  in  Forman  v.  Dawes  (i),  on  the  first  trial  of  this  cause. 

LoBD  Abinoer,  G.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged  with  costs. 
I  think  the  Court  granted  the  rule  without  sufficiently  considering 
the  merits  of  the  application ;  for  it  appears  to  me,  upon  considera- 
tion, that  there  was  no  ground  or  pretence  whatever  for  it.  The 
-words  of  the  Act  of  Parliament  are  precise,  that  if  an  action  is 
brought  for  any  matter  done  by  virtue  of  this  statute,  the  plaintiff 
Bhall  give  one  month's  notice  of  the  action  before  he  brings  it,  and 
that  he  shall  be  punished,  if  he  be  nonsuited,  or  a  verdict  pass 
against  him,  by  the  payment  of  treble  costs  to  the  defendant. 
According  to  Mr.  Godson's  interpretation  of  the  Act,  if  the  plaintiff 
is  nonsuited  because  he  fails  to  give  any  evidence  at  all,  the  party 
who  defends  the  action  never  can  recover  treble  costs.  Then  what  is 
the  meaning  of  the  Act  of  Parliament  ?  The  record  does  not  state 
that  the  action  was  brought  for  a  matter  done  *in  pursuance  of  the  [  ♦733  ] 
Act,  and  there  was  no  plea  that  a  notice  was  served  to  that  effect. 
But  suppose  there  was  a  plea  to  that  effect,  then,  according  to 
Mr,  Godson,  that  plea  ought  to  be  proved  before  the  defendant  can 
derive  any  advantage  from  the  Act.  But  if  that  be  so,  what 
becomes  of  all  the  provisions  in  the  statute  about  a  nonsuit  ?  This 
is  precisely  a  case  where  a  verdict  is  given  against  the  plaintiff, 
because  he  did  not  prove  his  notice  of  action  under  the  statute. 
But  it  is  said  that  a  suggestion  ought  to  have  been  entered.    It  is 

(1)  Car.  &M.  127. 
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KoKMAN  not,  however,  usual  for  any  application  to  be  made  to  the  Court 
Dawes.  'ipon  the  subject  of  a  suggestion ;  indeed,  no  suggestion  is  necessary 
merely  to  increase  the  costs,  because  the  costs  are  dependent  upon 
the  record  ;  and  certainly  the  Master,  in  this  case,  has  followed  the 
usual  course,  where  it  appeared  to  him,  on  the  admission  of  the 
parties  or  upon  affidavit,  that  the  action  relating  to  the  matter  in 
question  had  its  origin  from  an  order  or  judgment  of  the  Court  of 
Bequests.  That  course  is,  to  look  at  the  statute,  to  see  what  should 
be  done  with  the  case  with  respect  to  the  costs.  That  is  the 
ordinary  practice,  and  the  Master  could  not  do  otherwise.  I  think 
there  was  no  ground,  therefore,  for  this  rule,  and  that  it  must  be 
discharged  with  costs. 

GuBNEY,  B.,  concurred. 

BoLFB,  B. : 

When  Mr.  Godsmi  moved  the  rule,  it  was  upon  two  grounds: 
first,  that  the  statute  did  not  give  costs  when  the  defendant  did  not 
give  evidence;  and  secondly  that  the  Master  had  not  taken  the 
proper  course  to  adjudicate  upon  the  costs. 

With  regard  to  the  first  point,  that  the  defendant  had  given  no 
evidence,  and  therefore  that  he  was  not  entitled  to  the  costs,  I 
apprehend  that  is  not  required.  The  defendant  is  not  obliged  to 
give  evidence  to  entitle  himself  to  costs.  That  impression  may  have 
[  ♦734  ]  arisen  from  an  expression  *found  in  this  Act  of  Parliament,  and  in 
many  others — an  unhappy  expression,  that  a  party  "  may  give  this 
Act  and  the  special  matter  in  evidence ;  "  but  that  means,  I  appre- 
hend, that  the  party  may  plead  the  general  issue,  and,  without 
reference  to  the  general  rules  of  pleading,  give  the  special  matter 
of  defence  in  evidence ;  but  it  does  not  mean  that  he  is  to  give 
evidence  if  nothing  calls  for  an  answer  from  him.  And  it  is  con- 
clusive that  such  is  its  meaning,  that  the  defendant  is  equally  to 
have  treble  costs  if  the  plaintiff  be  nonsuited. 

Then  the  second  point  was,  whether  the  Master  has  taken  the 
proper  means  in  deciding  as  to  the  costs  ?  I  think  he  has,  because, 
as  my  Lord  has  said,  it  is  not  necessary  to  have  a  suggestion  to 
entitle  a  party  to  treble  costs.  If  the  losing  party  is  to  have  some 
costs  given  to  him,  then  it  is  necessary  to  have  some  suggestion  on 
the  record ;  but  that  is  not  the  case  here.  The  decision  of  the 
Master,  certainly,  is  in  conformity  with  the  ordinary  proceedin<r. 

Rule  discharged. 
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HABVEY  V.  POCOCK  and  Others.  isi.'t. 

Jufut  12. 
(11  Meeson  &  Welsby,  740—744 ;  S.  C.  12  L.  J.  Ex.  434.)  

Whei-o  a  landlord  distrains  for  rent,  amongst  other  things,  goods  which         jpi2^ 
are  not  distrainable  in  law  (as  looms  in  work,  there  being  sufficient  without        ^    ^ ' 
them  to  satisfy  the  rent),  and  the  tenant  pays  the  amount  of  the  rent  and        ^        ^ 
the  costs  of  distress,  upon  which  the  distress  is  withdrawn  altogether ;  the 
tenant  is  entitled,  in  an  action  of  trespass,  to  recover  only  the  actual 
damage  sustained  by  the  taking  of  those  particular  goods,  and  not  the 
whole  amount  paid  by  him. 

In  such  a  case,  the  distrainor  is  a  trespasser  ah  initio  only  as  to  the  goods 
which  were  not  distrainable. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house, 
and  therein  levying,  seizing,  distraining,  and  impounding  his 
goods,  until  he  the  plaintiff  was  forced  and  obliged,  in  order  to 
release  the  same,  to  pay  the  sum  of  8i.  15«.  Plea,  not  guilty,  by 
statute. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  in 
Easter  Term,  it  appeared  that  the  distress  in  question  was  made 
for  81.  due  from  the  plaintiff,  who  was  a  willow-weaver,  for  rent  of 
the  house  and  premises  occupied  by  him.  Among  the  goods 
included  in  the  inventory  were  six  looms  then  at  work,  and  without 
which  there  was  sufficient  on  the  premises  to  satisfy  the  distress. 
Nothing  was  removed,  nor  was  any  injury  whatever  done  to  any  of 
the  goods.  The  defendants  remained  in  possession  for  five  days, 
when  the  defendant  paid  the  rent  due,  together  with  158.  6^.  for 
costs,  and  the  distress  was  withdrawn.  The  learned  Judge,  in 
summing  up,  told  the  jury  that  the  distraining  of  the  looms 
entitled  the  plaintiff  to  a  verdict  for  the  value  of  the  goods  so 
taken,  and  that  it  was  for  them  to  say,  no  damage  having  been 
proved,  whether  they  would  give  the  plaintiff  any  greater  damages 
than  the  amount  paid  ]by  him  to  redeem  them.  The  jury  found  for 
the  plaintiff,  damages  81.  158.  6d. 

In  Easter  Terra,  Kelly  obtained  a  rule  to  show  cause  why  a 
new  trial  should  not  be  had,  or  the  damages  reduced  to  158.  6d. 
or  to  l8. 

Jervis  and  E.  James  now  showed  cause : 
The  plaintiff  was  entitled  to  recover  in  this  action  the  full  value 
of  the  goods  taken,  without  any  deduction  being  made  for  the 
rent.  This  is  an  action  of  trespass  for  the  unlawful  seizure  of  the 
plaintiff's  goods,  and  not  an  action  on  the  case  founded  upon  an 
irregularity  in  the  conduct  of  the  distress.  *The  taking  of  the  [  •741  ] 
looms,  there  being  a  sufficient  distress  without  them,  made  the 
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Harvey  defendants  trespassers  ab  initio.  The  stat.  11  Geo.  II.  c.  19,  s.  19, 
PococK,  is  a  legislative  declaration  of  the  pre-existing  law,  both  as  to 
actions  of  trespass  and  on  the  case  for  an  illegal  seizure  of  goods 
as  a  distress.  The  preamble  states,  that  ''  whereas  it  hath  some- 
times happened,  that  upon  a  distress  made  for  rent  justly  due,  the 
directions  of  the  stat.  2  W.  &  M.  c.  5,  have  not  been  strictly 
pursued,  but  through  mistake  or  inadvertence,  &c.,  some  irregu- 
larity or  tortious  act  hath  been  done  in  the  disposition  of  the 
distress  so  taken,  for  which  the  party  distraining  hath  been  deemed 
a  trespasser  ab  initio,  and  in  an  action  brought  against  him  as 
such,  the  plaintiff  hath  been  entitled  to  recover,  and  hath  actually 
recovered,  the  full  value  of  the  rent  for  which  such  distress  was 
taken :  *'  and  then  the  clause  provides,  that  in  such  cases  of  sob- 
sequent  irregularity  the  distress  shall  not  therefore  be  deemed 
unlawful,  nor  the  parties  trespassers  (d)  initio;  but  the  party 
aggrieved  shall  recover  satisfaction  for  the  special  damage  in  any 
action  of  trespass  or  on  the  case.  In  an  action  on  the  case,  there- 
fore, for  an  irregularity  in  the  disposition  of  the  distress  after  it  is 
taken,  the  plaintiff  can  recover  only  the  value  of  the  goods,  minuM 
the  rent :  Biggins  v.  Goode  (i).  But  that  case  is  no  authority  on 
the  present  occasion,  because  this  is  a  void  distress,  for  which 
trespass  lies  independently  of  the  statute,  and  in  which  the 
measure  of  damages  is  the  amount  which  the  plaintiff  has  been 
compelled  to  pay  to  redeem  the  goods  so  illegally  seized.     *     ♦     * 

L  742  ]  Kelly  and  Hvgh  Hill,  contra  : 

This  is  the  case  of  a  distress  which  was  perfectly  law*ful  as  to  all 
the  goods  seized,  except  the  looms  :  it  cannot,  therefore,  be  treated 
as  a  void  distress.  The  looms  having  been  improperly  seized,  the 
plaintiff  is  doubtless  entitled  to  recover  in  respect  of  any  damage 
done  by  the  seizure  of  them,  but  no  further.  The  money  was  paid 
by  the  plaintiff  to  obtain  the  withdrawal  of  the  whole  distress,  and 
was  received  as  the  rent  in  arrear.  If  the  rent  is  to  be  taken  as 
having  been  satisfied  thereby,  the  plaintiff  cannot  now  recover  it 
back.  Suppose  the  defendants,  to  this  declaration,  had  pleaded 
[  ^7in  ]  ^specially  a  justification  as  to  the  breaking  and  entering,  and  as  to 
the  taking  of  all  the  chattels  except  the  looms,  and,  as  to  them, 
had  let  judgment  go  by  default ;  could  the  plamtiff  have  recovered 
any  greater  damages  than  the  amount  of  the  actual  damage  done 
by  the  takings  of  the  looms?    If  the  rent  be  paid,  so  that  the 

(1)  37  B.  E.  738  (2  Cr.  &  J.  304). 


VOL.  Lxm.]     1843.    EX.     11  MEE.  &  W.  743—744.  743 

landlord  can  no  longer  distrain  for  it,  the  only  damage  is  for  the  Hahvet 
misuser,  or  the  inconvenience  from  the  want,  of  the  articles  pocock. 
improperly  taken ;  and  as  no  injury  was  proved  in  this  case  to 
have  been  done  to  them,  and  the  same  costs  would  have  been 
incurred  in  distraining  those  goods  which  were  lawfully  seized,  the 
plaintiff  is  entitled  to  nominal  damages  only.  Now,  on  a  fresh 
action  or  distress  for  this  rent,  the  plaintiff  would  be  entitled  to 
say  that  he  had  paid  the  81.  to  redeem  the  goods,  and  that  the 
landlord  had  received  it  as  rent.  The  taking  of  the  looms  no  doubt 
made  the  defendants  trespassers  ab  initio,  but  only  as  to  those 
goods,  and  the  payment  was  a  good  payment  to  satisfy  the  rent. 
Where  the  act  done  is  wrongful,  but  is  so  merely  as  to  part  of  the 
goods,  no  wrong  being  done  as  to  the  residue,  the  wrongdoer  is  a 
trespasser  as  to  that  part  of  the  goods  only  in  respect  of  which  the 
wrongful  act  was  done.  [They  cited  Dod  v.  Monger  (i),  Etherton  v. 
Popplewell{2),  Dye  v.  Leatherdale  {s),  Oargrave  v.  Smith  (4),  Six 
Carpenters'  case  (6),  and  2  Inst.  138,  c.  15.] 

Lord  Abingbr,  C.  B. :  [  744  ] 

The  case  in  6th  Modern  is  undoubtedly  a  very  strong  authority 
for  the  defendants.  The  Six  Carpenters'  case  leaves  it  an  open 
question  how  far  the  party  becomes  a  trespasser  ab  initio  as  to  the 
whole  distress  by  an  excess  as  to  part.  It  is  very  reasonable  that 
he  should  not,  but  that  his  liability  should  be  limited  according  to 
the  doctrine  laid  down  by  Lord  Holt.  This  is  only  a  constructive 
trespass  as  to  the  looms,  and  yet  the  plaintiff  is  asking  for  damages 
to  the  amount  of  the  whole  rent.  It  is  the  same  as  if  the  goods 
had  been  sold,  and  the  value  of  the  looms  had  been  returned  to 
him.  The  rule  will  be  absolute  for  a  new  trial,  unless  the  plaintiff 
consents  to  reduce  the  verdict  to  nominal  damages. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 

(1)  6  Mod.  215.  (4)  1  Salk.  221. 

(2)  6  E.  E.  235  (1  East,  139).  (5)  8  Co.  Eep.  146. 

(3)  3  Wils.  20. 
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1843.  DAVIE8  V.  JENKINS. 

JuneU.       ^jj  Meeson  &  Welsby,  745—766 ;  S.  C.  12  L.  J.  Ex.  386 ;  7  Jur.  801  ;  1  D.  &  L. 
ExcKof  ^21.) 

rlea4.  q^^^  ^^  ^^^  maintainable  against  an  attorney,  who,  being  retained  to  sue 

t  '  ^^  J  for  a  debt  a  person  of  the  same  name  with  the  plaintiff,  by  mistake  and 

without  malice,  takes  all  the  proceedings  to  judgment  and  execution 
against  the  plaintiff,   or,    having    obtained  judgment  against  the  right 
person,  by  mistake  and  without  malice  issues   execution    against   the 
plaintiff. 
In  the  latter  case,  the  plaintiff  has  a  remedy  in  trespass. 

Case.  The  first  count  of  the  declaration  stated,  that  whereas 
before  and  at  the  time  of  the  committing  of  the  grievances  therein- 
after mentioned,  the  defendant,  then  being  one  of  the  attomies  of 
the  Court  of  our  lady  the  Queen  before  the  Justices  of  her  Bench 
at  Westminster,  had  been  retained  and  employed,  in  the  way  of  bis 
profession  as  such  attorney,  by  one  David  Jones,  to  commence  and 
.  prosecute  against  one  David  Davies  an  action  at  the  suit  of  the  said 
David  Jones,  for  the  recovery  of  a  certain  sum  of  money  then 
alleged  to  be  due  and  owing  from  and  by  the  same  David  Davies  to 
the  said  David  Jones ;  and  that  thereupon,  to  wit,  on  the  1st  day 
of  September,  a.d.  1842,  the  defendant,  as  such  attorney  as  afore- 
said, to  wit,  by  his  agents  on  that  behalf,  sued  out  of  the  said 
Court  a  certain  writ  of  our  lady  the  Queen,  called  a  writ  of 
summons,  expressed  to  be  issued  in  an  action  of  debt  at  the  suit  of 
the  said  David  Jones,  and  to  be  directed  to  David  Davies,  and 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  prosecuted 
the  said  action  so  commenced  as  aforesaid,  and  then  caused  such 
proceedings  to  be,  and  such  proceedings  were  thereupon,  had  in  the 
said  action,  that  afterwards,  to  wit,  on  the  17th  day  of  November, 
A.D.  1842,  by  the  consideration  and  judgment  of  the  same  Court, 
the  said  David  Jones  recovered  in  the  said  action  against  the 
defendant  therein,  a  certain  debt  of  5/.  4«.,  and  also  7Z.  14s.  6(f., 
which  in  the  said  Court  was  adjudged  to  the  said  David  Jones,  for 
his  damages  which  he  had  sustained,  as  well  on  occasion  of  the 
detention  of  the  said  debt,  as  also  for  his  costs  and  damages  by 
him  about  his  suit  in  that  behalf  expended,  as  by  the  record  of  the 
proceedings  aforesaid,  still  remaining  in  the  Court  aforesaid,  more 
fully  appears ;  and  the  defendant  thereupon  afterwards,  to  wit,  on 
[  *746 1  the  day  and  year  last  aforesaid,  *sued  and  prosecuted  out  of  the 
same  Court  a  certain  writ  of  our  lady  the  Queen,  called  a  fieri, 
facias,  directed  to  the  Sheriff  of  Carmarthenshire,  whereby  the  said 
sheriff  was  commanded,  that  of  the  goods  and  chattels  of  David 
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Davies,  in  his  the  said  sheriff's  bailiwick,  the  said  sheriff  should       Davies 
cause  to  be  levied,  as  well  the  said  debt  of  51.  4s.,  as  also  the  said      Jenkins. 
sum  of  7Z.  14a.  6d.,  adjudged  to  the  said  David  Jones  as  aforesaid, 
together  with  interest  upon  21.  128.  and  71.  14«.  6d.,  at  the  rate  of 
41.  per  cent,  per  annum,  from  the  17th  day  of  November,  a.d.  1842 : 
and  that  the  said  sheriff  should  have  that  money,  with  such  interest 
as  aforesaid,  before  the  said  Justices  at  Westminster,  immediately 
after  the  execution  thereof,  to  be  rendered  to  the  said  David  Jones 
for  his  debt,  damages,  and  expenses  as  aforesaid,  and  whereby  the 
said  sheriff  was  further  commanded  as  therein  expressed ;  which 
same  writ,  afterwards,  and  before  the  delivery  thereof  to  the  Sheriff 
of  Carmarthenshire  as  thereinafter  mentioned,  was  indorsed  with 
a  direction  to  levy  101.  68.  6d.  and  interest,  as  therein  expressed, 
and  158.  for  costs  of  execution,  besides  &c.     The  count  then  averred 
the  delivery  of  the  writ  to  the  sheriff,  the  procuring  of  a  mandate 
to  be  issued  by  him  to  the  bailiff  of  the  liberty  of  Kidwelly,  who 
delivered  his  warrant  for  the  execution  thereof  to  his  bailiffs,  Isaac 
Jones  and  David  Evans ;  and  that,  at  the  respective  times  of  the 
committing  of  the  said  grievances  in   this  count  complained  of, 
the  plaintiff  was  not  indebted  to  the  said  David  Jones  in  any  sum 
of  money  whatsoever,  nor  had  the  said  David  Jones  any  claim  or 
demand   whatsoever  against  him  the  plaintiff,  nor  had  the  said 
David  Jones  then,  or  at  any  other   time,  retained  or  employed 
or  authorized  the  defendant  as  such  attorney  as  aforesaid,  or 
otherwise   howsoever,    to   commence    or    prosecute    against    the 
plaintiff   any   such    action   as   aforesaid,    or   any   action   what- 
soever at  the  suit  of  the  said  David  Jones;  yet  the  defendant, 
to    wit,   on  the   1st   day  of    September,   a.d.   1842,   by  himself 
and  his  agents  and   servants  in  that  behalf,  carelessly,   negli- 
gently, and  *improperly,  and  for  want  of  due  and  proper  care       [•T*?] 
and  attention  on  his  and  their  part  in  the  premises,  commenced 
and  prosecuted  the  said  action,  and  sued  out  the  said  writ  of 
summons,  and  caused  the  said  other  proceedings  thereupon  had  in 
the  said  Court  as  aforesaid  to  be  taken,  and  the  said  writ  of  fieri 
facias  and  mandate  to  be  issued  against  the  plaintiff,  instead  of  the 
person  against  whom  the  defendant  was  retained  and  employed  to 
commence  and  prosecute  the  said  action  as  aforesaid :  And  the 
plaintiff  further  says,  that  the  defendant,  by  himself  and  his  agents 
and  servants  in  that  behalf,  to  wit,  on  the   said   17th  day  of 
November,  a.d.  1842,  so  carelessly,  negligently,  and  improperly 
conducted  himself  in  the  prosecution  and  management  of  the  said 
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Davies  action,  and  the  proceedings  therein,  that  by  and  through  the  mere 
Jenkins,  negligence,  carelessness,  and  improper  conduct  of  the  defendant 
and  his  agents  and  servants  in  that  behalf,  and  for  want  of  due 
and  proper  care  and  attention  .on  his  and  their  part,  as  to  the 
service  of  a  copy  of  the  said  writ  of  summons,  and  of  the  notice 
of  declaration  in  the  said  action,  neither  a  copy  of  the  said  writ, 
nor  any  such  notice,  was  ever  served  on  the  plaintiff  or  any  one  in 
his  behalf ;  and  he  the  plaintiff  did  not,  till  after  the  said  warrant 
was  so  delivered  to  the  said  Isaac  Jones  and  David  Evans  for 
execution  as  aforesaid,  know  of  the  same  proceedings,  or  any  of 
them,  and  for  want  of  such  knowledge,  he  the  plaintiff  did  not  nor 
could,  by  application  to  the  same  Court,  prevent  the  same  judg- 
ment from  being  obtained  or  enforced  against  him  the  plaintiff : 
And  further,  that  the  defendant,  by  himself  and  his  agents  and 
servants  in  that  behalf,  so  carelessly,  negligently,  and  improperly 
conducted  and  behaved  himself  in  the  premises,  that  by  and 
through  the  mere  carelessness  and  improper  conduct  of  the 
defendant  and  his  agents  and  servants  in  that  behalf,  and  for 
want  of  due  and  proper  care  and  attention  on  his  or  their  part,  in 

[  *748  ]  ascertaining  who  was  the  person  against  whom  the  said  *David 
Jones  had  retained  and  employed  the  defendant  to  commence  and 
prosecute  an  action  at  the  suit  of  the  said  David  Jones  as  afore- 
said, the  said  writ  oi  Ji^ii  facias^  and  the  said  mandate  and  warrant 
were,  to  wit,  on  the  day  and  year  last  aforesaid,  within  the  said 
liberty,  put  in  force,  used,  exercised,  and  executed  against  the 
cattle,  goods,  and  chattels  of  the  plaintiff,  to  wit,  by  the  said  Isaac 
Jones  and  David  Evans,  the  bailiffs  named  in  the  said  warrant, 
who  then,  as  such  bailiffs  as  aforesaid,  entered  into  the  dwelling- 
house,  building,  and  close  of  the  plaintiff,  and  there  seized  and 
took  in  execution  certain  cattle,  goods,  and  chattels,  to  wit,  &c«, 
then  being  in  the  said  dwelling-house  of  the  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  502.,  and  then  remained  in  the  said 
dwelling-house,  buildings,  and  close,  in  possession  of  the  said 
cattle,  goods,  and  chattels,  for  a  long  space  of  time  before  the 
commencement  of  this  suit,  to  wit,  for  the  space  of  five  days. 
The  declaration  then  proceeded  to  allege  special  damage. 

Special  demurrer,  assigning  for  causes,  that  the  said  first  count 
is  uncertain,  obscure,  and  ambiguous,  in  this,  that  it  is  ambigaous 
whether  by  the  allegation  made  in  the  said  first  count,  that  the 
defendant,  as  the  attorney  of  the  said  David  Jones,  prosecuted  the 
said  action  therein  described ,  and  caused  such  proceedings  to  be 
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thereupon  had  in  that  action,  that  the  said  David  Jones,  by  Davies 
the  consideration  and  judgment  of  the  Court  therein  mentioned,  Jenkins. 
recovered  in  the  said  action  against  the  defendant  therein,  it  is 
meant  to  be  alleged  that  the  said  David  Jones  recovered  against  the 
now  plaintiff,  or  some  other  David  Davies;  and  that  if  it  meant 
that  the  recovery  were  against  some  other  David  Davies,  then  the 
said  first  count  is  inconsistent  and  repugnant,  in  this,  that,  in  the 
latter  part  of  the  said  first  count,  it  is  alleged  that  the  defendant 
carelessly,  negligently,  and  improperly,  and  for  want  of  due  care  and 
attention,  sued  out  the  writ  in  that  action,  and  caused  the  proceed- 
ings thereupon  to  be  taken  against  the  now  plaintiff;  and  that,  *if  C  *7*^  ] 
it  be  meant  by  the  said  allegation  in  the  earlier  part  of  the  said 
first  count,  that  the  said  David  Jones  recovered,  against  him  the 
now  plaintiff,  then  it  appears  thereby,  as  well  as  by  the  before- 
mentioned  allegation  in  the  latter  part  of  the  said  first  count,  that 
the  averment  in  the  said  first  count,  that  at  the  respective  times  of 
committing  of  the  said  alleged  grievances  he  the  now  plaintiff  was 
not  indebted  to  the  said  David  Jones  in  any  manner  whatever, 
is  impossible,  illegal,  and  inadmissible,  and  the  now  plaintiff  is 
estopped  from  making  any  such  averment,  because  it  appears  on 
the  face  of  the  said  first  count,  that,  before  the  issuing  and  execu- 
tion of  the  writ  of  fmi  facias  therein  mentioned,  the  said  David 
Jones  had  recovered  a  judgment  against  him  the  now  plaintiff,  for 
the  debt  and  costs  therein  mentioned ;  and  the  plaintiff  is  further 
estopped  by  the  said  judgment  so  appearing  to  have  been  recovered 
against  him,  from  averring  that  the  said  David  Jones  did  not  retain 
or  employ  the  now  defendant  to  commence  or  prosecute  the  said 
action  against  him  the  now  plaintiff ;  and  the  averment  in  the  said 
count,  that  through  the  careless  and  improper  conduct  of  the  defen- 
dant, the  said  writ  of  Jieri  facias  in  the  said  first  count  mentioned 
was  executed  against  the  goods  and  chattels  of  the  now  plaintiff,  is 
insensible  and  repugnant,  because  there  could  be  no  carelessness  or 
impropriety  in  executing  the  writ  of  fieii  facias  against  the  goods 
and  chattels  of  the  plaintiff,  inasmuch  as  it  appears  that  a  judg- 
ment, upon  which  the  writ  oi  fieri  facias  issued,  had  been  recovered 
against  the  now  plaintiff:  and  that  if  it  be  meant  by  the  said 
allegation,  in  the  earlier  part  of  the  said  first  count,  or  by  the 
other  averments  therein,  that  the  said  David  Jones  recovered 
against  some  other  person  than  the  now  plaintiff,  the  present 
action  should  have  been  an  action  of  trespass  ri  et  armis,  and  not 
an  action  on  the  qase,  for  then  the  damages  alleged  to  have  been 


748  1848.    EX.     11  MEE.  &  W.  749—751.  [b.b. 

Da  VIES  sastained  by  the  plaintiff  are  in  substance  alleged  to  have  been  the 
Jenkins,  consequence  of  the  defendant's  having  caused  a  writ  of  fieri  facias^ 
[  *750  ]  on  a  *  judgment  against  a  stranger,  to  be  executed  on  the  goods  and 
chattels  of  the  plaintiff,  which  would  have  been  a  mere  trespass : 
and  that  the  said  first  count  is  ambiguous,  uncertain,  and  unintel* 
ligible  in  this,  to  wit,  that  it  does  not  show  with  sufficient  certainty 
and  clearness,  but  leaves  it  uncertain  and  ambiguous,  whether  the 
now  plaintiff  means  to  state  as  his  cause  of  action  that  the  now 
defendant  improperly  obtained  a  judgment  obtained  against  some 
other  person  to  be  executed  against  the  now  plaintiff,  or  that  the 
now  defendant  improperly  obtained  a  judgment  against  the  now 
plaintiff,  without  serving  him  with  the  writ  of  summons  and  notice 
of  declaration ;  and  also,  that  the  said  first  count  is  too  general, 
and  bad  for  want  of  sufficient  certainty  and  particularity,  in  this, 
that  it  does  not  state  or  explain  in  what  the  alleged  negligence, 
carelessness,  and  improper  conduct,  or  any  or  either  of  them,  of  the 
now  defendant  consisted,  or  in  what  respect  he  conducted  himself 
negligently,  improperly,  or  carelessly.     Joinder  in  demurrer. 

The  following  were  the  points  marked  for  argument :  The 
plaintiff  contends  that  the  first  count  is  good.  That  it  shows  that 
the  defendant,  being  instructed  to  sue  another  person,  sued  the 
plaintiff  to  judgment  and  execution  levied.  That  it  states  a  three* 
fold  injury  arising  from  the  defendant's  negligence;  viz.  first,  that 
he  vexed  the  plaintiff  with  a  groundless  and  unauthorized  action ; 
secondly,  that  the  defendant  so  conducted  that  action,  that  the 
plaintiff  did  not  know  of  it  till  after  execution  issued,  and  had  no 
opportunity  of  preventing  judgment;  thirdly,  that  through  the 
continued  negligence  of  the  defendant,  the  execution  was  actually 
enforced  against  the  plaintiff.  That  one  of  these  heads  of  complaint 
would  sustain  the  action;  that  they  are  not  repugnant,  and  all 
furnish  legitimate  elements  for  the  estimation  of  damages;  that 
there  is  no  ambiguity;  that  the  count  states  the  proceedings, 
inclusive  of  the  judgment  and  execution,  just  as  they  would  appear 
f  *75i  1  on  record,  if  md  tie!  record  had  been  pleaded ;  that  the  *induce- 
ment  is^^^r  se  certain  to  all  intents;  that  the  plaintiff's  complaint 
in  terms  is,  that  these  proceedings  were  carried  on  against  the 
plaintiff  instead  of  another  person ;  that  the  plaintiff,  if  estopped 
by  the  judgment  from  denying  the  debt  to  David  Jones,  is  so 
estopped  only  as  between  himself  and  David  Jones,  not  as  between 
himself  and  the  defendant ;  that,  for  the  same  reason,  the  plaintiff 
is  not  estopped  from  denying  that  the  defendant  was  retained  by 
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David  Jones  as  his  attorney  to  prosecute  the  said  action;  and  Davtes 
further,  that  it  does  not  appear  that  the  defendant  was  such  jenkinb. 
attorney  on  the  record ;  that  the  estoppel,  if  any,  should  have  been 
pleaded ;  that  the  allegation  that  the  plaintiff  was  not  indebted  to 
David  Jones  might  be  rejected,  without  impairing  the  suflBciency  of 
the  count;  that  if  the  judgment  had  been  against  another  person 
than  the  plaintiff,  case  might  be  maintained  against  the  defendant, 
through  whose  negligence  the  officers  took  the  plaintiff's  goods  in 
execution  thereunder;  that  the  count  sufficiently  states  in  what 
the  negligence  and  impropriety  complained  of  consisted,  viz.  in 
the  want  of  due  care  in  ascertaining  the  identity  of  the  party  to 
be  sued. 

The  defendant  intends  to  rely  on  this,  that  the  said  first  count  is 
ambiguous,  and  on  the  other  causes  and  grounds  specially  assigned 
in  the  demurrer. 

E.  V.  Williams f  in  support  of  the  demurrer : 

The  declaration  in  this  case  is  clearly  bad  in  substance,  and 
it  therefore  appears  to  be  unnecessary  to  discuss  the  objections 
assigned  as  special  causes  of  demurrer.  If  the  plaintiff's  goods 
have  been  improperly  seized,  he  may  have  a  remedy  by  an  action 
of  trespass ;  but  this  action  on  the  case  is  not  maintainable  in  law. 
The  complaint  in  the  declaration  in  substance  amounts  to  no  more 
than  this,  that  the  use  of  the  process  of  the  Court  has  produced 
loss  and  inconvenience  to  the  plaintiff.  There  is  no  allegation  of 
malice  in  the  defendant,  or  of  want  of  probable  cause.     *     *     * 

J.  Henderson,  contra :  [  763  ] 

The  plaintiff  contends,  that,  wherever  a  substantial  injury  arises 
from  a  negligent  and  careless  use  of  the  process  of  the  Court,  that 
is  sufficient  to  give  a  right  of  action,  and  it  is  not  necessary  that  it 
should  also  be  shown  to  have  been  malicious.  It  is  a  general  prin- 
ciple of  law,  that  every  man  is  bound  so  to  exercise  his  own  rights 
as  not  to  occasion  injury  to  others ;  and  where,  from  negligence  in 
the  exercise  of  them,  injury  results  to  an  individual,  it  is  no  answer 
to  his  claim  for  reparation,  that  there  was  no  moral  guilt  in  the  act 
of  the  defendant.  The  cases  cited  are  distinguishable  ;  they  were 
all  cases  of  mere  non-feasance ;  in  the  present  case  the  attorney 
was  guilty  of  positive  negligence.  Wherever  a  person  suffers 
immediately  and  directly  from  the  negligent,  and  therefore  tortious, 
act  of  another,  he  may  sue  him  in  an  action  on  the  case :  Levy  v. 
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Davibs       Langridge  (i).     The  plaintiff  here  could  not  have  maintained  an 

Jenkins,      action  of  trespass,  because  there  is  a  judgment  on  record  against 

him ;  neither  could  he  have  sued  the  defendant's  client  in  the  former 

action,  who  cannot  be  taken  to  have  authorized  the  negligent  act  of 

the  attorney:  Anderson  v.  Watson  (2). 

LoBB  Abinger,  G.  B.  : 

[  *764  ]  Even  if  this  declaration  were  *good  on  general  demurrer,  there 

can  be  no  doubt  that  it  is  bad  for  the  causes  specially  assigned, 
because  it  shows,  on  the  face  of  it,  that  the  caase  of  action,  if  any 
exists,  is  a  trespass  committed  by  executing  a  writ  of  Jieri  facias 
against  a  wrong  person.  I  am  of  opinion,  however,  that  the 
declaration  is  bad  in  substance.  This  action  is  certainly  a  novel 
attempt,  and  one  which,  if  it  were  allowed  to  succeed,  would  be 
productive  of  numerous  actions  against  attornies.  The  declaration 
discloses  this  state  of  things.  The  defendant  is  an  attorney,  who, 
having  been  instructed  to  bring  an  action  against  one  David  Davies, 
did  so,  and  recovered  a  judgment  therein.  He  then  issued  execu- 
tion against  the  goods  of  the  plaintiff,  who  happens  also  to  be  a 
David  Davies,  but  a  different  person  from  the  defendant  in  that 
action.  Or  perhaps  the  declaration  means  that  all  the  proceedings 
were  against  the  wrong  person.  Now,  let  us  suppose  that,  by 
mistake,  the  process  had  been  served  on  the  wrong  David  Davies  ; 
he  must  then  have  defended  the  action,  and  the  result  would  have 
been  a  verdict  in  his  favour.  On  the  other  hand,  if  the  process  be 
served  on  the  right  party,  but  execution  is  issued  against  the  wrong 
person,  without  suspicion  of  malice  or  improper  motive,  but  by  a 
mere  mistake,  and  the  sheriff  seize  his  goods,  that  is  a  trespass  for 
which  he  may  bring  an  action,  because  no  judgment  has  ever  been 
entered  up  against  him ;  and  if  he  does,  he  will  be  entitled  to  recover, 
on  proof  that  the  proceedings  in  the  action  were  really  against 
another  party.  And  this  is  perfectly  consistent  with  the  statement 
in  this  declaration.  The  plaintiff  does  not  allege  that  he  was  served 
with  any  process  until  after  final  judgment  signed ;  he  could  not, 
therefore,  suppose  that  he  was  the  party  sued.  The  taking  out 
a  writ  is  nothing  unless  it  be  served,  and  there  must  be,  in  some 
form  or  other,  ground  for  a  judgment.     Suppose  the  plaintiff  in  the 

[  ♦765  ]      former  action  had  proceeded  against  a  wrong  *party  by  mistake, 
and  without  malice,  the  whole  proceedings  having  originated  in  a 
mistake ;  can  such  party  maintain  an  action  against  the  plaintiff's 
(1)  ol  B.  B.  620  (4  M.  &  W.  337).  (2)  3  Car.  &  P.  214. 


VOL.  Lxm.]     1843.     EX.     11  MEE.  &  W.  765—756.  751 

attorney,  without  alleging  and  proving  malice  ?  If  that  were  so, —  Davibs 
if  an  attorney  were  held  liable  for  bringing  an  action  against  a  jbnkins. 
'wrong  person  by  mere  mistake, — he  would  equally  be  liable,  when 
instructed,  to  make  inquiries  whether  a  debt  were  due  or  not,  if  he 
came  to  a  wrong  conclusion.  Such  a  doctrine  would  carry  us  to 
this  extent,  that  in  every  action  for  debt  brought  against  a  defen- 
dant, if  he  obtained  a  verdict,  he  would  have  a  right  of  action  for 
negligence  against  the  plaintiff's  attorney.  No  such  action  will  lie, 
unless  the  declaration  charge  the  attorney  with  acting  maliciously ; 
if  it  were  otherwise,  an  attorney  would  be  liable  for  every  mistake 
he  made  in  using  the  process  of  the  Court.  There  is  no  pretence 
for  malice  in  this  case ;  and  if  the  plaintiff  had  applied  to  set  aside 
the  execution,  the  Court  would  have  done  so,  and  left  him  his 
remedy  by  action  of  trespass. 

GuRNBY,  B.,  concurred. 

BoLFE,  5. : 

There  are  two  modes  of  construing  this  declaration:  either  it 
means  that  the  process  was  in  the  first  instance  issued  against 
the  right  David  Davies,  and  afterwards  that  the  execution  was 
issued  against  another  David  Davies,  or  else  that  all  the  proceed- 
ings were  against  the  wrong  David  Davies.  The  declaration  is, 
therefore,  bad,  on  special  demurrer,  on  the  ground  of  uncertainty. 
But  I  concur  in  thinking,  that,  in  either  view,  it  is  bad  in  substance. 
In  the  first  view  of  the  case,  the  action  should  have  been,  not 
against  the  attorney,  but  against  the  sheriff  for  taking  the  goods  of 
a  party  against  whom  no  judgment  had  been  signed.  In  the  second 
view  of  the  case,  the  defendant,  so  wrongfully  sued,  would  have  had 
a  good  defence  to  the  action,  and  would  have  recovered  his  costs. 
*If  it  be  asked  what  further  remedy  he  would  have  had  for  the  [  ♦Tse  ] 
inconvenience  and  trouble  he  has  been  put  to,  the  answer  is,  that, 
in  point  of  law,  if  the  proceedings  have  been  adopted  purely  through 
mistake,  though  injury  may  have  resulted  to  him,  it  is  damnum 
absque  injuridy  and  no  action  would  lie.  Every  defendant,  against 
whom  an  action  is  unnecessarily  brought,  experiences  some  injury 
or  inconvenience  beyond  what  the  costs  will  compensate  him  for. 

Judgment  for  the  defendant. 
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1843.  BKAIN  V.  PREECE. 

'^^J^'  ,  (11  Meeson  &  Welsby,  773—776.) 

-FjMf^.  of  Where  it  was  the  course  of  business  for  H.,  one  of  the  workmeo  at  a 

coal  mine,  to  give  notice  to  Y.,  the  foreman,  of  the  coal  sold,  and  Y., 
L  **^  J  not  being  able  to  write,  employed  one  B.  to  make  entries  of  the  sales  in 

a  book  at  the  time  from  his,  Y.*s,  information:  Held,  that,  H.  and  Y. 

being  dead,  the  entries  were  not  evidence  in  an  action  for  the  price  of 

the  coals. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Pleas,  non  assumpsit ,  the  Statute  of  Limitations,  and  payment;  and 
issues  thereon. 

This  was  an  action  brought  to  recover  the  sum  of  U.  15«.  for 
coals  alleged  to  have  been  sold  by  the  plaintiff's  testator  to  the 
defendant.  At  the  trial,  before  the  Under-sheriff  of  Hereford,  it 
appeared  that  it  was  the  duty  of  a  person  of  the  name  of  Harvey, 
who  worked  at  the  coalpit,  to  give  notice  to  Yem,  the  foreman,  of 
the  coal  which  was  sold.  Yem  was  not  present  when  the  coal  was 
delivered,  and,  not  being  able  to  write,  employed  a  person  of  the 
name  of  Baldwin  to  make  entries  in  the  books  from  what  he,  Yem, 
told  him.  Both  Harvey  and  Yem  were  dead ;  but  in  order  to  prove 
the  delivery  of  the  coals,  Baldwin  was  called  as  a  witness,  who  pro- 
duced the  book,  and  stated  that  he  made  it  out  from  Yem's 
directions,  and  that  every  evening  he  read  over  the  entries  to  him. 
It  also  appeared  to  have  been  the  course  of  business  for  the 
customers  to  go  to  the  pit's  mouth,  and  take  the  coal  away  with 
them.  There  was  evidence  that  the  coal  in  question  had  been 
delivered  to  the  defendant,  but  it  did  not  appear  to  have  been 
credited  in  the  plaintiff's  books,  whence  the  plaintiff  concluded  it 
had  not  been  paid  for.  The  defendants  called  a  number  of  wit- 
nesses, who  proved  that  they  had  seen  the  coal  fetched  away,  and 
paid  for  by  the  defendant,  in  various  instances.  In  reply,  the 
plaintiff  proposed  to  recall  certain  witnesses  who  had  been  previously 
examined.  The  under-sheriff  rejected  the  entries  in  the  book,  and 
refused  to  allow  the  witnesses  to  be  recalled,  and  the  defendants 
had  a  verdict  on  all  the  issues.  A  rule  nisi  having  been  obtained 
to  set  aside  the  verdict,  and  for  a  new  trial, 

[  774  ]  J'  W.  Smith  now  showed  cause : 

The  plea  of  payment  having  given  full  notice  to  the  plaintiff  of 
what  the  defendant's  evidence  would  be,  he  should  have  launched 
the  whole  of  his  case  in  the  first  instance. 
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(Lord  Abikoeb,  G.  B.  :  How  could  he  launch  a  case  of  contra-       Brjliisi 
diction,  when  he  did  not  know  what  it  would  be  ?)•  Pbbbce. 

As  to  the  other  point,  the  ruling  of  the  under-sheriff  was  right.  In 
Pri<;e  v.  Lord  Torrington  (i),  the  entry  was  by  the  deceased  dray- 
man's own  hand.  There  is  no  case  in  which  an  entry,  not  by  the 
deceased  servant  or  agent  himself,  but  by  another  party  from  his 
information,  has  been  admitted,  and  it  will  be  for  the  Court  to  say 
whether  they  will  push  the  rule  so  far.  But  even  if  this  rule  were 
made  absolute,  the  result  must  be  the  same,  because  the  books 
applied  to  two  items  only,  both  of  which  were  barred  by  the  Statute 
of  Limitations. 

(Lord  Abingbr,  G.  B.  :  There  is  no  ground  for  a  new  trial  on 
this  point.) 

Oray^  in  support  of  the  rule : 

The  main  question  is,  whether  this  book  was  admissible  in 
evidence.  The  only  difference  between  this  case  and  that  of  Price 
V.  Lord  Torrington  is,  that  here  the  party,  whose  duty  it  was  to 
make  the  entry,  was  dead,  and  the  party  who  made  it  was  near 
enough  to  see  the  carts,  though  not  near  enough  to  see  in  whose 
carts  the  coals  went  away.  The  entry,  therefore,  is  admissible  as 
an  entry  made  at  the  time,  and  in  the  usual  course  of  business,  and 
is  in  effect  an  entry  made  by  Yem.  Poole  v.  Dicas  (2)  shows  that 
the  mere  fact  of  the  entry  not  being  in  the  party's  own  hand 
makes  no  difference.  And  in  Doe  d.  Patteshall  v.  Turfard  (3), 
Parke,  J.,  says,  that  ''in  the  case  of  an  entry  falling  under  the  first 
head  of  the  rule,  as  being  an  admission  against  interest,  proof  of 
the  handwriting  of  the  party,  and  his  death,  is  enough  to  authorize 
*its  reception ;  at  whatever  time  it  was  made  it  was  admissible  ;  [  •775  ] 
but  in  the  other  case  it  is  essential  to  prove  that  it  was  made  at 
the  time  it  purports  to  bear  date ;  it  must  be  a  contemporaneous 
entry."  This  is  a  contemporaneous  entry,  made  in  the  due  course 
of  business,  and  whether  made  by  the  deceased's  own  hand  or  that 
of  any  one  else  at  the  time,  can  make  no  difference.  Here,  too,  the 
party  whose  duty  it  was  to  make  the  entries  could  not  write. 

Lord  Abinoer,  G.  B.  : 
I  am  of  opinion  that  this  rule  must  be  discharged,  and  that  the 

(1)  Salt  285.  1  Scott,  600). 

(2)  41  B.  B.  646  (1  Bing.  N.  C.  649 ;  (3)  37  B.  B.  581  (3  B.  &  Ad. 
B.R. — VOL.  LXIII.  48 
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LR-B. 


Brain 

r. 
Pbeece. 


[  ♦776  ] 


book  produced  was  not  admissible  in  evidence.  With  respect  to 
the  case  of  Price  v.  Loi'd  Torrington,  often  as  it  has  been  cited,  I 
am  not  aware  of  its  universal  application,  and  I  have  known  Jadges 
say  they  would  not  carry  the  doctrine  of  that  case  any  farther. 
The  case  of  the  attorney,  in  Doe  v.  Turford,  stands  on  precisely  the 
same  grounds  as  that  of  Price  v.  Lord  Torrington.  There  it  was 
proved  that  the  notices  were  written,  and  that  the  attorney  had  gone 
out,  and  indorsed  the  duplicate  when  he  came  back,  and  that  it  was 
his  practice  so  to  indorse  it  when  he  had  served  the  original ;  and 
that  was  rightly  held  to  be  proof  of  the  service  of  the  notice.  There 
is  also  another  case,  viz.,  that  of  the  notary  (i),  where  similar 
entries  were  held  evidence;  but  a  notary  is  a  public  bfficer,  and  is 
sworn  to  do  his  duty  as  a  notary,  and  in  foreign  countries  the  acts 
of  a  notary  are  like  the  acts  of  a  court,  although  that  is  not  so  here. 
The  way  to  prove  the  noting  is  to  prove  the  protest,  and  althoogh 
the  notary  is  very  often  called  to  prove  his  protest,  I  am  not  aware 
that  it  is  necessary ;  for  supposing  the  clerk  were  dead,  still  I  think 
the  protest  would  be  sufficient  evidence.  It  is  like  any  other  case 
of  a  public  officer  who  does  anything  in  the  course  of  business.  Bat 
the  case  where  the  books  are  not  written  by  the  party  himself,  *bot 
at  his  supposed  dictation  by  another  man  who  is  dead,  is  widely 
different.  As  regards  the  case  of  Price  v.  Lord  Torrington,  it  is 
better  to  adhere  to  that  case  as  it  stands,  and  not  to  give  any 
extension  to  it.     The  rule  must  be  discharged. 


GuRNBY,  B.,  and  Rolpb,  B.,  concurred. 


Rule  discharged. 


1843. 
June  14. 

Ikteh.  of 
PUas. 

[776] 


EEGINA  V.  CHAMBEE8  and  Others. 

(11  MeeBon  &  Welsby,  776—778.) 

A  bond  given  to  the  Crown  by  the  committee  of  a  lunatic,  on  his 
appointment,  is  within  the  stat.  33  Hen.  YIII.  c.  39,  s.  50,  and  the  Ciown 
is  entitled  to  treat  it  as  matter  of  record,  and  have  a  Bcire/aa'as  thereon. 

This  was  a  scire  facias  (2)  issued  against  the  defendants,  for  the 
breach  of  the  condition  of  a  bond  given  by  them  to  the  Grown  (s)  on 


(1)  Pooh  V.  Dicas,  supra » 

(2)  Proceedings  by  aci,  fa.  have  not 
been  abolished,  though  for  purposes 
of  obtaining  execution  against  the 
shareholders  of  a  Company  they  are 
practically  obsolete  (see  B.  S.  C.  Ord. 
XLU.  r.  23  (d) ;  Lindley  on  Companies, 


6th  ed.  vol.  i.  p.  396;  Ch.  Archb.  14th 
ed.  1286).— A.  C. 

(3)  Before  1853  the  security  was 
universally  given  in  this  form.  Under 
the  present  practice  a  Master  may 
authorise  the  committee  to  give 
security   by    bringing  into    Court  a 
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the  appointment  of  the  defendant  Chambers  as  committee  of  the        rbq. 
estate  of  a  lunatic,  for  the  due  discharge  of  his  duties  and  passing    cuambebs. 
of  his  accounts,  he  having  become  bankrupt. 

Manning,  Serjt.,  now  moved,  on  the  part  of  the  assignees 
under  his  bankruptcy,  for  a  rule  to  show  cause  why  the  scii-e  facias, 
and  the  judgment  thereon,  should  not  be  set  aside,  contending  that 
such  a  bond  was  not  within  the  stat.  83  Hen.  YIII.  c.  89,  s.  50  (i), 
so  as  to  entitle  the  Grown  to  treat  it  as  matter  of  record,  and  have 
a  scire  facias  thereon.  This  point  was  raised,  but  not  decided, 
in  Rex  *v.  Lambe  (2).  A  similar  question  arose  also  before  Lord  [*777] 
Manners,  in  Ex  parte  Usher  (a).  There  a  person,  who  had  been 
appointed  guardian  to  a  minor,  and  had  entered  into  the  usual 
recognizances  with  two  sureties  to  account  for  his  property,  became 
bankrupt ;  and  in  support  of  a  petition  presented  on  behalf  of  the 
sureties,  praying  that  certain  mortgaged  premises  belonging  to  the 
bankrupt  might  be  sold,  and  the  surplus,  after  satisfying  the 
mortgage,  applied  in  discharge  of  the  debt  secured  by  the  recog- 
nizance, it  was  urged  that  this  was  a  debt  upon  record  due  to  the 
Crown,  which  therefore  overreached  the  bankruptcy.  But  the  Lord 
Chancellor  said,  "  It  certainly  does  not  appear  to  me  to  be  a  debt 
due  to  the  Crown,  nor  such  as  to  warrant  a  Baron  of  the 
Exchequer  to  grant  Skfiat  for  the  purpose  of  an  extent  issuing;  for 
it  is  not  a  public  debt,  in  which  case  alone  the  Crown  process 
issues:  and  I  think  that  the  form  of  the  security  does  not  alter 
the  nature  of  the  debt  in  this  respect." 

(Lord  Abinger,  C.  B.  :  Are  you  aware  of  any  difference  between 

debts  due  to  the  Crown  because  the  Crown  represents  the  public 

interests,  and  debts  due  to  the  Crown  by  virtue  of  its  prerogative  ? 

The  only  question  has  been,   whether  the  prerogative,  which  is 

sufficient  sum  of  money  or  stock  (R.  L.  his  or  their  use,  commodity,  or  behoof, 
1892,  r.  71).    This  practice  was  first  shall   be  of  the  same  nature,   kind, 
introduced  by  the  Lunacy  Eegulation  quality,  force,  and  effect,  to  all  intents 
Act,  1853  (16  &  17  Vict.  c.  70),  s.  64  and  purposes,  as  the  writings  obliga- 
(repealed  and  superseded  by  the  Lunacy  tory  taken  and  acknowledged  according 
Act,  1890),  but  security  in  the  old  form  to  the  Statute  of  the  Staple  at  West- 
is  still  not  uncommon  (see  Pope  Lun.  minster  have  at  any  time  before  the 
Pr.  119). — A.  C.  making    of   this    present    Act    been 
(1)  Which  enacts,  that  *'allobliga-  taken,  used,  exercised,  and  executed 
tions  and  specialties,  which,  after  the  against  any  lay  person  or  pei-sons." 
first  of  May  next  coming,   shall  be  (2)  Mann.     Exch.     Pr.     (Revenue 
made  for  any  cause  or  causes  touching  Branch),  150. 
or  in  anywise  concerning  the  King's  (3)  Ball  &  B.  197. 
most  Hoyal  Majesty,  or  his  heirs,  or  to 

48—2 
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Rbg.        the  foundation  of  all  these  rights,  should  be  applied  to  debts  due 
CuAMBEBs.    by  virtue  of  Acts  of  Parliament  made  for  the  benefit  of  the  pablic. 
But  there  is  no  difference  in  the  process.) 

This  seems  to  be  a  third  case,  in  which  neither  the  Crown  is 
personally  interested,  nor  the  public  interests  involved. 

Lord  Abingbb,  C.  B.  : 

This  is  a  case  in  which  the  Crown,  by  virtue  of  its  office,  is 
entitled  to  the  custody  of  the  lunatic,  and  may  therefore  take  such 
securities  as  it  thinks  fit  for  the  protection  of  his  estate.  The  Crown 
[  *778  ]  exercises  this  custody  by  virtue  of  its  prerogative,  and  did  *so 
from  the  earliest  feudal  times.  This  is,  therefore,  a  bond  taken 
to  the  use  of  the  Crown,  and  within  the  provisions  of  the  statute  of 
Hen.  VIII. 

The  other  Barons  concurred. 

RuU  refnsed. 


1842.  DAVIDSON  V.  COOPER  and  BRASSINGTOX. 

^^f^  ff'  (11  Meeson  &  Welsby,  778—803;  S.  C.  12  L.  J.  Ex.  467.) 

JSov,  11, 

lg43.  Where  a  banking  co-partnership,  established  under  7  Geo.  lY.  c.  46,  s.  9. 

June  14.  had  once  begun  to  carry  on  the  trade  and  business  of  bankers,  and  issued 

notes  accordingly,  but  subsequently  stopped  payment,  and  merely  kept  the 

JSxch.  of  establishment  open  for  the  purpose  of  paying  their  notes  and  winding  up 

^^^^'  the  affairs  of  the  concern  :  Held,  that  they  still  continued  to  be  a  banking 

r  ^^®  ]  co-partnership,  within  the  meaning  of  the  7  Geo.  IV.  c.  46,  so  as  to  be 

entitled  to  sue  by  their  public  officer. 

Assumpsit  on  a  guaranty,  described  in  the  declaration  as  '*  a  guarantee 

or  agreement  in  writing : "  plea,   fum  tissumj^sit :  Held,  that  it  was  n^t 

a  defence  under  the  plea  of  non  a$8umjM,  that  subsequently  to  the 

execution  of  the  agreement,  and  whilst  it  was  in  the  possession  of  tht» 

plaintiff,  a  seal  was  affixed  to  the  defendant's  signature,  so  as  to  make  th(» 

instrument  purport  to  be  a  deed,  but  that  such  defence  ought  to  be  pleaded 

specially. 

Assumpsit  on  a  guarant3%     Plea,  that  after  the  guaranty  or  agreement 

in   writing  had  been  made  and  signed,   and  after  the  defendants  had 

promised  as  in  the  declaration  mentioned,  and  after  the  guaranty  had  been 

delivered  to  the  plaintiff,  and  whilst  it  was  in  his  hands,  it  was,  without 

the  knowledge  or  consent  of  the  defendant,  altered  in  a  material  particular 

by  some  person  to  the  defendant  unknown,   and  its  nature  and  e&<t 

materially  changed,  by  such  unknown  person  affixing  a  seal  by  or  near  to 

the  signature  of  the  defendant,  so  as  to  make  it  purport  to  be  sealed  by  the 

defendant,   and  to  be  the  deed  of  the  defendant;  by  reason  of   which 

alteration  the  said  guaranty  became  void  in  law.      At  the  trial,  it  was 

proved  that    the  guaranty  when  signed  had  no  seal  to  it,  but,   when 

produced  in  evidence  by  the  plaintiff,  it  had  a  wafer  affixed  to  it  before  the 
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signature  of  the  defendant :  Held,  first,  that  the  plea  was  proved,  and  that  Davidson 
it  purported  to  be  the  deed  of  the  defendant :  secondly,  on  a  motion  for  v. 

judgment  non  obstante  veredicto,  that  the  plea  was  a  good  defence  to  the  Cooper. 
action  (1). 

Assumpsit  on  a  guarantee,  brought  by  the  plaintiff,  as  one  of  the 
registered  public  ofiScers  of  certain  persons  united  in  co-partnership, 
and  carrying  on  the  trade  and  business  of  bankers  at  Manchester 
and  elsewhere  in  England,  under  the  name  and  style  of  ''The 
Commercial  Bank  of  England,"  under  the  provisions  of  7  Geo.  IV. 
c.  46.  The  declaration  stated,  that,  on  the  17th  of  May,  1839, 
Samuel  Mayer  &  Co.  having  then  an  account  current  with  the 
said  banking  co-partnership,  and  likely  to  have  occasion  for  advances 
from  the  said  banking  co-partnership,  for  the  purpose  of  inducing 
the  said  banking  co-partnership  to  render  such  accommodation, 
and  of  affording  security  to  the  persons  who  should  for  the  time 
being  constitute  the  said  "^banking  co-partnership  as  a  fluctuating  [  *779  ] 
body,  the  defendants  agreed  to  guarantee  the  said  banking  co- 
partnership from  loss  by  reason  of  any  sums  of  money  then  due,  or 
thereafter  to  become  due,  from  the  said  J.  Mayer  &  Co.  And 
thereupon,  by  a  certain  guarantee  in  writing  then  made  and  signed 
by  the  defendants,  it  was  witnessed  that,  in  consideration  of  the 
premises,  the  defendants,  at  the  request  of  and  for  the  purpose  of 
assisting  the  said  S.  Mayer  &  Co.,  did  thereby  agree  with  the 
said  banking  co-partnership,  as  a  fluctuating  body,  that  they,  the 
defendants,  would  guarantee  the  said  banking  co-partnership  for 
the  due  payment  of  all  and  every  sum  and  sums  of  money  which 
then  was  and  were  or  from  time  to  time  thereafter  should  become 
due  from  the  said  S.  Mayer  &  Co.,  their  executors,  &c.,  for  or 
by  reason  of  any  monies,  bank  notes,  bank  post  bills,  bills  of 
exchange,  promissory  notes,  or  other  instalments  then  advanced,  or 
owing,  or  discounted  or  negotiated,  or  thereafter  to  be  advanced, 
&c.,  on  the  said  banking  account,  or  which  the  said  banking 
co-partnership  then  were  or  thereafter  might  become  liable  to  pay 
for  or  on  account  of  the  said  S.  Mayer  &  Co.,  with  interest, 
commission,  and  all  other  banking  charges  and  allowances  for  or  in 

(1)  Aflarmed      in    the     Exchequer  ( 1875) L.E.  10 Ex. 330, 332, 335, 44 L.J. 

Chamber,   13  M.  &  W.  343;   followed  Ex.182, 183;  Suffelly,  Bank  of  England 

in  Crockewit  v.  Fletcher  (1857)  1  H.  &  (1882)  9  Q.  B.  Div.  555,  562,  51  L.  J. 

N.  913,  26  L.  J.  Ex.  153,  and  Bank  of  Q.  B.  401;  see,  however,  per  T^rd  Hbk- 

Htndustan  v.    Smith,  36  L.  J.  C.  P.  scnBJLLinZ;oii;fv.i'ox(1887)12App.Ca, 

244;  approved  {semble)  in  Aldous  y.  206,  217,56L.  J.Q.B.  485;  Sugden  on 

Cornwell  (1868)  L.  E.  3  Q,  B.  573,  576,  Powers,  603  (8th  ed.) ;  Taylor  on  Evi- 

37  L.  J.  Q.  B,  201 ;  Pattinson  v.  Lucklti/  deuce,  §§  1828,  1829  (9th  ed.).— A.  C. 
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Davidson  respect  of  all  such  monies  and  advances  respectively,  &c.  <bc., 
CoopBB.  limiting  the  amount  to  1,5002. ;  the  guarantee  to  be  a  continaing 
guarantee  until  the  defendants  should  give  three  months'  notice  in 
writing  of  their  intention  to  withdraw  and  determine  the  same.  It 
then  averred,  that  advances  were  made  to  Mayer  &  Co.  exceeding 
the  amount  of  the  guarantee ;  that  they,  although  requested, 
wholly  failed  to  repay  the  same,  of  which  the  defendants  had 
notice,  and  were  requested  to  pay  the  said  sum  of  1,500Z.,  but  wholly 
neglected  and  refused  so  to  do. 

To  this  declaration,  the  defendant  Brassington  pleaded  non 
asmmj>Bit.  The  defendant  Cooper  also  pleaded,  first,  non  ctssumpsit ; 
secondly,  that  at  the  time  of  the  commencement  of  the  suit,  there 
[  ♦780  J  were  not,  nor  are  there,  persons  *united  in  co-partnership  or  carry- 
ing on  the  trade  or  business  of  bankers  in  Manchester,  or  elsewhere 
in  England,  under  the  name  or  style  of  the  Commercial  Bank  of 
England,  by  virtue  of  or  according  to  the  provisions  of  the  said 
Act  of  Parliament  in  the  declaration  mentioned,  in  manner  and 
form  as  in  the  declaration  alleged.  He  also  pleaded,  sixthly,  that, 
after  the  said  guarantee  or  agreement  in  writing  in  the  said  declara- 
tion mentioned  had  been  made  and  signed  by  the  defendants,  as  in 
the  said  declaration  mentioned,  and  after  the  defendants,  in  con- 
sideration of  the  premises  in  the  said  declaration  mentioned,  had 
promised  as  in  the  said  declaration  mentioned,  and  after  the  same 
guarantee  or  agreement  in  writing  had  been  delivered  to  the  said 
banking  co-partnership,  and  before  the  commencement  of  this  suit, 
and  whilst  the  said  guarantee  or  agreement  in  writing  was  such 
continuing  guarantee  as  in  the  said  declaration  mentioned,  and  was 
in  the  possession  of  and  held  by  the  said  banking  co-partnership 
for  the  purposes  in  the  said  declaration  mentioned,  to  wit,  on  &c., 
the  said  guarantee  or  agreement  in  writing  in  the  said  declaration 
mentioned  was,  without  the  knowledge  or  consent  of  the  said 
defendant  William  Cooper,  by  some  person  or  persons  to  the 
defendant  William  Cooper  then  and  now  unknown,  altered  in  a 
material  particular,  and  its  nature  and  effect  materially  changed, 
by  such  unknown  person  or  persons  putting  and  afSxing,  and 
causing  and  procuring  to  be  put  and  affixed,  to  the  same  agreement 
or  guarantee  in  writing,  two  certain  seals  by  and  near  to  the 
respective  signatures  of  the  said  defendants  to  the  same  agree- 
ment or  guarantee  in  writing,  and  as  and  for  the  respective  seals 
of  the  said  defendants  to  the  said  guarantee  or  agreement  in 
writing,  that  is  to  say,  one  of  such  seals  by  or  near  to  the  said 
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signature  of  the  said  defendant  William  Cooper,  to  the  said  agree-  Davidson 
ment  or  guarantee  in  writing,  as  being  and  purporting  to  be  the  cooprb. 
seal  of  him  the  said  defendant  William  Cooper  to  the  same  instru- 
ment, *and  one  other  of  such  seals  by  and  near  to  the  said  signa-  [  *78l  ] 
ture  of  the  said  defendant  Henry  Brassington  to  the  said  guarantee 
or  agreement  in  writing,  as  being  and  purporting  to  be  the  seal  of 
him  the  said  defendant  Henry  Brassington  to  the  same  instrument, 
and  thereby,  and  without  the  consent  of  the  said  defendant  William 
Cooper,  wrongfully  causing  the  said  guarantee  or  agreement  in 
writing,  after  the  said  defendants  had  written  their  names  thereto  as 
aforesaid,  to  purport  to  have  been  respectively  sealed  by  each  of  the 
said  defendants,  and  to  be  the  deed  of  each  of  them  the  said  defen- 
dants ;  and  the  said  defendant  William  Cooper  saith,  that  the  said 
guarantee  or  agreement  in  writing,  upon  which  such  respective  seals 
had  been  so  wrongly  put  to  and  affixed  as  aforesaid  is  in  fact  the  same 
guarantee  or  agreement  in  writing  in  the  said  declaration  men- 
tioned ;  and  so  the  said  defendant  William  Cooper  says,  that,  by 
reason  of  the  premises  in  this  plea  mentioned,  the  said  guarantee  or 
agreement  in  writing  in  the  said  declaration  mentioned,  from  the 
time  of  the  said  alteration,  and  the  putting  and  affixing  the  said 
seals  thereto  in  manner  aforesaid,  and  before  the  commencement  of 
this  suit,  was  and  is  void  in  law  and  of  none  effect.     Verification. 

Beplication  to  the  sixth  plea,  that  the  said  guarantee  or  agree- 
ment in  writing  in  the  said  declaration  mentioned  was  not  altered 
in  manner  and  form  as  in  the  said  sixth  plea  of  the  said  William 
Cooper  alleged. 

At  the  trial,  before  Bolfe,  B.,  at  the  Spring  Assizes  at  Liverpool, 
1842,  it  appeared  that  the  guarantee  was  signed  by  the  defendants 
on  the  17th  of  May,  1889,  and  that  at  the  time  it  was  so  signed 
there  were  no  wafers  or  seals  opposite  the  signatures  of  the 
defendants  ;  but  when  produced  at  the  trial,  wafers  had  been  affixed 
to  it  before  the  names  of  each  of  the  defendants.  It  was  proved 
that  the  Commercial  Bank  of  England  stopped  payment  in  June, 
1840,  and  from  that  time  it  ceased  to  carry  on  business  as  a  Bank 
of  issue,  and  that  in'  the  returns  made  to  *the  Stamp  Office  in  1841  [  ♦782  ] 
and  1842,  in  pursuance  of  7  Geo.  lY.  c.  46,  it  was  stated  that  the 
Bank  had  "ceased  to  issue  notes."  But  it  appeared  that  the  ' 
establishment  of  the  Commercial  Bank  was  still  kept  open,  for  the 
purpose  of  winding  up  its  affairs ;  that  there  were  notes  out- 
standing ;  and  that  if  notes  were  brought  they  were  paid  in  gold,  and 
that  persons  were  in  the  receipt  of  payment  for  their  notes  from  time 
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Davidson  to  time,  but  no  new  accounts  were  opened.  The  action  was  com- 
CoopKB.  menced  in  December,  1841.  It  was  objected,  for  the  defendants, 
that  there  was  no  evidence  of  the  Bank  carrying  on  business  as  a  Bank 
at  the  time  of  the  commencement  of  the  action,  in  support  of  the 
issue  raised  by  the  second  plea.  This  objection  was  overruled  by  the 
learned  Judge,  who  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiflf  for  the  amount  of  the  guarantee,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them  on  the  above  points^ 

Dimdas,  in  Easter  Term,  moved  accordingly,  on  two  grounds : 
first,  that  the  Banking  Company  in  question  were  not  carrying  on 
business  as  such  at  the  commencement  of  the  action,  within  the 
meaning  of  the  7  Geo.  lY.  c.  46,  s.  9,  and  consequently  were  not 
entitled  to  sue  in  the  name  of  their  public  officer :  secondly,  that 
the  affixing  of  the  wafers  or  seals  to  the  guarantee  after  its  execu- 
tion, and  whilst  it  was  in  the  possession  of  the  plainti£f,  vitiated  it 
altogether.  First,  the  Banking  Company  having  stopped  payment  in 
June,  1840,  and  ceased  to  issue  notes,  were  not  carrying  on  business 
as  a  Banking  Company  within  the  meaning  of  the  Act  at  the  time  of 
the  commencement  of  the  action.  The  7  Geo.  IV.  c.  46,  s.  9,  pro- 
vides, that  all  actions  against  any  person  or  persons  indebted  to 
any  such  co-partnership  carrying  on  business  under  the  provisions 
of  that  Act,  for  recovering  any  debts  due  to  such  co-partnership, 
shall  and  lawfully  may  be  commenced  and  prosecuted  in  the  name 
[  ♦783  ]  of  any  one  of  the  public  officers  for  the  time  being  of  such  ♦co- 
partnership. But  this  Company  were  not  carrying  on  business  at 
the  time,  having  ceased  to  do  so,  and  were  merely  winding  up  their 
affairs.  The  mere  fact  of  the  banking  establishment  being  kept 
open  for  the  purpose  of  winding  up  the  concern  is  not  sufficient  to 
bring  them  within  the  Act :  they  must  be  actually  carrying  on 
business.  That  was  held  in  Fletcher  v.  Croshie  (i),  where  a  declara- 
tion describing  the  plaintiff  as  ''  one  of  the  present  public  officers 
of  certain  persons  united  in  co-partnership  for  the  purpose  of 
carrying  on  the  trade  and  business  of  banking  in  England,  accord- 
^  ing  to  the  stat.  7  Geo.  lY.  c.  46,"  was  held  bad,  for  that  it  ought 

to  have  stated  that  the  co-partnership  were  carrying  on  business. 

(Parke,  B.  :  What  is  to  be  done  when  they  stop  payment,  but 
have  not  collected  in  their  debts  ?) 

The  Act  has  not  said  what  is  to  be  done  in  such  a  case ;  but  unless 

(1)  9  M.  &  W.  252. 
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they  bring  themselves  within  its  provisions,  they  cannot  derive     Davidson 
advantage  from  it.     He  referred  to  the  judgment  of  Tindal,  Ch.  J.,      coopbb. 
in  The  Bank  of  England  v.  Anderson  (i).     The  question  raised  by 
the  plea  is,  whether,  at  the  commencement  of  the  suit,  the  Banking 
Company  were  or  are  carrying  on  business  as  bankers  according  to 
the  provisions  of  the  Act ;  and  it  is  submitted  they  were  not. 

Fabke,  £. : 

Where  the  co-partnership  have  never  begun  to  carry  on  business 
as  bankers,  they  do  not  come  within  the  provisions  of  the  Act ; 
but  when  once  they  have  begun  business,  and  once  come  within  the 
Act,  I  think  they  continue  so  until  all  the  debts  are  paid  which 
were  contracted  in  that  character. 

The  rest  of  the  Court  concurred,  and  as  to  this  point  the  rule 
was  refused. 

On  the  other  point,  rules  were  granted  on  behalf  of  each  of  the       [  784  ] 
defendants,  and  they  now  came  on  together. 

Erie,  Knowles,  and  Crompton  showed  cause  :  ^^^2. 

^  May  28. 

The  affixing  of  the  wafers  to  the  guarantee  did  not  vitiate  it.         

It  does  not  purport  to  be  a  deed,  nor  is  it  treated  as  such,  and  there 
is  no  alteration  in  the  language  or  the  sense  of  it.  In  order  to 
succeed  in  this  objection,  the  defendants  must  show  that  the  altera- 
tion has  the  effect  of  making  it  a  deed,  but  in  order  to  make  it  a 
deed,  a  delivery  of  it  would  be  necessary :  Shep.  Touch.  55.  The 
issue  on  the  6th  plea  of  the  defendant  Cooper  is,  whether  it  is 
altered  in  a  material  part,  so  as  to  make  it  a  deed.  Now  there  is 
no  alteration  in  the  words  of  it. 

(Aldbbson,  B.  :  Yes ;  the  placing  seals  upon  it,  and  making  it  a 
deed,  alters  the  meaning  of  the  words.  The  words  do  not  mean 
the  same  thing. 

Parke,  B.  :  There  cannot  be  a  greater  alteration  than  turning  an 
agreement  into  a  deed. 

Lord  Abinger,  C.  B.  :  If  it  is  a  deed,  it  would  be  valid  without 
any  consideration.  It  has  been  held  that  signing  and  sealing  are 
prima  facie  evidence  of  the  delivery.) 

The  language  of  the  instrument  is  that  of  an  agreement  only. 

(BoLFE,  B. :  A  deed  is  an  agreement  under  seal.) 

(1)  44  R.  R.  271  (3  Ring.  N.  C.  589). 
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Davidson  Secondly,  the  rule  obtained  by  the  defendant  Brassington  most,  at 
CoopRB.  all  events,  be  discharged,  for  the  fact  of  the  alteration  cannot  be 
given  in  evidence  under  non  assumpsit^  but  must  be  specially 
pleaded.  The  plea  of  non  assumpsit  asserts  that  there  never  was 
any  binding  contract  between  the  parties,  whereas  the  evidence 
shows  that  before  the  seals  were  affixed  to  the  guarantee,  it  was  a 
valid  instrument,  capable  of  being  enforced. 

[They  cited  Hemming  v.  Trcnery  (l),  Nichols  v.  Haywood  (2), 
Michael  v.  Scockwith  (3),] 

[  785  ]  DuuduSf  W.  H.  Watson,  Warren,  and  Hugh  Hilly  contra : 

First,  it  is  clear  that  the  sixth  plea  of  the  defendant  Cooper  was 
proved  by  the  evidence,  and  therefore  the  verdict  ought  to  be 
entered  for  him.  Then,  secondly,  this  is  a  defence  which  was 
available  under  the  plea  of  non  a^ssumpsit.  In  Calvert  y.  Baker  (4), 
which  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange,  it  was  held  to  be  a  good  defence  under  a  plea  "  that 
the  defendant  did  not  accept  the  bill  declared  on  ;  "  that  after  he 
[  *786  ]  had  accepted  it  ^generally,  it  was  altered  without  his  knowledge, 
by  the  addition  of  a  memorandum  making  it  payable  at  a  banker's. 
That  is  an  authority  in  point. 

(Parke,  B.  :  The  reason  there  given  seems  to  be,  that  the  bill 
produced  is  so  altered  as  to  become  a  different  instrument,  and, 
therefore,  the  plea  was  proved.  Was  that  case  cited  in  Hemming  v. 
Trenery  ?) 

It  was  not ;  but  it  is  submitted  that  the  correct  rule  is  laid  down  in 
Calvert  v.  Baker;  and  Cock  v.  CoxweU{b)  is  an  authority  to  the 
same  effect.  This  would  clearly  have  been  an  objection  on  non 
assumpsit,  before  the  New  Eules ;  and  the  rule  is,  that  "  all  matters 
in  confession  and  avoidance  "  shall  be  specially  pleaded;  but  this, 
if  pleaded,  would  not  be  in  confession  and  avoidance ;  it  would  not 
confess  the  contract  and  a  breach  of  it.  The  case  is  one  rather  of 
evidence  than  of  pleading,  and  the  question  is,  whether  this  is  a 
document  which  cannot  be  read  in  evidence  because  it  has  been 
altered.  The  objection  is,  that  the  instrument  varies  in  a  material 
particular  from  that  stated  in  the  declaration;  and  it  must  be 
given  in  evidence  by  the  plaintiff  in  support  of  it. 

(1)  48  R  E.  745  (9  Ad.  &  EL  926;  (3)  Owen,  ft;  Cro.  Eliz.  120. 
1  P.  &  D.  661).  (4)  4  M.  &  W.  407. 

(2)  Dyer,  59  a.  (5)  41  R.  R  721  (2  Cr.  M.  &  R  291). 
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Parke,  B.  :  Davidson 

It  seems  to  me  that  the  special  plea  of  the  defendant  Cooper  is  Cooper. 
proved,  and  that  he  is  entitled  to  have  a  verdict  entered  for  him 
upon  that  plea.  The  allegation  in  it  is,  that  the  guarantee,  after 
its  execution,  was  altered  in  a  material  particular,  and  its  nature 
and  effect  materially  changed ;  and  there  can  be  no  doubt  that  the 
alteration  was  in  a  material  particular,  and  that  its  nature  was 
materially  changed.  The  plea  then  states,  that  the  seals  were 
affixed  to  the  instrument  near  to  the  signatures,  and  as  and  for  the 
seals  of  the  defendants  and  purporting  to  be  their  seals ;  I  think 
that  allegation  is  proved.  Whether  the  seals  be  placed  before  or 
after  the  names  of  the  parties,  they  still  purport  to  be  the  seals  of 
the  parties.  There  are  two  seals,  and  as  both  the  defendants  con- 
tract, and  both  execute,  no  *one  could  doubt  that  any  jury  would  [  *787  ] 
say  it  was  their  deed.  The  next  question  arises  under  a  rule 
obtained  by  the  defendant 'Brassington,  whether  this  defence  is 
admissible  under  the  plea  of  non  assumpsit,  and  I  think  it  is  not. 
All  the  authorities  were  considered  in  Hevuning  v.  Treneryii), 
where  there  was  an  elaborate  argument,  and  apparently  a  written 
judgment ;  and  the  decision  of  the  Court  in  that  case  appears  to 
me  to  be  correct.  The  proper  plea  in  the  present  case  would  have 
been  by  way  of  confession  and  avoidance.  The  plea  need  not  have 
been  confessed  the  breach,  as  Mr.  Watson  says ;  but  the  defendant's 
answer  would  have  been,  that,  since  the  making  of  the  contract,  its 
effect  had  been  altered  by  its  being  converted  into  a  contract  under 
seal.  But  it  is  said  that  this  view  of  the  case  is  at  variance  with 
the  decision  of  this  Court  in  Calvert  v.  Baker.  All,  however,  that 
the  Court  must  be  considered  as  having  decided  in  that  case  is, 
that  the  alteration  in  an  instrument  may  be  objected  to  on  non 
assumpsit,  when  its  effect  is  to  make  it  a  different  instrument,  so  as 
to  render  a  new  stamp  necessary  ;  for  if  Mr.  Richards' s  argument  in 
that  case  is  looked  at,  it  will  be  found  to  turn  upon  the  necessity 
of  a  fresh  stamp  by  reason  of  the  alteration,  and  the  judgment  of 
the  Court  must  be  taken  to  be  with  reference  to  that  argument, 
and  on  that  ground,  I  think,  may  be  supported.  The  result  is,  that 
a  verdict  will  be  entered  for  the  defendant  Cooper  on  the  special 
plea,  and  for  the'plaintiff  on  the  plea  of  non  assumpsit  by  Brassington. 
The  first  rule  will,  therefore,  be  made  absolute,  and  the  second 
discharged  altogether. 

(1)  48  R.  E.  745  (9  Ad.  &  EL  926;  1  P.  &  D.  661). 
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DAVIDSON         Lord  Abinger,  C.  B.,  Alderson,  B.,  and  Eolfb,  B.,  concurring. 
Cooper.  Rules  accord in{fli/  (l). 

[  788  ]  Knowles  then  moved   to  arrest  the  judgment,   or  to  enter 

judgment  for  the  plaintiff  non  obstante  veredicto,  on  the  ground 
that  it  was  not  stated  in  the  plea  that  the  alteration  was  made 
by  the  plaintiff,  or  with  his  privity.  The  Court  having  granted 
a  rule, 

1842.  Kelli/  and  Watson,  in  Michaelmas  Term,  1842,  showed  cause : 

A'ov.  11. 

The  question  is,  whether  the  plea  of  the  defendant  Cooper  is  a 

good  answer  to  the  action,  and  it  is  submitted  that  it  is.  It  states 
in  substance,  that  after  the  guarantee  had  been  made  and  delivered 
to  the  banking  co-partnership,  and  whilst  it  was  in  their  possession, 
it  was,  without  the  knowledge  or  consent  of  him,  the  defendant 
Cooper,  by  some  person  to  him  unknown,  altered  in  a  material 
particular,  and  its  nature  and  effect  materially  changed,  by  such 
unknown  person  affixing  and  causing  to  be  affixed  to  it  two  seals 
by  and  near  to  the  respective  signatures  of  the  defendants,  and 
thereby  causing  the  guarantee  to  purport  to  have  been  sealed  by 
the  defendants,  and  to  be  the  deed  of  the  defendants.  No  doubt 
this  was  a  material  alteration,  and  changed  the  nature  and  effect  of 
the  instrument,  giving  to  the  plaintiffs  the  advantage  of  being 
specialty  creditors,  and  of  suing  in  covenant  instead  of  assumpsit ; 
and  this  Court  has  accordingly  held  the  alteration  to  be  material, 
and  ordered  a  verdict  to  be  entered  for  the  defendant  Cooper  on 
that  ground.  But  the  question  now  is,  whether,  if  a  written  agree- 
ment be  altered  in  a  material  part,  without  the  party's  knowledge, 
whilst  it  is  in  his  possession,  it  avoids  it,  so  as  to  make  an  action 
upon  it  not  maintainable.  There  can  be  no  doubt  that,  if  a  deed  be 
altered  without  the  consent  of  the  parties  to  it,  it  avoids  it :  and  the 
same  rule  is  applicable  in  the  case  of  any  instrument  in  writing. 
[  '789  ]  In  Pigofs  case  (2),  where  the  question  *was  as  to  a  deed,  it  was 
resolved  '*  that  when  any  deed  is  altered  in  a  point  material  by  the 
plaintiff  himself,  or  by  any  stranger,  without  the  privity  of  the 
obligee,  be  it  by  interlineation,  addition,  rasing,  or  by  the  drawing 
of  a  pen  through  a  line,  or  through  the  midst  of  any  material  word, 
the  deed  thereby  becomes  void."  Several  instances  are  there  given 
of  alterations  which  are  material ;  but  the  principle  is,  that  where 
such  an  alteration  is  without  the  privity  of  the  party  to  be  affected 

(1)  See  Mason  v.  Bradley,  ante,  687,  (2)  11  Co.  Bep.  27  a. 
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by  it,  it  avoids  the  deed.     Where  the  alteration  is  made  by  the     Davidson 
plaintiff  himself,  it  avoids  the  deed,  though  it  be  not  material ;  but      coop£b. 
if  a  stranger,  without  his  privity,  alters  the  deed  in  any  point 
which  is  not  material,  it  does  not  avoid  it.     Shop.  Touch.  68,  is  an 
authority  to  the  same  effect.     That  principle  applies  equally  to  the 
case  of  an  alteration  in  a  guarantee,  or  any  other  species  of  writing. 
In  Master  v.  Miller  (i),  it  was  held  to  apply  to  bills  of  exchange. 
There  an  alteration  of  the  date  of  a  bill  of  exchange,  after  accept- 
ance, whereby  the  payment  would  be  accelerated,  was  held  to  avoid 
the  instrument,  so  that  no  action  could  be  afterwards  brought  upon 
it,  even  by  an  innocent  holder  for  a  valuable  consideration.    Lord 
Kenyon,  Ch.  J.,  there  says,  **  The  cases  cited,  which  were  all  of 
deeds,  were  decisions  which  applied  to  and  embraced  the  simplicity 
of  all  the  transactions  of  that  time ;   for  at  that  time  almost 
all  written  engagements   were  by  deed  only.     Therefore,  those 
decisions,  which  were,  indeed,  confined  to  deeds,  applied  to  the 
then  state  of  affairs;    but  they  establish  this  principle,  that  all 
written  instruments  which  were  altered  or  erased  should  be  thereby 
avoided."    And  Ashhurst,  J.,  says,  **  It  seems  admitted  that,  if 
this  had  been  a  deed,  the  alteration  would  have  vitiated  it.     Now, 
I  cannot  see  any  reason  why  the  principle  on  which  a  deed  would 
have  been  avoided  should  not  extend  to  the  case  of  a  bill  of  exchange. 
All  written  contracts,  whether  by  deed  *or  not,  are  intended  to  be       [  *790  ] 
standing  evidence  against  the  parties  entering  into  them.     There 
is  no  magic  in  parchment  or  in  wax ;  and  a  bill  of  exchange,  though 
not  a  deed,  is  evidence  of  a  contract  as  much  as  a  deed ;  and  the 
principle  to  be  extracted  from  the  cases  cited  is,  that  any  alteration 
avoids  the  contract.*'     The  same  principle  was  established  in  that 
case,  on  the  argument  of  the  writ  of  error  in  the  Exchequer 
Chamber,  and  the  judgment  was  aflSrmed  (2).     The  case  of  Mastei-  v. 
Miller  v^&s  followed  by  that  of  Powell  v.  Divett{z)y  which  was  an 
action  on  a  bought  and  sold  note,  and  it  was  there  held  that  a 
material  alteration  in  a  sale  note,  made  by  the  broker,  after  the 
bargain,  at  the  instance  of  the  seller,  without  the  consent  of  the 
purchaser,  annuls  the  instrument,  so  as  to  preclude  the  seller  from 
recovering  upon  the  contract  evidenced  by  the  instrument  so  altered 
by  him.     That  was  not  the  case  of  a  deed  or  a  bill  of  exchange, 
but  of  a  mere  mercantile  contract.     It  is  true  it  was  equivalent  to 
the  act  of  the  plaintiff  himself ;  but  it  shows  that  the  principle  of 

(1)  2  R.  B.  399  (4  T.  E.  320).  (3)  13  R.  R.  358  (15  East,  29). 

(2)  2  R.  R.  399  (2  H.  Bl.  140). 
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Davidson     PigoVs  case  is  applicable  to  other  instruments  besides  deeds.     In 
Cooper.      ^^^  recent  case  of  The  Earl  of  Falmouth  v.  Roberts  (i),  which  was 
an  action  for  the  breach  of  certain  stipulations  in  an  agreement  by 
a  landlord  against  his  tenant,  Parke,  B.,  said,  **  It  is  laid  down 
by  Lord  Coke,  that  a  deed  is  rendered  invalid  by  an  alteration  in 
a  material  part  of  it :  Pigot's  case  ;  and  I  do  not  see  why  the  same 
rule  should  apply  to  agreements.     That  rule,  however,  operates  only 
where  the  obligation  is  by  reason  of   the  instrument  itself,  and 
therefore  does  not  apply  to  this  case."     In  Sanderson  v.  Symonds  (2), 
which  was  an  action  on  a  policy  of  insurance,  the  alteration  was 
held  to  be  immaterial,  and  therefore  not  to  avoid  the  policy ;  bat 
the  Court  appeared  to  be  all  of  opinion  that  this  doctrine  applied 
[  'TQi  ]      to  policies  of  insurance.     *And  in  French  v.  Patton  (3),  which  was 
also  an  action  on  a  policy  of  insurance,  it  was  held  that  the  plaintiff 
could  not  recover  upon  the  policy,  by  reason  of  the  alteration  in  it. 
There  are  other  cases  to  the  same  effect ;  but  being  mixed  up  with 
questions  on  the  stamp  laws,  it  is  not  thought  desirable  to  encumber 
the  Court  with  them.     The  only  case  which  raises  any  distinction 
is  the  case  of  an  award ;  and  in  Henfree  v.  Bromley  (4),  where,  after 
the  award  was  made,  an  alteration  was  made  by  the  umpire  of  the 
sum  awarded,  it  was  held  to  be  void,  though  made  on  the  same 
day,  and  before  the  delivery  of  the  award,  but  that  the  award  was 
good  for  the  original  sum  awarded,  which  was   still   legible,  the 
same  as  if  such  alteration  had  been  made  by  a  mere  stranger, 
without  the  privity  or  consent  of  the  party  interested.     But  the 
doctrine  of  alterations  in  awards  does  not  apply  here.     In  cases 
like  the  present,  it  is  where  the  instrument  is  altered  as  between 
the  one  party  and  the  other,  and  advantage  may  be  sought  to  be 
derived  from  the  alteration ;  but  in  the  case  of  an  award,  as  soon 
as  the  arbitrator  has  published  his  award,  he  is  functus  officio^  and 
the  distinction  is,  therefore,  obvious.     The  principle  to  be  deduced 
from  the  cases  is,  that  whether  the  alteration  be  made  by  the 
plaintiff  or  by  a  stranger,  if  it  be  a  material  one,  it  vitiates  the 
instrument,  and  renders  it  wholly  void.     Markham  v.  Gonaston  (6) 
is  an  express  decision  that  an  alteration  by  a  stranger  avoids  the 
deed ;  and  the  case  is  an  important  one,  because  it  was  an  action 
on  the  case  against  a  stranger  for  making  certain  alterations, 
whereby  the  deed  became  void ;  and  it  was  held  that  the  plaintiff 

(1)  60  R.  R.  790  (9  M.  &  W.  469  ;  (3)  9  B.  R.  571  (9  East,  331). 
II  L.  J.  Ex.  180).  (4)  8  B.  R.  491  (6  East,  309;. 

(2)  21  R.  R.  675  (1  Bred.  &  B.  426).  (5)  Cro.  Eliz.  626. 
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was  entitled  to  recover.  That  shows  that  there  is  a  remedy  by  Davidson 
action  on  the  case  against  the  stranger  for  making  the  alteration  goopeb. 
by  which  the  deed  becomes  void.  There  is  no  hardship  in  the 
case,  for  it  is  the  duty  of  the  party  who  has  the  instrument  in  his 
possession,  and  is  charged  with  the  safe  custody  of  it,  to  take  care 
of  it,  "^and  if  it  is  altered  whilst  in  his  custody,  it  is  but  reasonable  [  *792  ] 
that  he  should  incur  the  loss.  The  mischief  produced  by  such  an 
alteration  as  the  present  would  be  infinite,  supposing  the  sub- 
scribing witness  to  be  dead,  and  no  one  capable  of  explaining  it. 
The  instrument,  at  the  time  it  was  executed,  was  an  instrument 
not  under  seal,  but,  by  the  alteration,  it  became  a  deed,  and  so 
would  have  bound  the  heirs.  So  also,  it  would  avoid  any  plea  of 
the  Statute  of  Limitations.  The  important  inquiry  in  these  cases 
is,  not  by  whom  the  alteration  is  made,  but  whether  it  be  material, 
and  when  it  was  made.  In  Desbrowe  v.  Wetherby  (i),  where  a 
general  acceptance  was  altered  by  adding  a  place  of  payment,  it 
was  held  that  it  discharged  the  acceptor,  if  made  without  his  privity. 
There  Tindal,  Ch.  J.,  asked  the  jury,  '^  whether  they  were  satisfied 
that  the  addition  of  the  place  where  the  bill  was  payable  was  made 
after  it  was  accepted  by  the  defendant  ?  if  it  was,  there  was  nothing 
to  show  that  the  defendant  authorized  the  alteration,  and,  there- 
fore, the  alteration,  being  a  material  one,  vitiated  the  acceptance : 
it  materially  altered  the  situation  of  the  parties,''  &c.,  observing  on 
the  nature  of  the  materiality.  If  the  case  depended  upon  the  fact  by 
whom  the  alteration  was  made,  the  learned  Judge  ought  there 
to  have  inquired  by  whom  it  was  made ;  but  he  does  not.  The 
same  point  was  ruled  by  Lord  Lyndhurst,  C.  B.,  in  Taylor  v. 
Mo8eley{2).  Dowries  v.  Richardson  {z)  is  another  instance  where 
the  same  doctrine  was  carried  out  in  a  case  of  simple  contract. 
The  same  law,  therefore,  is  applicable  to  instruments  not  under 
seal  as  to  those  which  are.  The  party  in  whose  possession  the  instru- 
ment was  at  the  time  is  responsible ;  and  if  an  alteration  be  made 
in  it,  so  as  it  become  void,  his  remedy  is  against  the  stranger  who 
made  it,  by  an  action  on  the  case.  The  danger  would  be  endless 
if  it  were  otherwise.  The  case  is  analogous  in  "^this  respect  to  that  [  *793  ] 
of  a  carrier,  who,  by  the  policy  of  the  law,  is  made  liable  for  loss 
or  injury  by  robbery,  fire,  &c.,  and  it  is  perfectly  immaterial  by 
whom  it  is  occasioned.  As  long  as  the  thing  is  in  his  custody,  he 
is  responsible  for  it. 

(1)  1  Moo.  &  Bob.  438.  (3)  24  B.  B.  522  (5  B.  &  Aid.  674). 

(2)  1  Moo.  &  Bob.  439,  n. 
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Davidson         (Lord  Abinger,  G.  B.  :  Suppose  the  dietinction  to  be,  that  an 
CoopBB.      alteration  by  a  stranger  does  not  vitiate  an  instrument,  another 
question  is,  whether  the  fact  of  the  alteration  having  been  made  by 
a  stranger  ought  not  to  be  replied.) 

Certainly.  The  defendant  can  only  be  bound  to  plead  what  he 
knows.  Suppose  it  had  been  the  accidental  burning  of  the  seal  to 
a  deed,  surely  the  plaintiff  ought  to  reply  and  show  it.  It  is  for  the 
plaintiff  to  give  the  explanation,  as  he,  having  the  custody  of  the 
instrument,  can  alone  have  the  means  of  showing  how  the  fact 
happened.  The  doctrine,  as  to  the  effect  of  an  alteration  in  the  case 
of  deeds,  has  been  settled  by  a  long  string  of  authorities,  and  the 
same  law  is  applicable  to  other  instruments.  They  cited  also  Seaton 
V.  HewBon  (i),  to  show  that  it  is  sufficient  if  the  alteration  be  shown 
to  have  been  made  before  issue  joined. 

Erle^  Knowles,  and  CrompUm^  in  support  of  the  rule  : 

It  will  not  be  disputed  that  the  law  laid  down  in  PigoVs  case  (2) 
was  at  that  time  the  strict  law  ;  but  it  has  been  relaxed  in  modem 
times,  and  in  the  present  day  would  be  considered  as  an  administra- 
tion of  blind  justice ;  for  it  is  not  reasonable  that  because  a  third 
party,  a  stranger,  has  made  an  alteration  in  a  written  instrument, 
it  should  therefore  be  void  as  between  the  parties.  And  in  Shep. 
Touch.  68,  the  case  is  treated  by  Mr.  Preston  as  overruled  in  this 
respect.  He  says,  "  At  this  day,  alteration  by  a  mere  stranger  would 
not  vitiate  the  deed,  if  the  contents  of  the  deed  could  be  proved. 
The  case  of  Texira  v.  Evans  (3)  seems  to  have  overruled  this  branch 
of  the  distinction." 

r  •794  ]  (Parkb,  B.  :  But  that  case  was,  in  fact,  overruled  by  this  ♦Court 

in  Hibbleu'hite  v.  M'Morine  (4).) 

In  Hudson  v.  Revett(5),  where  the  defendant  executed  a  deed  con- 
veying his  property  to  trustees  for  the  benefit  of  creditors,  the 
particulars  of  whose  demand  was  stated  in  the  deed ;  and  a  blank 
was  left  for  one  of  the  principal  debts,  which,  on  being  ascertained, 
was  inserted  in  the  blank  the  next  day,  in  the  defendant's  presence, 
and  with  his  assent ;  it  was  held  that  the  deed  was  valid,  notwith- 
standing the  filling  up  of  the  blank  after  execution.  Now,  according 
to  the  old  decisions,  that  would  have  been  void ;  but  the  Court  held 

(1)  2  Show.  28,  29,  (4)  55  R.  B.  578  (6  M.  &  W.  200). 

(2)  11  Co.  Rep.  27  a.  (5)  30  B.  R.  649  (5  Ring.  368;  2 

(3)  Cited  1  Anstr.  228.  Moo.  &  P.  663). 
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otherwise.  Pigofs  case  has  been  overruled  in  the  Irish  Courts,  in  Davidson 
Sidney  v.  Bmry  (i).  Besides,  there  is  this  distinction  between  deeds  cooper. 
and  other  written  instruments,  that  in  the  case  of  deeds  they  are 
the  cause  of  action  itself.  And  in  olden  times,  if  the  seals  were 
eaten  or  torn  off,  the  deed  was  void ;  but  in  Lady  Argoll  v.  Cheney  (2), 
where  the  seals  were  torn  off  by  a  little  boy,  as  was  proved,  after 
they  had  been  once  annexed,  the  deed  was  held  nevertheless  to  be  a 
good  deed  to  lead  the  uses  of  a  recovery. 

(Parse,  £. :  That  was  a  case  where  the  estate  passed,  not  by  the 
deed,  but  by  the  recovery.  There  is  a  distinction  between  cases 
where  the  estate  passes  by  virtue  of  the  instrument,  and  that  of  a 
deed  where  a  lien  is  created  by  virtue  of  the  deed.  Suppose  the 
case  where  an  alteration  is  made  in  a  covenant  in  a  deed  conveying 
an  estate,  the  estate  would  pass,  though  you  could  not  maintain  an 
action  on  the  covenant.) 

Deeds  are  distinguishable  from  cases  like  the  present ;  they  stand 
on  a  technical  ground,  with  reference  to  the  issue  on  the  plea  of  non 
est  factum,  and  the  rule  respecting  them  does  not  apply  to  other 
written  instruments.  In  Master  v.  Miller,  Bullbr,  J.,  says  (3), 
"  The  difficulty  which  arose  in  the  old  cases  depended  very  much 
on  the  technical  forms  of  pleading  applicable  to  deeds  alone." 
This  is  not  an  action  on  the  instrument  itself  only,  as  in  the 
case  of  a  *deed,  but  on  the  facts  alleged  in  the  declaration,  which  [  *795  ] 
states  that  Mayer  &  Go.  had  occasion  for  advances ;  that,  for  the 
purpose  of  inducing  the  Banking  Company  to  render  such  accom- 
modation, the  defendants  had  agreed  to  guarantee  them  from  loss, 
and  thereupon  they  entered  into  this  agreement  in  writing;  and 
that  advances  were  afterwards  made :  then  the  defendant  says  that 
he  was  liable,  but  that  the  agreement  was  entered  into  in  writing, 
and  an  alteration  has  since  been  made  in  it,  whereby  he  is  no  longer 
liable.  There  are  many  facts  that  came  before  the  written  instru- 
ment which  would  require  to  be  proved,  and  the  case  does  not 
depend  upon  that  alone ;  but  the  Court  are  cabled  upon  to  say,  that, 
because  one  part  of  the  evidence  is  altered,  the  cause  of  action  is 
gone  altogether.  The  case  of  Master  v.  Miller  proceeded  on  grounds 
applicable  to  deeds,  which  are  very  distinguishable  from  this  case  : 
it  was  the  case  of  the  alteration  of  a  bill  of  exchange  before  it  fell 
due,  and  may  be  supported  on  the  ground  that  that  was  not  the  bill 

(1)  Jonea's  Bep.  109.  (3)  2  B.  B.  399  (4  T.  B.  839). 

(2)  Palmer,  402. 

fi.B. — ^voL.  Lxm.  49 
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Davidson  the  defendant  accepted.  Bulleb,  J.,  however,  differed  from  the 
CooPKB.  other  Jadges,  and  delivered  a  very  clear  judgment,  which  is  in  many 
parts  of  it  applicable  to  this  case.  He  there  says,  (p.  838), ''  It  has 
been  contended  that  there  is  an  analogy  between  bills  of  exchange 
and  deeds,  and  that  in  the  ca^e  of  deeds,  erasure  or  alteration  will 
avoid  the  deed.  In  answer  to  this,  first,  I  deny  the  analogy  between 
bills  of  exchange  and  deeds  ;  and  there  is  no  authority  to  support 
it.  In  the  case  of  deeds  there  must  be  a  profert ;  and  as  we  learn 
from  10  Go.  Bep.  92  b,  in  ancient  times  the  Judges  pronounced  upon 
view  of  the  deed ;  though  Lord  Coke  says  that  practice  was  after- 
wards altered.  But  there  never  was  a  profert  of  a  bill  of  exchange : 
the  Judges  cannot  determine  on  a  view  of  that;  but  it  must  be 
left  to  a  jury  to  decide  upon  the  whole  of  the  evidence  according  to 
the  truth  of  the  case."  Powell  v.  Divett  (i)  was  the  common  case 
where  the  party  cannot  be  allowed  to  take  advantage  of  his  own 
[  *796  ]  *fraud,  and  of  course  the  instrument,  as  affecting  the  party  to  the 
alteration,  would  be  void.  The  observation  of  Parkb,  B.,  in  The 
Earl  of  Falmouth  v.  Roberts  (2),  is  rather  in  favour  of  the  plaintiff, 
for  he  says  that  the  rule  as  to  alteration  '^  operates  only  where  the 
obligation  is  by  reason  of  the  instrument  itself."  In  French  v. 
Patton  (8)  the  plaintiff  declared  on  the  altered  contract.  Most  of 
the  cases  cited  were  cases  of  deeds  and  bills  of  exchange,  except 
that  of  Henfree  v.  Bromley  (4),  which  is  in  point ;  for  there  is  no 
such  distinction  as  that  which  has  been  contended  for  between 
awards  and  instruments  inter  partes.  It  was  there  held  that, 
though  the  alteration  by  the  umpire  was  void,  yet  the  award  was 
good  for  the  original  sum  awarded,  which  was  still  legible,  the  same 
as  if  such  alteration  had  been  made  by  a  mere  stranger,  without 
the  privity  or  consent  of  the  party  interested.  There  Lord  Ellbn- 
BORouoH,  Gh.  J.,  says,  '*  I  see  no  objection  to  the  award  for  the 
original  sum  of  57/. ;  for  the  alteration  made  by  him  afterwards 
was  no  more  than  a  mere  spoliation  by  a  stranger,  which  would  not 
vacate  the  award."  And  he  again  says,  he  considers  the  alteration 
''as  if  it  had  been  made  by  a  stranger — by  a  mere  spoliator;  "  and 
he  concludes  as  follows :  ''  If  the  alteration  had  been  made  by  a 
person  who  was  interested  in  the  award,  I  should  have  felt  myself 
pressed  by  the  objection ;  but  I  can  no  more  consider  this  as  avoid- 
ing the  instrument,  than  if  it  had  been  obliterated  or  cancelled  by 

(1)  13  R.  E.  358  (15  East,  29).        (3)  9  K.  E.  571  (9  East,  351). 

(2)  60  E.  E.  790  (9  M.  &  W.  469,    (4)  8  E.  E.  491  (6  East,  309). 
UL.  J.  Ex.  180). 
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accident."  The  cases  of  bills  of  exchange  are  obviously  distin-  Davidson 
guishable,  because  there  the  altered  bills,  when  produced,  do  not  cooper. 
appear  to  be  the  same  securities.  That  was  the  ground  of  the 
decision  in  Calvert  v.  Baker  (i).  Lord  Abinobr,  C.  B.,  there  says, 
*'  The  plea  in  substance  is,  '  I  did  not  accept  the  bill  in  the  manner 
you  charge ; '  and  the  plaintiff  proves  a  bill  in  the  form  in  which 
he  ♦did  not  accept  it ;  his  plea  is,  therefore,  made  out"  There  are  [  •797  ] 
authorities  to  show,  even  in  the  case  of  a  deed,  that  the  mutilation 
of  it  does  not  interfere  with  its  effect  upon  the  estate  vested  :  Bolton 
V.  The  Bishop  of  Carlisle  (2).  Eyre,  Ch.  J.,  there  says,  "  I  hold 
clearly  that -the  cancelling  a  deed  will  not  divest  property  which  has 
once  vested  by  transmutation  of  possession :  *'  and  he  adds,  ''  God 
forbid  a  man  should  lose  his  estate  by  losing  his  title  deeds." 
And  in  Perrott  v.  Perrott  (3),  Lord  Ellbnborough,  Ch.  J.,  said,  on 
that  case  being  cited,  ''  I  do  not  suppose  it  will  be  contended,  that, 
if  an  interest  were  vested  by  deed,  the  destroying  the  evidence  of 
it  would  divest  the  interest."  So,  in  Hutchins  v.  Scott  (4),  Aldbr- 
SON,  £.,  says,  "  It  is  difficult  to  understand  why  an  alteration  by  a 
stranger  should  in  any  case  avoid  the  deed — why  the  tortious  act 
of  a  third  person  should  affect  the  right  of  the  two  parties  to  it, 
unless  the  alteration  goes  the  length  of  making  it  doubtful  what 
the  deed  originally  was,  and  what  the  parties  meant."  And  Lord 
Abinobr,  C.  B.,  says,  "  Suppose  the  stranger  destroyed  instead 
of  altering  it?"  Again,  in  giving  his  judgment.  Lord  Abinobr 
says,  ''  No  case  has  gone  the  length  of  saying,  that  when  a  deed  is 
altered  and  thereby  vitiated,  it  ceases  to  be  evidence :  it  may  be  so 
with  reference  to  the  stamp  laws.  .  .  .  The  old  law  was,  no  doubt, 
much  more  strict  than  it  has  been  in  modem  times.  Originally 
there  could  be  no  such  thing  as  founding  upon  a  deed,  without 
making  profert  of  it ;  and  it  was  but  an  invention  of  the  pleaders, 
growing  out  of  a  decision  of  Lord  Mansfield's,  to  allege,  as  an 
excuse  for  not  making  profert,  a  loss  of  the  deed  by  time  and  acci- 
dent, founded  on  the  presumption  to  be  derived  from  long  possession 
and  enjoyment.  I  can  hardly  see  how  such  a  course  is  consistent 
with  the  old  authorities,  which  say  that  any  alteration,  even  by  a 
stranger,  shall  ^vitiate  a  deed."  And  Alderson,  B.,  takes  the  case  [  *798  j 
in  its  fullest  extent :  ''  This  is  an  agreement,  and  the  rules  as  to 
deeds,  to  which  there  is  a  plea  of  non  est  factum,  are  not  applicable. 
Then  we  are  to  look  to  the  instrument,  to  see  what  was  originally 

(1)  51  E.  E.  663  (4  M.  &  W.  417).  (3)  12  E.  E.  566  (14  East,  431). 

(2)  2  H.  Bl.  259.  (4)  46  E.  E.  770  (2  M.  &  W.  814). 
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Davidson  the  intention  of  the  parties."  Now,  here  there  was  a  cause  of 
Cooper.  action,  and  the  right  of  action  having  once  vested,  it  is  no  answer 
to  say  that  the  agreement  has  been  altered  since.  Even  in  the  case 
of  a  deed,  if  the  estate  has  once  vested,  the  deed  will  not  be  vitiated 
except  as  to  its  production.  In  Buller's  N.  P.,  267,  the  point  is  thos 
put :  '*  It  has  been  said,  that  where  a  thing  lies  in  livery,  a  deed, 
formerly  sealed,  may  be  given  in  evidence,  though  the  seal  be  after- 
wards broken  off,  for  the  interest  passed  by  the  act  of  livery.  So 
they  say,  if  the  conveyance  were  made  by  lease  and  release,  and  the 
uses  were  once  executed  by  the  statute,  they  do  not  return  back 
again  by  cancelling  the  deed."  Where  non  eat  factum  is  pleaded,  it 
puts  in  issue  the  existence  of  the  deed  ;  but  if  that  technicality  is 
got  over,  the  deed  is  not  affected  by  an  alteration,  as  the  alteration 
has  no  retrospective  effect.  There  is,  however,  no  difficulty  as  to 
producing  the  deed,  if  it  be  not  altered  upon  plea  pleaded :  Nichols 
V.  Haywood  (l),  Michael  v.  Scockwith  (2),  Moor  v.  Salter  (3).  Where 
the  right  is  once  vested,  it  cannot  be  taken  away  by  the  alteration. 
Here  the  right  to  bring  the  action  was  vested  before  the  alteration 
took  place. 

But  it  has  been  said,  that  the  plaintiff  is  not  entitled  to  avaO 
himself  of  this  objection,  and  that  he  ought  to  have  replied  that  the 
instrument  was  altered  by  a  stranger  without  his  knowledge  or  con- 
sent: but  the  plea  does  not  disclose  that  which  amounts  to  a 
defence,  because  it  ought  to  have  shown  such  an  alteration  as 
rendered  the  action  not  maintainable.  The  plea  does  not  show  that 
[  *799  ]  the  alteration  *was  made  before  the  right  of  action  vested.  It  admits 
a  cause  of  action,  and  shows  nothing  to  get  rid  of  it. 

Cur.  adv.  tiiil. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  G.  B.  : 

This  was  an  action  of  assumpsit  against  the  defendant,  on  a 
written  guarantee  not  under  seal.  The  defendant  pleaded,  among 
other  pleas,  that,  after  the  guarantee  had  been  given  to  the  plaintiff, 
and  while  it  was  in  his  hands,  it  was  altered  in  a  material 
particular  by  some  person  to  the  defendant  unknown,  and  without 
his  consent,  by  affixing  a  seal,  so  as  to  make  it  appear  to  be  the 
^eed  of  the  defendant,  by  reason  of  which  alteration  the  said 
guarantee  became  void  in  law. 

(1)  Dyer,  59.  (3)  3BiilBtr.  79. 

(2)  Ore.  Eliis.  120. 
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On  the  trial  of  the  caase,  this  plea  was  found  for  the  defendant.     Davidson 
All  the  other  issues  were  found  for  the  plaintiff,  who  obtained      cooper. 
a  rule   nisi  for  entering  judgment    in  his  favour  non  obstante 
veredicto,  on  the  ground  that  the  facts  stated  in  the  plea  afforded 
no  defence  to  the  action. 

This  rule  was  argued  in  last  Michaelmas  Term ;  and  the  Court 
took  time  to  consider  its  judgment,  on  account  of  the  importance 
of  the  question  involved,  namely,  whether,  where  an  instrument, 
not  under  seal,  and  not  being  a  bill  of  exchange  or  promissory 
note,  is  altered  by  a  stranger  in  a  material  part,  without  the  privity 
of  the  party  to  be  affected  by  it,  such  alteration  makes  the 
instrument  void. 

There  is  no  doubt  but  that,  in  the  case  of  a  deed,  any  material 
alteration,  whether  made  by  the  party  holding  it  or  by  a  stranger, 
renders  the  instrument  altogether  void  from  the  time  when  such 
alteration  is  made.  This  was  so  resolved  in  Pigofs  case  (i),  and 
though  it  was  contended  in  argument,  that  the  rule  has  been 
relaxed  in  modem  ^times,  we  are  not  aware  of  any  authority  for  [  *8oo  ] 
such  a  proposition,  when  the  altered  deed  is  relied  on  as  the 
foundation  of  a  right  sought  to  be  enforced.  The  case  is  different, 
where  the  deed  is  produced  merely  as  proof  of  some  right  or  title 
created  by,  or  resulting  from,  its  having  been  executed;  as  in 
the  case  of  an  ejectment  to  recover  lands  which  have  been  con- 
veyed by  lease  and  release,  or  now  by  release  only.  There,  what 
the  plaintiff  is  seeking  to  enforce,  is  not,  in  strictness,  a  right 
under  the  lease  and  release,  but  a  right  to  the  possession  of  the 
land,  resulting  from  the  fact  of  the  lease  and  release  having  been 
executed.  The  moment  after  their  execution,  the  deeds  become 
valueless,  so  far  as  they  relate  to  the  passing  of  the  estate,  except 
as  affording  evidence  of  the  fact  that  they  were  executed.  If  the 
effect  of  the  execution  of  such  deeds  was  to  create  a  title  to  the  land 
in  question,  that  title  cannot  be  affected  by  the  subsequent  altera- 
tion of  the  deeds ;  and  the  principles  laid  down  in  Pigot's  case 
would  not  be  applicable.  But  if  the  party  is  not  proceeding  by 
ejectment  to  recover  the  land  conveyed,  but  is  suing  the  grantor 
under  his  covenants  for  title,  or  other  covenants  contained  in  the 
release,  there  the  alteration  of  the  deed  in  any  material  point, 
after  its  execution,  whether  made  by  the  party  or  by  a  stranger, 
would  certainly  defeat  the  right  of  the  party  suing  to  recover. 

The  principle  thus  recognized  in  Pigofs  case,  with  respect  to 
(1)  11  Co.  Eep.  27. 
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Davidfon  deeds,  was,  in  the  case  of  Master  v.  Miller  (i),  established  as  to 
CooPBB.  bills  of  exchange  and  promissory  notes  ;  and  the  groond  on  which 
the  decision  in  that  case  was  put  by  the  Court  of  error  was,  that 
in  all  such  instruments  a  duty  arises  analogous  to  the  duty  arising 
on  deeds.  The  instrument  itself  proves  the  duty,  without  any 
further  proof  to  establish  it.  Ubi  eadem  est  ratio,  eadem  est  Ux. 
[  *80i  ]  The  law,  having  been  long  settled  as  to  deeds,  was  held  *to  be  also 
applicable  to  these  mercantile  instruments,  which,  though  not 
under  seal,  yet  possess  properties,  the  existence  of  which  in  the 
case  of  deeds  was,  it  must  be  presumed,  the  foundation  of  the  role. 
But  the  decisions  do  not  stop  there.  In  Powell  v.  Divett  (2),  the 
Court  of  King's  Bench  extended  the  doctrine  to  the  case  of  bought 
and  sold  notes,  holding,  that  a  vendor  who,  after  the  bought  and 
sold  notes  had  been  exchanged,  prevailed  on  the  broker,  without 
the  consent  of  the  vendee,  to  add  a  term  to  the  bought  note  for  his 
(the  vendor's)  benefit,  thereby  lost  all  title  to  recover  against  the 
vendee.  The  ground  on  which  the  Court  proceeded  was,  that  the 
bought  note,  having  been  fraudulently  altered  by  the  plaintiff, 
could  not  be  received  in  evidence  for  any  purpose,  and  as  no  other 
evidence  was  admissible,  the  plaintiff  had  no  means  of  asserting 
any  claim  whatever.  The  Court  considered  that  Master  v.  Miller 
expressly  decided  the  point  before  them,  and  Mr.  Justice  Le  Bulnc, 
taking,  it  should  seem,  his  view  of  that  case,  not  from  the  Judges 
in  the  Exchequer  Chamber,  but  from  the  wider  line  of  argument 
adopted  by  Lord  Ken  yon  in  the  Court  below,  expressly  stated  that 
Master  v.  Miller  was  not  confined  to  negotiable  securities.  Now, 
the  case  of  Powell  v.  Divett  was  decided  more  than  thirty  years  ago, 
and  has  ever  since  been  treated  as  law ;  and,  therefore,  although 
we  certainly  feel  that  there  are  difficulties  in  the  extent  to  which 
it  carries  the  doctrine  of  Pigofs  case,  yet  we  do  not  feel  it  open  to 
us,  if  we  were  inclined  to  do  so,  to  act  against  that  authority ;  and 
the  only  question,  therefore,  is,  whether  there  is  any  real  distinc- 
tion in  principle  between  this  case  and  that  of  Powell  v.  Divett. 
The  only  difference  is,  that,  in  Powell  v.  Divett,  the  alteration  was 
made  by  the  plaintiffs,  who  held  the  written  instrument :  whereas, 
in  this  case,  it  is  not  ascertained  by  whom  the  alteration  was 
[  *802  ]  made :  *the  jury  finding  that  the  alteration  was  made  by  some 
person  to  them  unknown,  whilst  the  document  was  in  the  hands 
of  the  plaintiff. 

(1)  2  B.  B.  399  (4  T.  B.  320,  and  2  (2)  13  B.  B.  358  (15  East,  29). 

H.  Bl.  141). 
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After  much  reflection,  we  are  of  opinion  that  this  does  not  create  davidbon 
any  real  distinction  between  the  two  cases.  The  case  of  Powell  v.  coopbb 
Divett  was  decided  on  the  ground,  that  written  instruments,  con- 
stituting the  evidence  of  contracts,  are  within  the  doctrine  laid 
down  in  Master  v.  Miller,  as  applicable  to  negotiable  securities; 
and  the  doctrine  established  in  Master  v.  Miller  was,  that  nego- 
tiable securities  are  to  be  considered,  no  less  than  deeds,  within  the 
principle  of  the  law  laid  down  in  Pigot's  case.  That  law  is,  that 
a  material  alteration  in  a  deed,  whether  made  by  a  party  or  a 
stranger,  is  fatal  to  its  validity  ;  and  applying  that  principle  to  the 
present  case,  it  is  plain  that  there  is  no  real  difference  between 
this  case  and  that  of  Powell  v.  Divett.  There  the  alteration  was 
made  by  a  party — here  by  a  stranger:  but  this,  according  to 
Pigofs  case,  is  immaterial ;  and  indeed,  in  this  respect,  the  present 
case  resembles  Master  v.  Miller,  for  there  the  jury  did  not  find  by 
whom  the  alteration  was  made,  but  only  that  it  was  made  by 
some  person  to  them  (the  jurors)  unknown,  whilst  the  instrument 
was  in  the  hands  of  Williams  and  Gooke,  the  payees  and  first 
indorsers.  The  authority  of  Master  v.  Miller  has  been  considered 
by  this  Court  as  established,  in  the  case  of  Lord  Falmouth  v. 
Roberts  (i).  We  may  add,  that  the  doctrine  of  Pigofs  case  has 
been  applied  to  policies  of  insurance,  though  its  operation  has  been, 
it  may  be  said,  eluded,  by  considering  a  policy  as  a  peculiar 
instrument,  embracing  several  contracts  with  different  individuals. 
The  case  has  not  been  distinguished  on  the  ground  that  the 
doctrine  was  limited  to  deeds  and  instruments  of  a  similar 
character ;  (such  as  bills  of  exchange  and  promissory  notes) : 
Sanderson  v.  Symonds{2).  Considering  *it,  therefore,  impossible  ['SOS] 
to  distinguish  this  case  from  Powell  v.  Divett,  we  think  that  the 
plea  affords  a  good  defence  to  the  action,  and  consequently  the 
rule  for  judgment  non  obstante  veredicto  must  be  discharged. 

Rvle  discharged. 

DOE  D.  CLAYTON  v.  WILLIAMS.  i843. 

(11  Meeson  &  Welsby,  803—809 ;  S.  0. 12  L.  J.  Ex.  429.)  JuneU. 

A  grant  of  a  reputed  manor  will  not  pass  a  freehold  interest  in  the  waste       Hasch.  of 
within  the  ambit  of  the  manor,  nor  in  any  specific  tenement  of  the  grantor.         ^t^^' 


This  was  an  ejectment  to  recover  possession  of  a  brick-kiln  and 

certain  outhouses  or  sheds  adjoining  thereto,  situate  on  Marlow 

(1)  60  R.  E.  790  (9  M.  &  W.  471,  (2)  21  B.  R.  675  (1  Brod.  &  B.  426). 

11  L.  J.  Ex.  180). 


[803] 
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Doe  d.  Common,  in  the  parish  of  Marlow,  in  the  comity  of  Bucks.  At  the 
V.  trial  before  Coleridge,  J.,  at  the  last  Assizes  for  Buckinghamshire, 

Williams,     jj^^  following  facts  appeared  : 

Sir  William  Clayton,  Bart.,  the  father  of  the  lessor  of  the 
plaintiff,  by  indentures  of  lease  and  release,  dated  14th  and  15th 
July,  1785,  being  the  settlement  made  in  contemplation  of  his 
intended  marriage,  and  reciting  that  he  was  seised  in  fee  of  (inter 
alia)  the  manor  of  Great  Marlow,  granted  and  released  to  tmstees 
"  all  those  the  several  manors  or  lordships,  or  reputed  manors  or 
lordships,  of  Great  Marlow  and  Harleyford,  in  the  county  of  Backs, 
i&c,  and  all  houses,  outhouses,  edifices,  buildings,  lands,  wastes, 
waste  grounds,  royalties,  rights,  commodities,  advantages,  and 
appurtenances  whatsoever,  to  the  said  manors  or  reputed  manors, 
and  hereditaments,  and  all  or  every  of  them  belonging  or  in 
anywise  appertaining,"  to  the  use  of  Sir  William  Clayton,  the 
settlor,  for  life,  with  remainders  to  his  issue  in  tail,  and,  for 
default  of  such  issue,  to  the  use  of  himself,  his  heirs  and  assigns 
for  ever.  It  did  not  appear  that  any  manorial  Courts  had  been 
held  for  upwards  of  a  century,  (the  last  Court-roll  produced  being 
[  •804  ]  *of  the  date  of  1728),  nor  was  there  any  evidence  that  there  were 
any  freehold  or  copyhold  tenants  of  the  manor.  The  brick-kiln 
and  sheds  in  question  had  been  built  upwards  of  twenty  years 
before  the  year  1785.  They  were  within  the  ambit  of  the  manor, 
but  not  upon  any  part  of  the  existing  waste.  The  defendant 
claimed  title  to  them  under  indentures  of  lease  and  release  of  the 
28th  and  29th  May,  1795,  whereby  the  said  Sir  William  Clayton 
conveyed  to  Thomas  Williams,  the  defendant's  ancestor,  certain 
messuages,  tenements,  &c.  in  the  parish  or  township  of  Great 
Marlow,  as  the  same  were  comprised  in  certain  other  deeds  of  lease 
and  release  of  the  14th  and  15th  July,  1785. 

It  was  contended,  for  the  lessor  of  the  plaintiff,  that  the  brick- 
kiln and  outhouses  passed,  under  the  words  of  the  marriage 
settlement  of  1785,  to  the  trustees,  to  the  uses  of  that  settlement ; 
that,  therefore,  the  late  Sir  W.  Clayton  had  only  a  life  interest 
therein,  and  could  not  convey  more  to  Williams.  For  the  defen- 
dant, it  was  insisted  that  the  (so  called)  manor  of  Great  Marlow 
was  merely  a  manor  by  reputation,  and  therefore  the  word 
''manor"  was  not  sufficient  to  pass  the  premises  in  question, 
although  within  its  ambit.  A  verdict  was  taken  for  the  plaintiff, 
subject  to  a  motion  to  enter  a  nonsuit. 

In  Easter  Term,  Biggs  Andrews  obtained  a  rule  nisi  for  a  nonsuit, 
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porsaant  to  the  leave  reserved :  against  which,  in  this  Term,       Dos  d. 
(June  2  and  8),  Clayton 

Williams. 
Byles,  Serjt.,  and  O'MaUey,  showed  cause : 

The  brick-kiln  and  sheds  in  question  formed  part  of  the  manor 
of  Great  Marlow,  and  passed  to  the  trustees  of  the  settlement 
of  1785,  under  the  word  "manor."     The  argument  for  the  lessor 
of  the  plaintiff  must  be,  that  they  were  intended  to  be  excepted 
out  of  the  grant  of  the  manor ;  but,  if  such  intention  existed,  they 
would  surely  have  been  excepted  by  express  words.     The  rule  on 
this  subject  is  thus  laid  *down  in  Preston's  Conveyancing,  Vol.  2,       [  *80o  ] 
p.  461 :  "  When  the  words  of  description  used  in  the  deed  under 
preparation  embrace,  under  a  collective  name  or  general  denomina- 
tion, more  lands  than  are  intended  to  pass,  there  should  be  an 
exception  of  such  of  the  lands,  &c.  as  are  not  intended   to  be 
conveyed.    This  exception  should  be  made  by  the  words  '  excepting 
out  of  the  grant  &c.  hereby  made,'  or  some  other  words  to  that 
effect.    An  exception  is  particularly  important  where  there  is  a 
grant  of  a  manor,  and  some  of  the  demesnes  are  to  remain  the 
property  of  the  grantor,  or  are  to  be  conveyed  to  other  persons." 
Again,  in  Sheppard's  Touchstone,  p.  92,  it  is  said :  "  This  word 
(manor)  is  a  word  of  large  extent,  and  may  comprehend  many 
things;  and,  therefore,  by  the  grant  of  the  manor,  without  the 
words  of  cum  pertinentiis,  do  pass  demesnes,  rents,  and  services, 
lands,  meadows,  pastures,  woods,  commons,  advowsons  appendant, 
villains  regardant.  Courts  baron,  and  perquisites  thereof,  that  are 
in  truth,  at  the  time  of  the  grant,  parcel  of  the  manor.     By  the 
grant  of  a  manor  also  divers  towns  may  pass.    An  honour  also 
may  pass  by  this  name;  and  so  may  a  castle,  or  a  hundred." 
There    are    many  authorities    to    the    like    effect:    Year  Book, 
8    Hen.  VII.  pi.  4;    10    Hen.  VII.  19  b;   Dyer,   207:   HUl  v. 
Graunge  (i) ;  Sommera'  case  (2) ;  and  Cruise  Dig.,  p.  89,  s.  26. 

B.  Andrews  and  Gunning^  contra  : 

There  is  no  specific  description  of  these  premises  in  the  settle- 
ment of  1785,  and,  therefore,  it  can  only  be  contended  for  the 
plaintiff  that  they  passed  under  the  general  word  "  manor."  It 
may  be  conceded  that  that  word  may  have  a  more  extended  signifi- 
cation given  to  it ;  but  there  is  no  authority  that,  in  a  deed  framed 
as  this  is,  it  would  pass  more  than  *the  manorial  jurisdictions  and  [  *^06  ] 
(1)  Plowd.  168.  (2)  Gfodb.  411. 
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Dob  d.       royalties,  the  deed  containing  an  express  conveyance  of  part  of  the 
r,  demesne  lands  of  the  manor.     The  proper  construction  is,  that  it 

Williams.  ^^^  ^^j.  in^^gnjed  to  pass,  and  did  not  pass,  any  part  of  the 
demesnes,  except  those  which  were  so  specifically  described.  It 
appeared  that  this  kiln  had  existed  for  more  than  twenty  years  at 
the  date  of  the  settlement  of  1785  ;  it  had,  therefore,  ceased  to  be 
waste,  and  had  become,  if  anything,  part  of  the  demesnes  of  the 
manor.  The  deed  itself  speaks  of  it  ''as  a  manor  or  reputed 
manor ; "  and  no  Courts  having  been  held,  at  least  for  so  long  a 
period,  and  no  tenants  of  the  manor  being  shown  to  exist,  this  had 
ceased  to  be,  if  it  ever  was,  a  manor  in  fact,  and  had  become  a 
manor  by  reputation  only,  a  grant  of  which,  eo  nomine^  would  not 
pass  the  demesne  lands.  In  Shep.  Touchst.  88,  one  of  the  con- 
structions of  deeds  is  said  to  be,  ''  that  that  which  is  generally 
spoken  be  generally  understood,  unless  it  be  qualified  by  some 
special  subsequent  words,  as  it  may  be ;  for  if  one  be  seised  of  a 
manor  wherein  there  is  a  park,  by  this  the  park  will  not  pass." 
They  cited  also  Co.  Litt.  42  a,  and  Com.  Dig.,  Parols.     ♦     *     • 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  : 

There  was  a  case  of  Doe  d.  Clayton  v.  WiUiams,  which  was  very 
ingeniously  argued  by  the  counsel  on  both  sides,  in  the  coarse  of 
the  present  Term.  The  question  was  reduced  to  this,  whether  or 
not  the  brick-kiln,  for  which  this  ejectment  is  brought,  and  the 
[  *807  ]  buildings  *annexed  to  it,  passed  under  the  word  "  manor  '*  in  the 
marriage  settlement  of  the  late  Sir  William  Clayton.  The  wastes 
of  the  manor  passed  by  express  words  ;  but  it  is  admitted  that  the 
property  in  question,  which  had  formerly  been  waste,  constituted  no 
part  of  the  waste,  either  now  or  at  the  time  when  the  conveyance 
was  made  ;  and  therefore  the  question  is,  whether  it  passed  under 
the  word  **  manor." 

A  manor,  it  is  said,  consists  essentially  of  the  demesnes  and 
services.  It  appeared  in  evidence,  in  this  case,  that  there  had  been 
no  Court  held  in  this  manor  for  above  a  hundred  years.  A  Court- 
roll  was  produced,  dated  as  far  back  as  1728.  It  did  not  appear 
that  there  were  any  copyholders,  nor  that  there  were  any  freehold 
tenants  holding  of  the  manor.  There  was,  therefore,  no  Goort 
baron,  which  is  incident  to  a  manor,  of  freeholders  holding  of  the 


TOL.  Lxm.]     1843.    EX.     11  MEE.  &  W.  807—808.  779 

manor :  and  for  a  castomary  Goart  there  was  no  occasion,  because       Doie  d. 
there  were  no  copyholders.     The  manor,  therefore,  appears  to  have  r. 

gone.  It  might  have  been  a  manor  formerly,  as  it  does  appear  Williams. 
that  there  were  Court-rolls  of  a  Court  held  upwards  of  a  hundred 
years  ago.  What  those  Court-rolls  were  was  not  distinctly  explained ; 
possibly  rolls  of  admission  of  copyholders:  but  I  think  we  must 
take  it  upon  the  evidence  as  it  stands,  that  there  was  no  proof  of 
there  being  any  freeholders  holding  by  any  chief  rent  of  the  lord  of 
the  manor,  or  of  any  copyholder  holding  by  copy  of  Court-roll. 
Therefore,  the  manor  became  a  reputed  manor.  Now,  although  the 
wastes  and  demesnes  will  pass  by  a  conveyance  of  the  manor,  if 
nothing  more  be  said,  yet,  if  the  manor  be  lost,  and  have  become 
only  a  manor  by  reputation,  there  is  no  case  which  I  am  aware  of 
that  goes  the  length  of  deciding,  that,  under  the  words  **  reputed 
manor,"  the  freehold  interest  in  wastes,  or  in  any  specific  tenement 
that  is  possessed  by  the  grantor,  will  pass.  A  man  may  grant  a 
certain  tenement  and  his  reputed  manor  by  such  a  name ;  but  if 
there  *be  no  real  manor,  I  cannot  conceive  that  anything  else  would  [  ^^^  ] 
pass  but  that  tenement,  and  the  right  (although,  perhaps,  that  may 
be  questionable)  to  appoint  a  gamekeeper,  within  certain  limits,  of 
that  which  was  formerly  the  manor.  But  there  being  nothing 
substantial  in  the  word  "  manor,"  I  cannot,  as  at  present  advised, 
suppose  that  anything  passed  by  that  word  where  there  is  only  a 
manor  by  reputation.  We  think,  therefore,  that  there  ought  to  be 
a  new  trial  on  this  point.  If  there  be  a  manor  in  existence,  or  if 
there  was  a  manor  in  existence  in  1785,  when  the  marriage  settle- 
ment was  made  which  forms  the  subject  of  the  present  question, 
that  will  be  open  to  further  evidence.  If  there  be  any  proof  given 
that  the  lord  of  the  manor  at  the  present  day  could  hold  a  Court 
baron,  or  that  this  has  any  of  the  essential  properties  of  a  manor, 
or  that  it  had  any  such  existing  in  the  year  1785,  then  it  may  be 
fairly  contended  that  this  brick-kiln  was  a  demesne  of  that  manor, 
and  passed  to  the  trustees  of  the  settlement.  But  if  the  manor  is 
entirely  gone,  and  exists  merely  by  reputation,  it  appears  to  me 
that  the  case  is  exactly  the  same  as  if  this  had  happened  :  Suppose 
the  lord  of  the  manor  had  enfranchised  all  his  copyholders,  and  had 
released  all  the  freeholders  from  any  claim  of  chief  or  other  rents, 
so  that  they  ceased  to  hold  of  the  manor,  then  the  manor  is  gone  ; 
but  the  lord  would  still  retain,  as  owner  of  the  soil  and  wastes,  the 
ownership  of  those  premises  which  before  formed  part  of  the 
demesnes  of  the  manor ;  but  if,  under  such  circumstances,  he  were 
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Stockman    Parke,  B.  : 

V. 

Parb.  I  entertain  the  same  opinion  which  I  expressed  at  the  trial,  that, 

[  ^^O  in  the  absence  of  proof  of  the  existence  of  any  other  bill,  the  notice 
of  dishonour  was  sufficient.  In  this  notice  there  is  only  one  mis- 
description, the  calling  the  instrument  a  note  instead  of  a  bill.  It 
gives  the  true  date  of  the  instrument ;  and  the  sum  demanded  is 
not  stated  to  be  the  amount  of  the  bill ;  the  6SL  6$.  6d.  is  made  up 
of  the  amount  due  on  the  bill,  and  the  notarial  charges,  which 
appeared  on  the  notarial  ticket.  There  was  sufficient  evidence  of 
identity  to  go  to  the  jury. 


Lord  Abingeb,  C.  B.,  and  Bolfe,  B.,  concurred. 


Rule  refuted. 


1W3.  POOLE  V.  HU8KIN80N(1). 

JUxch.  of  (11  Meeson  &  Welsby,  827—830.) 

*  There  may  be  a  dedication  of  a  way  to  the  public  for  a  limited  puipoae, 

^        -'  as  for  a  footway,  &c. ;  but  there  cannot  be  a  dedication  to  a  limited  part  of 

the  public,  as  to  a  parish.    And  such  a  partial  dedication  is  simply  void, 
and  will  not  operate  in  law  as  a  dedication  to  the  whole  public. 

In  order  to  constitute  a  dedication  of  a  way  to  the  public  by  the  owner 
of  the  soil,  there  must  be  an  intention  so  to  dedicate,  of  which  the  user  by 
the  public  is  evidence,  subject  to  be  rebutted  by  contrary  evidence  of 
interruption  by  the  owner. 

Trespass  for  breaking  to  pieces  certain  gates  and  posts  of  the 
plainti£f,  and  taking  and  carrying  away  the  materials  thereof. 
Pleas — ^first,  not  guilty ;  secondly,  as  to  breaking  &c.  one  gate,  and 
taking  and  carrying  away  the  materials  thereof,  a  justification 
xmdei  a  right  of  public  way,  claimed  generally  for  all  the  li^[e 
subjects  &c.,  on  foot,  and  with  cattle  and  carriages;  thirdly, 
a  justification  under  a  right  of  private  carriage-way  for  the 
defendant,  as  the  occupier  of  a  messuage  and  land  in  the  parish  of 
East  Bridgeford,  in  the  county  of  Nottingham,  alleging  an  enjoy- 
ment thereof  as  of  right  and  without  interruption  for  20  years  next 
before  the  commencement  of  the  action.  To  the  second  plea  the 
plaintiff  replied,  traversing  the  right  of  way  as  therein  alleged ;  and 
new  assigned  also,  that  the  defendant  committed  the  trespasses  in 
a  greater  degree,  <&c.  than  was  necessary  for  using  the  way,  and  for 

(1)  Followed,   Vestry  of  Bermandaty  L.  E.  19  Eq.  376,  388,  44  L.  J.  Ch.642; 

V.  Broum  (1865)  L.  B.  1  £q.  204, 215,  35  Vernon  ▼.   Vutry  of  St.  Jama,  West- 

Beay.  233;  Mercer  v.  WoodgaU  (1869)  minster  (1880)  16  Ch.  D.  449,  455,  50 

L.  R  5  Q.  B.  26.  32,  39  L.  J.  M.  C.  21 ,  L.  J.  Ch.  81 ;  approved,  Mann  t.  BrwUe 

Healey  ▼.  Corporation  of  Batley  (1875)  (1885)  10  App.  Ok.  378,  886.— A.  0. 
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other  and  different  parposes,  &c.     There  was  a  similar  new  assign-       Poole 
ment  to  the  third  plea.    The  defendant  took  issue  on  the  replication,    huskinson. 
and,  after  relinquishing  so  much  of  the  plea  of  not  guilty  as  applied 
to  the  trespafsses  newly  assigned,  pleaded  payment  into  Court  of  10«. 
as  to  these  trespasses,  which  the  plaintiff  accepted  in  satisfaction 
thereof. 

At  the  trial,  before  Patteson,  J.,  at  the  Summer  Assizes  for  the 
county  of  Northampton,  1842,  it  appeared  that  this  was  an  action 
brought  by  the  plaintiff,  who  was  the  surveyor  of  the  highways  of 
the  parish  of  East  Bridgeford,  in  the  county  of  Nottingham,  for  a 
trespass  committed  by  the  ^defendant,  a  farmer  in  the  same  parish,  [  *82d  ] 
in  the  user  of  an  alleged  public  carriage-way,  called  Mill  Close  Lane, 
communicating  with  the  Newark  turnpike-road.  The  learned  Judge 
ruled,  after  argument,  that,  upon  these  pleadings,  the  defendant 
was  entitled  to  begin ;  and  he  accordingly  called  a  great  body  of 
evidence  to  show  that  the  road  in  dispute  (which  by  an  award  of 
certain  Commissioners  under  an  Act  of  Parliament  for  inclosing 
lands  in  the  parish  of  East  Bridgeford,  made  in  the  year  1801,  was 
set  out  as  a  public  bridle  and  drift,  and  private  carriage-road,  to  be 
repaired  by  the  owners  of  the  adjoining  lands)  had  been,  since  the 
award,  used  generally  by  the  public ;  from  which  it  was  sought  to 
infer  a  dedication  of  it  to  the  public  by  the  owner  of  the  soil,  who- 
ever he  might  be.  On  the  part  of  the  plaintiff,  it  was  alleged  that 
this  user  had  taken  place,  partly  without  the  knowledge  of  the 
parties  interested  in  retaining  the  road  as  a  private  carriage-road, 
and  more  recently  under  protest ;  that,  since  the  date  of  the  award, 
many  persons  had  been  turned  back  who  had  attempted  to  use  it ; 
that,  at  various  times,  notice-boards  had  also  been  affixed  in  the 
lane,  (by  whom  it  did  not  appear),  cautioning  persons  against  using 
it  as  a  public  carriage-road ;  and  that,  within  the  last  twenty  years, 
a  gate  had  stood  across  it  in  the  same  situation  as  that  which  the 
plaintiff  had  put  up  and  which  was  broken  down  by  the  defendant, 
and  so  continued  for  several  years.  It  appeared,  however,  that  a 
notion  had  existed  that,  under  the  award,  all  the  parishioners  of 
East  Bridgeford  had  acquired  a  right  to  use  the  road,  and  some  of 
them  had  accordingly  remonstrated  on  several  occasions  with  other 
persons,  not  parishioners,  for  using  it.  In  the  course  of  his 
summing  up,  the  learned  Judge  stated  to  the  jury,  that  it  did  not 
appear  to  whom  the  soil  belonged;  probably  to  the  lord  of  the 
manor ;  but  that,  to  whomsoever  it  belonged,  the  use  of  it  by  the 
public  generally  would  be  evidence  of  a  dedication;   and  that  a 
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Poole       dedication  to  the  inhabitants  of  the  parish,  and  persons  resorting  to 
HusKiNsoN.   their  houses,  would  be  in  efifect  a  dedication  to  *the  public  at  large. 
[  *829  ]      The  jury  having  found  a  verdict  for  the  defendant, 

Whitehurst,  in  the  following  Michaelmas  Term,  obtained  a  role 
nisi  for  a  new  trial,  on  two  grounds :  first,  that  the  plaintiff  ought 
to  have  been  allowed  to  begin  at  the  trial ;  and,  secondly,  that  the 
learned  Judge  had  misdirected  the  jury  as  to  the  effect  of  a  partial 
dedication.    Against  this  rule,  in  last  Hilary  Term,  (Jan.  19), 

Hill  showed  cause : 

The  case  was  properly  left  to  the  jury  by  the  learned  Judge,  and 
the  verdict  is  in  accordance  with  the  weight  of  the  evidence.  The 
continued  user  by  the  public  of  a  carriage-road  over  the  locus  in  quo, 
since  the  award,  is  abundantly  sufficient  to  raise  a  presumption  of 
the  dedication  to  the  public  of  such  a  road  by  the  owner  of  the  sofl, 
whoever  he  might  have  been. 

(Lord  Abinoer,  G.  £. :  The  objection  is  to  that  part  of  the 
summing  up  of  the  learned  Judge  in  which  he  said  that  there  would 
be  a  dedication  to  the  public,  if  the  owner  intended  to  dedicate  to  a 
particular  part  of  the  public,  as  the  inhabitants  of  a  parish.  It  is 
quite  correct  to  say  that  the  owner  cannot  make  a  valid  dedication 
to  a  part  of  the  public;  but  is  the  consequence  that  which  the 
learned  Judge  stated,  namely,  that  it  became  a  dedication  to  the 
public  ?    In  that  the  direction  appears  to  be  incorrect.) 

It  must  be  admitted  that  that  was  erroneous.  But  this  part  of  the 
summing  up  was  quite  immaterial,  and  the  jury  could  not  have 
been  misled  by  it. 

Whitehurst,  (with  whom  was  Waddington),  in  support  of  the 
rule: 

It  was  very  material.  The  jury  went  out,  and  returned  to  ask 
the  opinion  of  the  learned  Judge  whether  there  had  been  a  dedica- 
tion ;  and  he  told  them  that  they  were  to  decide  upon  the  fact,  not 
himself ;  but  if  they  thought  the  owner  intended  to  give  the  use  of 
the  road  to  the  inhabitants  of  the  parish,  it  would  amount  to  a 
dedication  of  the  road  to  the  public. 

[  830  ]       Lord  Abingbr,  C.  £. : 

The  direction  may  have  had  a  great  influence  on  the  minds  of  the 
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jury,  and  there  must  be  a  new  trial.  The  user  by  the  public  with  Pools 
carriages,  since  the  award,  is  no  doubt  evidence  of  a  dedication  by  huskiwbok. 
the  owner  to  the  public ;  and  the  notices  which  were  fixed  on  posts, 
and  which  may  be  presumed  to  have  been  done  with  the  consent  of 
the  owner  of  the  soil,  are  strong  evidence  to  the  contrary.  The 
interruptions  also  by  the  overseers,  who  had  the  herbage,  are  very 
material  in  the  case. 

Pabke,  £. : 

I  agree  with  my  Lord.  There  may  be  a  dedication  to  the  public 
for  a  limited  purpose,  as  for  a  footway,  horse- way,  or  drift- way; 
but  there  cannot  be  a  dedication  to  a  limited  part  of  the  public. 
In  that  respect  the  direction  of  the  learned  Judge  was  quite  correct ; 
not  so  the  alternative,  that,  as  such  a  partial  dedication  was  invalid 
in  law,  it  would  nevertheless  operate,  against  the  intention  of  the 
owner  of  the  soil,  in  favour  of  the  whole  public.  I  think  it  would 
be  merely  void.  In  order  to  constitute  a  valid  dedication  to  the 
public  of  a  highway  by  the  owner  of  the  soil,  it  is  clearly  settled 
that  there  must  be  an  intention  to  dedicate — there  must  be  an 
animus  dedicandi,  of  which  the  user  by  the  public  is  evidence,  and 
no  more ;  and  a  single  act  of  interruption  by  the  owner  is  of  much 
more  weight,  upon  a  question  of  intention,  than  many  acts  of 
enjoyment.  As  to  the  ownership  of  the  soil,  I  do  not  apprehend 
that  there  is  any  difficulty.  It  remains  in  the  lord  of  the  manor, 
for  that  portion  of  the  soil  only  is  taken  from  him  for  which  he 
receives  compensation,  and  which  is  allotted  to  others. 

Aldebson,  B.,  and  Gurney,  B.,  concurred. 

RtUe  absolute  (i). 

BOWMAN  AND   Othbrs  v.  MALCOLM.  1843. 

(11  Meeson  &  Welsby,  83a— 845 ;  S.  C.  12  L.  J.  Ex.  397.) 

S.,  a  woolstapler  at  Huddersfield,  was  in  the  habit  of  making  purchases  of       ^pf  ^''  '^ 
wool,  which  he  directed  to  be  consigned  to  the  defendant,  a  whai*finger  ^^' 

and  shipping  agent  at  Hull,  who  forwarded  them  to  him  at  Huddersfield,  ^ 
by  carrier.  In  July,  1841,  S.  purchased  certain  wool  in  Scotland,  which 
was  paid  for  by  E.,  his  agent  there,  and  by  him  forwarded  to  the  defendant 
at  Hull.  Part  of  this  wool,  consisting  of  ten  bags,  arrived  at  Hull  on  the 
27th  of  September,  and  a  portion  of  it  was,  at  ten  o'clock  on  that  morning, 
taken  possession  of  by  the  defendant,  the  remainder  being  taken  possession 

(1)  The  cause  was  tried  again  at  the      was  entitled  to  begin,  and  he  obtained 
Summer  Assizes,  1843,  before  Alder-      the  verdict. 
SON,  B.,  who  ruled  that  the  plaintiff 
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Bowman  of  by  him  between  ten  o'clock  and  four.    E.  received  from  S.,  in  repayment 

^-  of  the  advances  made  by  him  for  the  purchase  of  the  wool  in  qneetion, 

MALCOLM.  acceptances  of  S.,  which  were  running  at  the  time  of  S.'s  bankruptcy,  and 

were  afterwards  dishonoured.  On  the  21st  of  September,  E.  received  a 
letter  from  S.,  in  which  he  informed  him  of  his  insolvency,  and  directed 
him  to  get  the  wool,  and  do  the  best  he  could  to  save  himself.  Accordingly, 
on  some  day  between  the  26th  of  September  and  the  1st  of  October,  E.  gave 
directions  to  the  defendant  to  seize  the  wool.  The  remaining  portion  of  the 
wool  arrived  at  Hull  on  the  3rd  of  October,  and  was  delivered  into  the 
defendant's  warehouse  on  the  6th,  7th,  and  8th  of  that  month.  An  act  of 
bankruptcy  was  committed  by  S.  on  the  22nd  of  September ;  the  ficA  was 
dated  and  issued  on  the  27th,  and  was  signed  between  twelve  o'clock  and 
two  o'clock  on  that  day,  but  it  did  not  appear  at  what  hour  it  was  delivered 
out.  The  defendant,  who  claimed  to  retain  the  wool  in  satisfaction  of  a 
general  balance,  had  been  in  the  habit  of  sending  to  the  bankrupt,  by  the 
carrier,  together  with  the  goods,  printed  delivery  orders,  which  stated  that 
all  goods  were  considered  as  general  lien,  subject  not  only  to  freig^ht,  hot 
also  to  the  balance  of  any  former  account  due  from  the  owners  or 
consignors.  These  orders  had  been  seen  more  than  once  in  the  bankrupt's 
hands,  and  on  one  occasion  the  weights  therein  stated  had  been  altered 
by  him. 

Held,  in  an  action  of  trover  by  the  assignees  of  S.  to  recover  the  value  of 
the  thirty-six  bags  of  wool,  first,  that  E.  had  no  right  to  the  goods,  in 
respect  of  which  the  defendant  could  retain  them;  secondly,  that  t]ie 
defendant  had  not  established  any  right  of  general  lien,  by  virtue  of  whidi 
he  could  retain  any  part  of  the  goods. 

SmMe,  (per  Parke,  B.),  the  stat.  2  &  3  Vict.  c.  29  (1),  operates  to 
protect  a  claim  of  general  lien  on  goods  of  a  bankrupt  coming  into  the 
hands  of  the  party  befoi*e  the  jwX^  without  notice  of  an  act  of  bankruptcy. 

Trover  to  recover  the  value  of  thirty-six  bags  of  wool.  The 
declaration  alleged  the  possession  by  the  plaintiffs,  as  assignees  of 
Samuel  Eastwood,  a  bankrupt,  and  a  subsequent  conversion  by  ihe 
defendants.  Fleas :  first,  not  guilty ;  secondly,  that  the  plaintiffs 
were  not  assignees  of  Eastwood ;  thirdly,  a  denial  of  the  plaintiffs' 
possession  as  assignees.  At  the  trial,  before  Lord  Denman,  Ch.  J., 
at  the  York  Summer  Assizes  for  1842,  a  verdict  was  entered  for  the 
plaintiffs  on  the  first  and  third  issues,  the  verdict  on  the  latter  issae 
to  be  subject  to  the  opinion  of  the  Court  on  the  following  case : 

S.  Eastwood,  before  his  bankruptcy,  was  a  woolstapler  at 
Huddersfield,  and  the  defendant  was  a  wharfinger  and  shipping 
agent  at  Hull. 

Previously  to  the  bankruptcy,  wools  purchased  by  or  for  Eastwood 

were,  by  his  directions,  frequently  consigned  to  the  defendant  at 

[  'SSI  ]      Hull,  and  by  him  unloaded  into  boats,  *and  forwarded  direct  to 

Eastwood,  at  Huddersfield,  pursuant  to  the  orders  of  the  consignors, 

unless  Eastwood  ordered  them  to  be  warehoused  at  Hull. 

In  July,  1841,  the  bankrupt  purchased  the  wool  in  question  in 

(1)  See  now  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  49  (d).— A.  C. 
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Scotland,  and  it  was  paid  for,  except  to  the  amount  of  between  802.  Bowmax 
and  402.,  which  remains  anpaid,  by  one  G.  Elder,  who  was  the  maloolm. 
bankrupt's  agent  in  Scotland,  and  accompanied  him  when  he 
purchased  the  greater  part  of  the  wool  in  question.  Elder  and  the 
bankrupt  had  many  transactions  together,  to  a  large  amount,  in 
buying  of  wool,  and  afterwards  paying  for  and  forwarding  it  to  the 
bankrupt ;  to  meet  such  payments,  the  bankrupt  remitted  bills  of 
exchange  to  Elder,  who  discounted  such  bills  at  the  Banks  in 
Scotland  on  his  own  indorsement,  and  paid  for  the  wool  purchased. 
Elder  advanced  monies  to  pay  for  the  wool  in  question,  and  after- 
wards received  from  the  bankrupt  bills  of  exchange,  which,  however, 
were  dishonoured  after  the  bankruptcy,  the  holder  of  them  being  a 
creditor  of  the  bankrupt's  estate  for  the  amount.  The  wool  in 
question,  consisting  of  thirty-six  bags,  was  packed,  under  the 
superintendance  of  the  bankrupt  and  Elder,  in  sheets  of  the 
bankrupts,  marked  S.  E.,  and  sent  by  the  respective  vendors  to 
Messrs.  Wisharts,  of  Leith,  who  were  shipping  agents  there,  and  by 
them  forwarded  to  the  defendant,  with  orders  to  forward  them  to 
the  bankrupt.  Messrs.  Wisharts  had  been  employed  by  the 
bankrupt  on  former  occasions  to  forward  wools  bought  in  Scotland 
to  the  bankrupt,  through  the  defendant's  house  at  Hull.  The  wools 
in  question  were  delivered  at  Messrs.  Wisharts  in  the  month  of 
September,  and  by  them  shipped  on  board  the  Pegasus  and  the 
Johi  Watson,  two  vessels  bound  for  Hull ;  ten  bags  were  shipped  on 
board  the  Pegasus,  and  twenty-six  on  board  the  John  Watson,  and 
both  parcels  were  consigned  to  the  defendant.  The  Pegasus  went 
into  dock  at  Hull  at  four  o'clock  on  the  morning  of  the  27th  of 
September ;  and  at  seven  o'clock  on  the  same  morning,  *the  [  *8S5  ] 
defendant's  porter  came  on  board  to  receive  the  ten  bags  of  wool, 
and  part  of  them  were  taken  by  him  from  on  board  at  ten  o'clock 
on  the  same  morning,  and  the  rest  were  conveyed  by  him  from  the 
ship,  between  that  hour  and  four  o'clock  on  the  afternoon  on  that 
day,  to  the  defendant's  warehouse  at  Hull.  The  John  Watson 
arrived  at  Hull  on  the  8rd  of  October  with  the  twenty- six  bags  on 
board,  and  they  were  delivered  into  the  warehouse  of  the  defendant 
on  the  6th,  7th,  and  8th  of  October. 

The  dates,  as  regards  the  bankruptcy,  were  as  follows :  The  fiat 
was  bespoken  on  the  24th  of  September,  and  was  dated  and  issued 
on  the  27th ;  and  it  was  signed  at  some  time  between  twelve  at 
noon  and  two  o'clock  in  the  afternoon  of  that  day ;  but  it  did  not 
appear  in  evidence  when  it  was  delivered  out.    Fiats,  when  signed, 
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Bowman      are  not  delivered  out  till  called  for  at  the  bankrupt's  office,  and 
Malcolm,     sometimes  remain  there  for  a  week  withoat  being  called  for.     Acts 
of  bankruptcy  were  proved  at  the  trial  to  have  taken  place  on  the 
20th  and  21st  of  September,  1841.     The  act  of  bankruptcy  on  which 
Hiejiat  issued  consisted  of  an  assignment  of  the  bankrupt's  estate, 
on  the  22nd  of  September,  1841,  to  Liebrich,  one  of  the  plaintiffs, 
in  trust  for  the  benefit  of  the  bankrupt's  creditors.     The  plaintiffs 
put  in   an   order  of  admission  of  "a  notice  dated  the  27th  of 
September,  1841,  signed  by  the  said  Liebrich  for  himself  and  two 
other  trustees,  addressed  to  and  served  on  the  defendant  on  date  ;  *' 
but  there  was  not  in  any  other  respect  notice  of  Eastwood's  bank- 
ruptcy, either  to  Elder  or  the  defendant.     Elder  first  heard  in 
Scotland  of  Eastwood's  insolvency  on  the  21st  or  22nd  of  September, 
1841,  by  a  letter  from  the  bankrupt,  and  by  the  same  letter  was 
desired  by  the  bankrupt  to  get  the  goods  in  question,  and  do  the 
best  he  could  to  save  himself.    The  letter  also  gave  him  authority 
to  keep  the  goods,  if  he  could  get  hold  of  them ;  whereupon  he 
went  to  Leith,  and  finding  the  wool  had  been  forwarded,  he  pro- 
[  *Bd6  ]      ceeded  to  Hull ;  and,  on  some  *day  between  the  26th  of  September 
and  Ist  of  October,  he  gave  the  defendant  directions  to  stop  the  wool. 
On  the  19th  of  September,  1841,  there  was  due  from  Eastwood 
to  the  defendant  a  general  balance  for  the  defendant's  charges,  of 
the  sum  of  192Z.  lOs.  8^.,  which  remains  unpaid.    It  appeared, 
from  the  defendant's  evidence  before  the  Commissioners  of  Bankrupt, 
that  shippers  were  in  the  habit  of  consigning  goods  to  him,  with 
orders  to  forward  them  to  the  bankrupt,  which  he  generally  did ; 
that  he  very  seldom  warehoused   the    bankrupt's  goods  before 
forwarding  them  ;  that  he  claimed  a  lien  on  all  wools  then  in  his 
hands  for  his  general  account,  by  virtue  of  a  printed  form  or 
delivery  order,  delivered  by  him  with  the  goods  to  the  agent  of  the 
vessel  taking  the  goods  from  Hull ;  that,  on  all  occasions  of  sending 
wool  to  the  bankrupt,  he  delivered  such  printed  form  to  a  Mr. 
Marsden,  the  agent  of  the  carriers  from  Hull  to  Huddersfield.     The 
warehouse  and  wharf  adjoin  each  other,  but  the  wools  in  question 
were  all  put  on  the  wharf,  and  thence  taken  into  the  warehouse. 
No  charge  was  made  by  him,  as  wharfinger,  for  placing  the  goods 
on  the  wharf,  unless  they  lay  in  the  warehouse  some  time,  when 
he  charged  rent  as  a  warehouse-keeper.    The  following  is  a  copy 
of  the  notice  contained  in  the  printed  form  or  delivery  order :  **  All 
charges  are  expected  to  be  paid  on  or  before  the  delivery  of  the 
goods,  and  all  goods  are  considered  as  general  lien,  subject  not 
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only  to  the  freight  thereon,  but  also  to  the  balance  of  any  former      Bowman 
account  due  from  the  owner  or  consignors."    Delivery  orders  con-     malcolm. 
taining  the  above  notice  had  more  than  once  been  seen  in  the 
bankrupt's  possession  long  before  the   bankruptcy;   and   on  one 
occasion  the  bankrupt  had,   in  his  own   handwriting,   made  an 
alteration  in  the  weights  therein  stated.    Beyond  the  192Z.  10s.  Hd.^ 
a  further  sum  was  due  to  the  defendant  for  charges  on  the  particular 
wools  in  question.    Before  the  action,  a  larger  sum  was  tendered 
by  the  assignees  to  the  defendant  than  *was  sufficient  to  cover  any       [  *8S7  ] 
charges  to  which  he  was  entitled  in  respect  of  the  particular  wools 
in  question.    There  was  at  the  same  time  a  demand  and  refusal  of 
the  goods. 

The  Court  is  to  draw  such  inferences  from  the  above  facts  as 
might  be  thought  reasonable. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintififs 
are  in  this  action  entitled  to  recover  the  value  of  the  wool  in 
question,  or  any  part  of  it. 

If  this  Court  should  be  of  opinion  that  they  are  so  entitled  to 
recover  the  value  of  all  the  wool  in  question,  then  the  verdict  on 
the  third  issue  is  to  stand  for  the  plaintiffs,  and  the  damages  to  be 
430Z.  Us.  2d.  If  they  should  be  of  opinion  that  they  are  not  so 
entitled  to  recover  any  part,  then  the  verdict  is  to  be  entered  on 
that  issue  for  the  defendant ;  and  if  they  should  be  of  opinion  that 
the  plaintiffs  are  entitled  to  recover  in  respect  of  the  ten  bags  only, 
or  of  the  twenty-six  bags  only,  then  the  amount  of  the  verdict  is  to 
be  reduced  in  proportion. 

Cleasby,  for  the  plaintiffs : 

The  plaintiffs  are  entitled  to  recover  the  value  of  the  whole 
thirty-six  bags  of  wool.  It  is  clear  that  the  property  in  the  whole 
was  vested  in  the  bankrupt  by  the  contract  of  sale  before  the 
bankruptcy  and  nothing  subsequently  occurred  to  devest  it  out  of 
him,  or  to  give  any  other  person  a  right  to  hold  it  as  against  him. 
But  it  is  said  that  the  defendant  has  a  right  to  retain  the  goods, 
either  for  his  general  lien — which,  however,  he  could  not  do  without 
possession — or  by  reason  of  a  right  in  Elder,  in  the  nature  of  a 
right  of  stoppage  in  transitu,  which  it  is  said  he  has  exercised,  so 
as  to  prevent  the  assignees  from  claiming  the  goods.  But  Elder 
has  no  such  right.  The  fact  of  his  paying  for  the  wool  as  agent 
for  the  defendant  could  give  him  no  right  whatever.  He  is  not  in 
the  situatiou  of  an  unpaid  vendor. 
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Bowman  (Parke,  B.  :  Besides,  his  advances  were  repaid  by  other  bills  of 

Malcolm.     ^^^®  bankrupt,  which  were  running  at  the  time  of  the  bankruptcy, 
[  •838  ]       *and  therefore  j)Wma/acie  amounted  to  payment.) 

That  is  so.  It  is  said,  however,  that  Elder  had  such  right  under 
the  bankrupt's  letter  to  him  of  the  2l8t  or  22nd  of  September,  in 
which  he  desired  him  to  get  the  goods,  and  do  the  best  he  could  to 
save  himself.  But  a  mere  authority  of  that  kind,  by  a  communica- 
tion thus  voluntarily  made,  could  not  re-vest  the  property ;  besides, 
it  was  written,  and  probably  received  by  Elder,  after  an  act  of 
bankruptcy  committed.  It  could  then  have  no  effect  to  give  any 
rights  as  against  the  other  creditors.  If  the  property  in  the  goods 
had  been  transferred  by  such  an  act,  it  would  have  been  in  itself 
an  act  of  bankruptcy. 

(Parke,  B.  :  Even  if  it  could  be  said  to  operate  as  an  assignment, 
before  Elder  got  possession  of  the  goods,  there  is  strong  evidence  to 
show  that  it  was  fraudulent,  as  being  in  contemplation  of  bank- 
ruptcy, and  so  to  avoid  it.  If,  on  the  other  hand,  it  operated  as  an 
assignment  only  from  the  time  of  the  actual  seizure  of  the  goods 
by  Elder,  there  is  no  evidence  when  that  was.) 

But,  further,  it  does  not  amount  to  an  assignment  at  all ;  it  is  a 
mere  authority  to  the  party  to  get  possession  if  he  can. 

Next,  supposing  the  defendant  to  have  a  lien  for  wharfage,  at  all 
events  he  could  have  no  general  lien  as  to  those  twenty-six  bags 
which  came  into  his  possession  after  the  Jiat^  because  they  were 
not  then  the  bankrupt's  goods.  Neither  has  he  any  such  claim  as 
to  the  other  ten.  It  may  be  admitted  that  a  wharfinger  has  a 
general  lien  for  wharfage :  Naylor  v.  Mangles  (i).  But  this  is  the 
case  of  goods  which  came  into  the  possession  of  the  defendant 
after  the  bankruptcy  and  before  the  Jiat,  and  it  is  submitted  that 
such  a  transaction  is  not  within  the  stat.  2  &  8  Vict.  c.  29,  and  that 
that  statute  would  not  operate  to  give  the  defendant  the  right  for 
which  he  contends.  Before  that  Act  it  is  clear  he  could  not  claim 
[  *839  ]  it,  by  reason  of  *the  doctrine  of  relation  ;  not  even  in  the  case  of  a 
specific  ien,  Copland  v.  Stein  (2),  Hot-ill  v.  Lethwaite  (a).  Then  the 
words  of  the  statute  are,  that  '*  all  contracts,  dealings,  and  transactions, 
by  and  with  any  bankrupt,  really  and  bond  fide  made  and  entered 
into  before  the  date  and  issuing  of  the  fialy  shall  be  deemed  to  be 

(1)  5  B.  B.  722  (1  Esp.  109).  (3)  5  Esp.  158. 

(2)  8  T.  B.  199. 
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valid,"  (tc,  not  without  any  prior  act  of  bankruptcy.  And  the  Bowman 
question  is,  does  this  enactment  make  any  difference  in  the  law,  in  malcolu. 
the  case  of  a  general  lien  ?  Its  words,  no  doubt,  would  include  the 
case  of  a  specific  lien  for  the  charges  on  the  particular  goods, 
because  that  exists  by  the  actual  contract  between  the  parties; 
but  it  was  only  intended  to  protect  actual  dealings,  which  confer 
specific  and  actual  rights. 

(Parse,  B.  :  The  claim  of  a  general  lien  does  confer  an  actual 
right ;  the  goods  remain  pledged  for  the  whole  balance.) 

But  the  parties  enter  into  no  new  contract,  and  create  no  new  con- 
sideration for  that  debt.  The  statute  was  intended  to  protect  the 
dealing  or  contract  itself. 

(BoLFE,  B. :  Is  not  each  particular  receipt  of  goods  subject  to  a 
general  lien,  the  same  for  this  purpose  as  if  there  were  a  lien  by 
actual  agreement  in  each  particular  case  ?) 

General  liens  are  not  favoured  by  the  law,  and  are  therefore  not  to 
be  construed  as  being  within  an  Act  of  Parliament,  except  by  clear 
words.  When  a  party  incurs  charges  in  respect  of  particular 
goods,  that  is  a  part  of  the  dealing  itself ;  but  the  option  to  exercise 
a  general  lien  is  no  dealing  or  transaction  made  and  entered  into 
between  the  parties.  In  Turquand  v.  Vanderplank  (i),  Alderson,  B., 
expressed  an  opinion  that  a  payment  by  the  bankrupt  was  not  a 
dealing  or  transaction  within  the  Act.  The  intention  of  the  Legis- 
lature was,  that,  in  their  actual  dealings  inter  «e,  the  parties  should 
be  protected  if  they  had  no  notice  of  the  act  of  bankruptcy. 

But,  further,  it  does  not  sufficiently  appear  from  the  evidence 
that  any  of  the  goods  were  in  the  possession  of  *the  defendant       [  *840  ] 
before  the  issuing  of  the  Jiat.    It  appears  that  "  part  of  them  " 
were  delivered  to  him  before  twelve  o'clock  on  the  27th  of  September, 
but  it  is  not  shown  how  much. 

(Parke,  B.  :  The  goods  are  found  to  have  been  in  bags,  therefore 
he  must  have  taken  one  bag.) 

Again,  it  does  not  satisfactorily  appear,  from  the  facts  stated,  that 
the  defendant  was  entitled  to  any  general  lien,  either  from  the 
nature  of  his  charges,  or  by  actual  contract.  It  is  rested  on  two 
grounds :  first,  his  being  a  wharfinger ;  and,  secondly^  the  supposed 

(1)  10  M.  &  W.  180. 
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BowMAK  contract  arising  out  of  the  notice  contained  in  the  delivery  order. 
Malcolm,  ^ow  the  former  cannot  give  him  a  general  lien  for  matters  not 
connected  with  his  trade  of  a  wharfinger.  As  to  the  bankrapt  he 
was  a  shipping  agent,  his  practice  being  merely  to  tranship  and 
forward  the  goods,  unless  he  had  special  orders  to  the  contrary. 
His  claim  is  not  for  wharfage,  properly  so  called.  And  the  notice 
in  the  delivery  order  is  of  too  vagae  a  nature  to  create  a  general 
lien  in  favour  of  the  defendant :  besides,  the  custody  of  it  was  not 
in  the  bankrupt,  but  in  Marsden ;  although  it  certainly  appeared 
that  on  some  occasions  such  delivery  orders  had  come  into  the 
bankrupt's  possession,  but  for  a  particular  purpose,  and  almost 
accidentally  as  it  were,  long  before  the  bankruptcy.  It  must  operate 
as  a  contract  by  being  supposed  to  be  a  document  which  the  party 
is  interested  in,  and  therefore  reads;  whereas  this  is  Marsden's 
document,  who  had  claims  for  freight  against  the  defendant.  The 
proper  place  for  a  claim  of  a  general  lien  is  in  the  debtor  and 
creditor  accounts  between  the  parties.  The  carriers  take  the  goods 
from  the  defendant,  and  this  is  their  authority ;  it  is  they  who  say 
they  will  not  deliver  the  goods  without  payment  of  charges,  and  of 
the  general  balance  of  account.  The  bankrupt  would  construe  it 
as  a  notice  from  Marsden,  not  from  the  defendant. 

J.  Henderson,  contra  : 

[  *84i  ]  First,  the  plaintiffs  are  not  entitled  *to  the  possession  of  any  of 

these  goods.  A  valid  transaction  had  been  entered  into  between 
the  bankrupt  and  Elder,  for  a  sufficient  consideration,  before  the 
Jiat,  which  entitled  Elder  to  get  possession  of  and  retain  the  goods. 
The  party  who  agreed  to  buy  them  authorized  the  party  who  had 
agreed  to  pay  for  them  to  keep  them,  in  order  to  secure  himself. 
This  being  done  without  fraud,  upon  a  good  precedent  consideration, 
and  before  the  rights  of  third  parties  had  intervened,  the  assignees 
under  the  subsequent  fiat  could  not  entitle  themselves  to  the 
possession  of  the  goods  without  payment  of  Elder's  debt:  Atkin  ▼• 
Barwick  (i).  In  Saite  v.  Field  (2),  it  was  held,  that  the  property  in 
goods,  bought  by  an  agent  for  the  vendee,  and  delivered  by  him  to 
the  vendee's  packer,  in  whose  hands  they  were  attached  by  the 
vendee's  creditors,  revested  in  the  vendor,  so  as  to  avoid  the 
attachment,  by  the  vendee's  having  countermanded  the  purchase 
by  a  letter  to  his  agent,  dated  before  such  delivery,  though  not 
received  by  the  agent  until  afterwards,  the  vendor  assenting  to  take 

(1)  1  Str.  165.  (2)  2  B.  B.  568  (5  T.  B.  211). 
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back  the  goods.  Bartram  v.  Farebrother  (i),  Bailey  v.  Cidverwell  (2),  Bowman 
and  Feize  v.  Wray  (3)  are  additional  authorities  to  illustrate  the  Malcolm. 
principle  which  governs  the  present  case;  namely,  that  where, 
without  fraud,  and  before  such  receipt  of  the  goods  by  the  vendee 
as  would  prevent  a  stoppage  in  transitu,  he  countermands  the 
delivery  to  him,  and  the  other  party  assents  thereto,  that  re-vests 
the  property  in  the  latter,  and  entitles  him  to  retain  the  goods 
upon  the  bankruptcy  of  the  vendee.  And  Hawkes  v.  Dunn  (4) 
shows  that  an  agent  of  a  bankrupt  vendee,  who  has  made  himself 
responsible  for  the  price  of  goods,  may  stop  them  in  transitu 
equally  with  an  unpaid  vendor. 

(Faree,  B.  :   You  say  Elder  is  in  the  same  situation  as  an 
*  unpaid  vendor ;  but  he  is  rather  in  the  situation  of  a  paid  vendor ;       [  *842  ] 
he  has  discounted  the  bills  given  for  the  price,  and  is  paid  by 
other  bills  which  are  running  at  the  time  of  the  bankruptcy.) 

He  is  paid  by  the  bills  of  an  insolvent,  which  are  dishonoured,  and 
for  the  amount  of  which  he  is  liable.  It  was  both  legal  and  honest 
in  the  bankrupt  to  return  the  goods  to  the  person  who  had  paid  for 
them. 

(Fabkb,  B.  :  This  is  not  a  case  in  which  the  agent  has  purchased 
the  goods  on  his  own  credit ;  the  utmost  is,  that  Elder  lent  the 
bankrupt  money  to  pay  for  them,  and  the  bankrupt  gave  him  bills 
for  the  money.    Elder  had  no  interest  at  all  in  the  goods.) 

The  transaction  amounts  to  this — the  bankrupt  says,  "  I  have  sent 
you  bills  worth  nothing;  take  possession  of  the  goods  and  pay 
yourself."  There  is  nothing  to  show  that  it  was  in  the  nature  of  a 
fraudulent  preference.  The  effect  of  it  was  to  invest  Elder  with  a 
right  to  take  the  goods  for  his  own  security,  to  which  he  assented. 

(Parke,  B.  :  If  it  operated  as  a  present  assignment,  it  is  a  fraud 
on  the  bankrupt  law,  and  if  not,  then  he  had  no  possession  before 
the  bankruptcy.) 

The  possession  of  a  part  of  the  goods  was  in  law  a  taking  possession 
of  the  whole ;  the  defendant  had  a  dominion  over  the  cargo  as  soon 
as  he  took  possession  of  a  part. 

(1)  29  E.  B.  639  (4  Bing.  579;   1      564. 

Moo.  &  P.  515).  (3)  6  B.  B.  551  (3  East>  93), 

(2)  8  B.  &  0.  448 ;  2  Ifan.  &  By  (4)  1  Cr.  4^  J.  519, 
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Bowman  (Parkb,  B.  :  Not  so :  this  is  no  question  of  stoppage  in  tramitu^ 

Malcolm*  but  whether  the  defendant  had  possession,  so  that  his  general  lien 
will  attach.  Could  not  the  shipowner  require  payment  of  the 
freight,  and  insist  upon  his  lien  as  to  each  bag  until  it  was  over 
the  ship's  side  ?  The  only  question  is,  whether  the  defendant  has 
any  general  lien.) 

The  printed  notice  shows  the  terms  on  which  the  bankrupt  and  the 
defendant  had  dealt  in  this  respect  long  before  the  bankruptcy,  and 
is  sufficient  to  establish  the  claim  of  lien.  The  defendant  thereby 
gives  notice,  that  he  does  not  part  with  the  goods  until  his  charges 
are  paid. 

(Paeee,  B.  :  He  does  part  with  them,  and  at  the  same  time  gives 
notice  that  he  will  not  part  with  them  till  his  charges  are  paid.) 

[  *84S  ]  He  declares  ^thereby  what  are  his  terms  of  business,  and  it  is 
shown  that  the  bankrupt  knew  them.  It  is  the  same  as  if  it  had 
been  said  in  the  bankrupt's  presence,  that  such  were  the  terms  of 
his  dealing.  If  then  a  general  lien  be  established,  it  follows,  by 
legal  construction,  that  on  every  deposit  of  goods  there  is  a  renewed 
contract  for  a  particular  lien.  The  receipt  of  the  goods  is  a  dealing, 
and  a  transaction :  it  creates  also  a  contract  for  the  lien. 

CkcLshy^  in  reply.     *     *     * 

Pabkb,  B.  : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover  the  value 
of  the  whole  of  these  goods.  There  is  no  doubt  that  they  were  the 
property  of  the  bankrupt  at  the  time  of  the  bankruptcy.  Then 
Elder  has  no  title  to  them ;  because  he  was  not  originally  the 
purchaser,  but  only  advanced  money  to  the  bankrupt  to  pay  for 
them,  whereby  he  acquired  no  lienor  title.  Nor  could  he  acquire 
any  by  what  occurred  afterwards — by  a  letter  written,  we  know  not 
whether  before  or  after  the  bankruptcy,  or  whether  with  or  without 
notice.  In  order  to  bring  himself  within  the  protection  of  the 
Bankrupt  Act,  he  ought  to  show  when  the  authority  was  given,  and 
that  he  had  no  notice  of  the  bankruptcy :  Pearson  v.  Graham  (i). 
But,  passing  by  that  objection,  even  if  the  letter  of  the  bankrupt 
[  *844  ]  could  be  held  to  amount  to  an  assignment  of  the  *goods  to  Elder, 
it  is  a  fraudulent  preference  of  a  particular  creditor,  for  Elder 

(1)  45  B.  R  644  (6  Ad.  &  El.  899;  2  Nev.  &  P.  636). 
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merely  stood  in  the  relation  of  a  creditor  for  the  money  he  had      bowman 

advanced  to  the  bankrupt,  and  had  no  title  to  the  specific  goods,     malgolu. 

Besides,  it  appears  that  he  had  been  paid   by  bills,  which  were 

running  at  the  time  of  the  bankruptcy.     The  real  meaning  of  the 

letter  is  merely  this — **  I  am  insolvent,  and  you  may  get  the  goods 

if  you  can."    At  all  events,  Elder  had  no  title  under  it  until  actual 

seizure,  and  no  seizure  is  shown  to  have  been  made  before  the  fiat. 

In  every  way,  therefore,  the  title  of  Elder  is  out  of  the  case,  and 

the  plaintiffs  are  entitled  to  recover,  unless  the  defendant  can  bring 

himself  within  the  stat.  2  &  3  Vict.  c.  29  (i).    (His  Lordship  read  the 

words  of  that  Act.)     He  must  therefore  show,  that  the  transaction 

occurred  before  the  date  and  issuing  of  the /at,  that  is  to  say,  that 

he  had  a  title  before  twelve  o'clock  on  the  27th  of  September.    Now 

it  appears  that  he  possessed  himself  of  part  of  the  goods  at  ten 

o'clock  on  that  day,  but  of  how  much  is  left  in  uncertainty  ;  and  as 

it  is  for  him  to  show  how  much,  he  is  entitled  to  one  bag  only, 

supposing  he  has  shown  himself  entitled  to  any.     But  it  does  not 

appear  that  any  part  of  his  claim  is  for  wharfage.     As  a  shipping 

agent,  or  warehouse-keeper,  he  could  have  no  general  lien  unless 

by  contract.     He  is  therefore  to  show,  that,  by  contract  either 

express  or  implied,  he  was  entitled,  before  twelve  o'clock  on  the 

27th  of  September,  to  a  general  lien.     I  certainly  am  strongly 

disposed  to  think,  that,  if  he  showed  that  by  good  evidence,  the 

case  is  within  the  Act  of  Parliament :  it  seems  to  me  that  it  applies 

to  all  contracts,  either  express  or  implied,  made  between  the  parties. 

But  we  are  to  say  whether  the  defendant  has  shown  in  point  of  fact 

that  he  had  such  a  lien,  either  by  the  usage  of  trade  or  by  contract. 

There  is  no  evidence  of  usage ;  the  question  depends,  therefore,  on 

the  construction  of  the  printed  notice ;   and  that  is  left  in  such 

obscurity,  that  I  cannot  say  I  am  satisfied  that  the  defendant  has 

thereby  established  his  claim.     The  question  ^exists  only  as  to  one       [  •sis  ] 

bag ;  and  I  cannot  say  there  is  satisfactory  evidence  of  a  claim  of 

lien  as  to  that.    We  cannot  tell  for  what  purpose  the  notice  was 

made  out,  or  delivered  to  the  carrier. 

GuRNBY,  B.,  and  Eolfb,  B.,  concurred. 

Judgment  for  the  plaintiffs. 
(1)  See  now  Bankruptcy  Act,  1883  (46  &  47  Vict,  c  52),  e.  49  (d).— A.  0. 
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1843.  BUTCHEE   V.   GEOEGE  DEUMMOND  STEUAET. 

June22.  ^^^  Meeson  &  Welsby,  857-^76;  S.  C.  12  L.  J.  Ex.  391 ;  7  Jur.  774.) 

£xch.  of  Assumpsit.    The  declaration  alleged,  that  the  plaintiff  had  recoyered 

^^^^-  against  one  R.  S.  the  sum  of  3,0072.  12«.,  and  sued  out  a  ca.  «a.,  directed  to 

L  857  ]  ^1^0  sjieriff  of  Middlesex,  indorsed  to  levy  2,611/.  Is.  3d,  and  interest  on 

2,578/.  besides  sherifPs  poundage,  officers'  fees,  &c.,  by  virtue  of  which 
writ  the  said  sheriff  duly  took  and  arrested  the  said  B.  S.  by  his  body,  and 
then  had  and  kept  and  detained  him  in  custody  under  and  by  virtue  of 
such  writ,  and  by  execution  of  the  same ;  and  thereupon,  and  whilst  the 
said  R  S.  was  so  in  custody,  to  wit,  on  &c.,  in  consideration  that  the 
plaintiff  would  procure  the  release  of  the  said  B.  8.  from  and  out  of  the 
said  custody  under  the  said  writ,  on  payment  of  poimdage  and  officers'  fees, 
he,  the  defendant,  promised  the  plaintiff  to  pay  him  the  sum  of  500/.,  part 
of  the  said  damages  and  interest,  within  one  month,  and  to  give  a  bond  for 
payment  of  the  remainder  of  the  debt,  interest,  and  coats,  in  five  yeaia. 
The  following  agreement,  entitled  in  an  action  between  R,  B.  plaintiff,  and 
R.  S.  defendant,  and  signed  by  the  present  defendant,  was  given  in 
evidence:  *'In  consideration  of  your  having  released  the  above-named 
defendant  from  custody,  I  hereby  engage,  within  one  month  from  this 
date,  to  pay  you,"  &c  (as  stated  in  the  declaration).  This  memorandum 
was  addressed  to  the  plaintiff,  and  was  then  accepted  by  him,  and  he,  at 
the  same  time,  gave  an  order  for  the  discharge  of  B«  S.,  *'  on  payment  of 
sheriff's  poundage  and  officers'  fees,  judgment  having  been  satisfied,"  and 
the  poundage  and  fees  were  then  paid  by  the  defendant.  The  sherifTs 
officer  then  stated,  that  R.  S.  was  free  as  to  that  action,  but  there  being  two 
detainers  lodged  against  him,  E.  S.  was  detained  in  custody  at  the  suit  of 
other  parties.  The  ca.  sa.  was  irregular,  it  having  been  issued  into 
Middlesex,  without  any  previous  ca.  sa.  into  Kent,  where  the  venue 
was  laid. 

Held,  first,  that  the  agreement  to  release  B.  S.  was  both  prospective  and 
conditional,  and  therefore  that  the  contract  was  proved  as  laid. 

Secondly,  that  the  contract  was  not  within  the  Statute  of  Frauda, 
29  Car.  II.  c.  3,  s.  4,  and  therefore  did  not  require  to  be  in  writing ;  bat 
had  it  been  within  the  statute,  qtuere,  whether  there  was  a  sufficient 
memorandum  in  writing  to  satisfy  it. 

Thirdly,  that  the  allegation  in  the  declaration,  that  the  sheriff  duly 
arrested  B.  S.,  did  not  mean  that  R  S.  was  in  custody,  so  that  he  could  n<^ 
be  discharged  without  the  plaintiff's  consent,  but  that  the  sheriff  had  duly 
acted  under  the  writ,  so  as  not  to  become  a  trespasser,  and  therefore  that 
the  allegation  was  proved. 

This  was  an  action  of  assumpsit ;  and  the  declaration  alleged, 
that  the  plaintiff  had  recovered  in  an  action  of  assumpsit,  in  this 
Court,  against  one  Robert  Steuart,  the  sum  of  8,007/.  12f .  which  in 
and  by  the  said  Court  were  adjudged  to  the  plaintiff  for  his 
damages,  &c. ;  and  that  the  plaintiff,  for  having  execution.  Sec, 
sued  out  a  ca.  sa.,  directed  to  the  Sheriff  of  Middlesex,  which  writ 
was  indorsed  to  levy  2,611Z.  Is.  3d.,  and  interest  from  the  date  of 
the  writ  on  2,5782.  98.  9d.,  besides  sheriff's  poundage,  oflScers* 
fees,  &c. ;  and  by  virtue  of  which  said  writ  the  said  sheriff  duly 
took  and  arrested  the  said  B.  Steuart  by  his  body,  and  then  had 
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*and  kept  and  detained  him  in  custody  under  and  by  virtue  of  such     Butcher 

writ,  and  in  execution  of  the  same  ;  and  thereupon,  and  whilst  the     steuabt. 

said  B.  Steuart  was  so  in  custody  as  aforesaid,  to  wit,  on  the  28rd       [  *858  ] 

of  July,  1841,  in  consideration  that  the  plaintiflf  would  procure  the 

release  of  the  said  Robert  Steuart  from  and  out  of  the  said  custody 

under  the  said  writ,  on  payment  of  poundage  and  officers'  fees,  the 

defendant  promised  the  plaintiff  to  pay  him  the  sum  of  5002.,  part 

of  the  said  damages  and  interest,  within  one  month  from  the  day 

and  year  last  aforesaid,  and  to  deliver  to  the  plaintiff  a  bond,  under 

the  hand  and  seal  of  the  said  Bobert  Steuart,  the  defendant,  and 

some  other  responsible  person,  conditioned  for  the  payment  of  the 

remainder  of  the  said  damages  and  interest  at  the  expiration  of  five 

years  from  the  day  and  year  last  aforesaid,  with  interest  thereon  at 

the  rate  of  SI.  per  cent.,  payable  half  yearly.    It  then  averred,  that 

the  plaintiff,  confiding  in  the  promise  of  the  defendant,  did,  on  the 

day  and  year  last  aforesaid,  procure  the  release  of  the  said  Bobert 

Steuart  from  and  out  of  the  said  custody  under  the  said  writ,  on 

the  terms  aforesaid,  and  he  was  then  released  from  and  out  of  such 

custody,  whereof  the  defendant  then  had  due  notice  :  and  although 

one  month  from  the  day  and  year  last  aforesaid  had  elapsed  before 

the  commencement  of  the  suit,  the  defendant  had  not  paid  the 

plaintiff  the  said  sum  of  5002.,  or  any  part  thereof  &c.,  although 

often  required  so  to  do,  and  the  same  remains  wholly  due  and  unpaid, 

nor  has  the  defendant  delivered  to  the  plaintiff  the  said  bond  so 

conditioned  as  aforesaid,  or  any  other  bond. 

To  this  the  defendant  pleaded,  first,  non  assumpsit;  secondly, 
that  the  said  Bobert  Steuart  was  not  duly  taken  or  arrested  by  his 
body,  or  had  or  kept  in  custody  under  and  by  virtue  of  the  said 
writ,  in  manner  and  form  &c. ;  thirdly,  that  the  plaintiff  did  not 
procure  the  release  of  the  said  Bobert  Steuart  from  and  out  of 
custody,  in  manner  and  form,  &c. 

Issue  having  been  joined  on  the  above  pleas,  the  cause  came  on        [  859  ] 
to  be  tried  before  Lord  Abinger,  G.B.,  at  the  Middlesex  sittings  after 
Trinity  Term,  1842,  when  a  verdict  was  found  for  the  plaintiff  for 
the  damages  in  the  declaration,  subject  to  the  opinion  of  the  Court 
upon  the  following  case. 

After  the  plaintiff  had  declared  in  the  original  action  against 
Bobert  Steuart,  an  order  by  consent  was,  on  the  9th  March,  1841, 
made  by  Alderson,  B.,  in  the  said  cause,  to  stay  proceedings  on 
payment  of  2,500/.,  the  amount  of  the  debt  for  which  the  action 
was  brought,  with  interest  and  costs,  to  be  taxed,  and  paid  on  the 
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Butcher  19th  March  ;  and  the  said  Baron  did  thereby  further  order,  that, 
Steuabt.  unless  the  said  debt,  interest,  and  costs  were  paid  as  aforesaid,  the 
plaintiff  should  be  at  liberty  to  sign  final  judgment  for  the  dama^^es  in 
the  declaration,  and  issue  execution,  either  hyji.fa.  or  ca.  sa.,  for  the 
debt  and  interest,  with  costs  of  judgment  and  execution,  sheriflTs 
poundage,  officers'  fees,  and  all  other  incidental  expenses;  and  default 
being  made,  the  plaintiff,  on  the  19th  of  March,  as  directed  by  the 
order,  signed  judgment  for  8,007Z.  12«.,  being  the  amount  of  the 
damages  laid  in  the  declaration,  and  the  costs.  The  venue  in  the 
action  was  laid  in  Kent,  and  a  ca.  sa.  had  issued  into  Middlesex, 
without  any  previous  ca.  sa.  into  Kent.  This  ca.  sa.  was  indorsed 
to  levy  2,6112.  Is.  9d.,  besides  sheriff's  poundage,  officers'  fees,  and 
all  other  incidental  expenses,  with  interest  at  41.  per  cent,  on 
2,578Z.  98.  9d.  from  the  date  of  the  writ  till  payment.  The  said 
Bobert  Steuart  was  arrested  on  this  writ  on  the  22nd  July,  1841. 
He  had  been  a  member  of  the  House  of  Commons  up  to  the  time 
of  the  dissolution  of  Parliament  which  took  place  on  the  23rd  June, 
1841,  being  less  than  forty  days  before  the  said  arrest.  He  had  been 
appointed  by  Government  to  a  lucrative  situation  abroad,  the  duties 
of  which  it  was  important  for  him  to  attend  to  immediately,  and  it 
[  ♦860  ]  was  necessary  for  him  to  be  discharged  on  *the  28rd  July.  This  was 
communicated  to  the  plaintiff,  and  on  that  day  the  present  defendant, 
with  his  attorney,  entered  into  negotiations  with  Messrs.  Ling  and 
Harrison,  the  attomies  for  the  plaintiff,  for  the  discharge  of  the 
said  Bobert  Steuart,  and  the  present  defendant  eventually,  but 
while  Bobert  Steuart  was  still  in  custody,  signed  the  following 
memorandum : 

"  In  the  Exchequer  of  Pleas, 

"  Between  WiUiani  Butcher,  plaintiff, 
and 
"  Robert  Steudrt,  defendant. 
''In  consideration   of    your  having  released   the  above-named 
defendant   from   custody,    I   hereby   engage,    within   one    month 
from  this  date,  to  pay  you  the  sum  of   500L,  and  to  hand  you 
over  a  bond  for  the  remainder  of  the  debt,  interest,  and  costs  in 
this  action,  payable  at  the  expiration  of  five  years,  with  interest  at 
the  rate  of  51.  per  cent,  in  the  mean  time,  payable  half-yearly. 
And  I  further  engage  that  such  bond  shall  be  from  the  said  Bobert 
Steuart,  myself,  and  another  responsible  person.    Dated  this  23rd 
July,  1841.  "G.  Drummond  Stbuabt." 

"  To  Mr.  W.  Butcher,  the  above-named  plaintiff." 
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This  memorandum  was  accepted  by  the  plaintiff's  attorney,  and     butghkb 
in  pursaance  of  it  the  following  document  in  writing  was  afterwards,     steuart. 
and  on  the  same  day,  and  at  the  same  meeting,  in  the  presence  of 
the  defendant  and  his  attorney,  given  by  the  plaintiff's  attorney  to 
the  Sheriff  of  Middlesex : 

"  In  the  Exchequer  of  Pleas, 

"  Between  WUliam  Batcliei\  plaintiff, 
and 
**  Robert  Steuart,  defendant. 

''  Discharge  the  above  defendant  out  of  your  custody  on  payment 
of  sheriff's  poundage  and  ofiScers*  fees,  judgment  *having  been       [  ♦861  ] 
satisfied;  and  for   thus    doing,   this   is  your   authority.      Dated 
28rd  July,  1841. 

''  Lino  and  Hakrison,  plaintiff's  attornies. 

"  To  the  Sheriff  of  Middlesex  and  his  officers. 
''  Witness,  H.  S.  Wbstmacott." 

The  poundage,  officers'  fees,  and  the  fee  usually  paid  on  the  dis- 
charge of  a  prisoner,  were  paid  to'  the  sheriff's  officer  by  the 
defendant,  at  the  time  of  the  documents  being  handed  to  him. 
The  sheriff's  officer  then  stated  that  B.  Steuart  was  free  as  to  that 
action,  and  agreed  to  release  him  out  of  custody,  if  there  were  not 
any  detainers  lodged  against  him,  but  said  he  must  search  the  office 
before  he  released  him ;  and  it  being  discovered  on  such  search 
that  two  detainers  against  him  had  been  lodged  with  the  sheriff 
previously  to  the  28rd  July,  he  was  not  released.  On  the  28rd  July^ 
and  before  the  above-mentioned  memorandum  was  signed  by  the 
defendant,  B.  Steuart  had  taken  out  a  summons  to  be  discharged 
out  of  custody  as  to  this  action,  he  having  privilege  of  Parliament. 
This  summons  was  attended  the  same  day  at  the  Judge's  private 
house  by  the  plaintiff's  attorney,  he  having  received  the  assurance 
of  the  present  defendant's  and  B.  Steuart's  attorney,  that  the  pro- 
posed discharge  by  the  Judge's  order  should  not  prejudice  the 
defendant's  undertaking.  The  learned  Judge  thereupon  made  the 
following  order : 

''  On  hearing  the  attornies  or  agents  on  both  sides,  I  do  order  that 
the  defendant  be  discharged  out  of  the  custody  of  the  Sheriff  of 
Middlesex  as  to  this  action  and  all  detainers,  the  said  defendant 
being  privileged-  from  arrest.     Dated  28rd  July,  1841. 

(Signed)  "  J.  Patteson." 
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BuTOHEB         The  said  Bobert  Stenart  was  then  released  from  custody,  as  well 

Steuart.     u^  the  actions  in  which  the  detainers  had  been  lodged,  as  in  that 

[  *862  ]      at  the  suit  of  the  present  plaintiff,  *and  the  sheriff  returned  the 

poundage  fees;  but  the  present  defendant  did  not  pay  the  sum 

of   500{.,  or  deliver  the  bond  to  the  plaintiff,  according  to  the 

agreement. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  verdict 
should  be  entered  for  the  plaintiff  or  the  defendant. 

The  defendant  contends,  first,  that  the  contract  was  not  proved 
as  laid  ;  secondly,  that  there  was  no  sufficient  consideration  for  the 
alleged  promise ;  thirdly,  that  the  contract  was  void  under  the 
Statute  of  Frauds ;  fourthly,  that  the  several  proceedings  against 
B.  Steuart  were  irregular,  and  that  B.  Steuart  was  not  duly 
arrested  thereon ;  fifthly,  that  the  plaintiff  did  not  procure  the 
release  modo  et  formd. 

The  Court  is  to  be  at  liberty  to  draw  any  conclusions  of  fact  which 
a  jury  might  have  drawn  ;  and  to  direct  for  which  party  the  verdict 
is  to  be  entered.  If  for  the  plaintiff,  the  verdict  to  be  for  the  prin- 
cipal sum  of  500L,  and  the  principal  sum  which  should  have  been 
secured  by  the  bond,  with  the  interest  on  both,  subject  to  be  reduced 
to  6001.,  and  interest  thereon,  and  the  interest  which  would  have 
become  due  on  the  bond,  on  the  defendant  delivering  a  bond  according 
to  the  terms  of  the  memorandum  above  set  forth. 

Martin,  for  the  plaintiff: 

The  plaintiff  is  entitled  to  retain  the  verdict  on  all  the  issues. 
The  first  objection  is,  that  the  averment  in  the  declaration,  that 
the  sheriff  duly  took  and  arrested  the  said  Bobert  Steuart  under 
and  by  virtue  of  the  writ,  was  not  supported  by  the  evidence. 
There  is  no  question  that  he  had  in  fact  so  taken  him  into  custody 
under  the  writ.  But  it  will  be  objected,  that  the  writ  was  issued 
into  Middlesex  without  any  previous  writ  having  been  issued  into 
Kent,  where  the  venue  was  laid.  But  at  the  utmost,  that  would 
only  be  an  irregularity,  which  might  have  been  amended.  *  * 
[  863  ]  It  would  still  be  a  perfect  justification  to  the  sheriff  in  making  the 
arrest.  Therefore  the  averment  that  Steuart  was  duly  arrested  was 
perfectly  proved,  for  he  was  legally  in  custody. 

Another  objection  is,  that  the  arrest  was  not  lawful,  the  defendant 
being  at  the  time  entitled  to  privilege  of  Parliament.  But  the 
Parliament  had  been  dissolved  thirty  days  before  the  arrest  took 
place,  and  therefore  the  privilege  had  expired.     The  privilege  is 


VOL.  LXiii.]     1843.     EX.     11  MEE.  &  W.  868—866.  801 

eundOf  niorando,  et  redeundo.      Now  thirty  days  was  more  than     Butohbb 
ample  time  for  Mr.  Steaart  to  have  travelled  on  his  return  to  the     stbuabt. 
furthest  part  of  the  United  Kingdom.    [He  cited  Holiday  v,  Pitt  (i).] 
But  even  supposing  he  were  arrested  during  the  continuance  of  his        [  864  ] 
privilege,  he  is  still  in  the  lawful  custody  of  the  sheriff  until  he  is 
discharged  from  such  custody  on  the  ground  of  privilege.     He  was 
in  actual  custody  under  the  execution  at  the  suit  of  the  plaintiff  at 
the  time  of  this  agreement,  and  his  discharge  from  custody  was  an 
amply  sufficient  consideration.     The  issue  on  the  plea  is,  whether 
Bobert  Steuart  was  duly  taken  or  arrested,  or  had  or  kept  or  detained 
in  custody,  by  virtue  of  the  writ.     To  satisfy  that  allegation,  it  is 
sufficient  to  prove  that  in  point  of  fact  he  was  at  the  time  in  lawful 
custody  under  the  writ. 

Secondly,  the  next  question  is,  whether  the  contract  was  void 
under  the  Statute  of  Frauds,  which  arises  on  the  plea  of  non 
assumpsit.  It  is  submitted  that  this  is  not  a  contract  within  the 
Statute  of  Frauds ;  for  it  is  not  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person.  It  is  an  absolute  inde- 
pendent promise,  in  consideration  that  the  plaintiff,  will  do  a  parti- 
cular act.  Goodman  v.  Chase  (2),  is  directly  in  ^oint.  *  *  But 
even  if  this  contract  be  within  the  statute,  there  *was  here  a  valid  [  •866  ] 
contract  in  writing.  The  Court  are  to  look  at  the  documents  and 
facts  taken  together,  to  see  what  was  the  agreement  entered  into  : 
Montague  v.  Tidcotnbe  (3),  Lawrence  v.  Blatchford  (4).  Bobert  Steuart 
having  obtained  a  lucrative  situation  abroad,  and  it  being  necessary 
that  he  should  procure  his  discharge  by  the  28rd  of  July,  a  negotia- 
tion was  entered  into  with  the  plaintiff  for  his  discharge,  and  the 
plaintiff  agreed  to  release  him  on  the  defendantis  giving  the  written 
memorandum  in  question,  which  is,  that ''  in  consideration  of  your 
having  released  the  above-named  defendant  from  custody,  I  hereby 
engage  "  so  and  so.  Now  the  plaintiff  had  not  then  released  him, 
for  he  was  then  in  custody ;  but  a  written  discharge  was  given  after 
the  document  was  signed;  and  he  was  declared  free  from  arrest 
under  that  writ.     *     *     * 

The  last  objection  is,  that  the  plaintiff  did  not  procure  the  release        [  866  ] 
as  alleged.     The  plaintiff,  however,  gave  a  written  discharge  as  to 
the  action  at  his  suit,  and  that  was  all  he  was  bound  to  do  under 
this  agreement.     The  circumstance  of  there  being  detainers  against 
Mr.  Steuart  at  the  suit  of  other  persons,  could  not  affect  the  plaintiff. 

(1)  2  Stra.  985.  (3)  2  Vera.  319. 

(2)  19  li.  E.  322  (1  B.  &  Aid.  297).  (4)  Ibid.  457. 
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BuTCHBB  Oumey,  contra  : 

V, 

Steuart.         First,  as  to  the  question  whether  the  defendant  Robert  Steuart 
was  duly  arrested  ;  it  is  submitted  that  he  was  not.     ♦     ♦     ♦ 

[  867  ]  The  next  objection  is,  that  Steuart  was  not  duly  arrested,  because 

he  was  entitled  to  privilege.     ♦    ♦     ♦ 

[  868  ]  Thirdly,  the  contract  was  not  proved  as  alleged  in  the  declaration. 

The  only  evidence  admissible  to  prove  the  contract  was  the  memo- 
randum itself,  and  that  does  not  accord  with  the  allegation  in  the 
declaration.  The  terms  of  the  contract  having  been  reduced  into 
writing,  and  signed  by  the  defendant,  that  is  the  only  binding 
contract,  and  nothing  else  can  be  introduced  to  prove  the  contract : 
Ford  v,  Yates  (i).     ♦     *     ♦ 

[  869  ]  But,  fourthly,  even  if  there  were  nothing  in  that  objection,  the 

case  is  within  thjB  Statute  of  Frauds,  and  such  a  contract  must  be 
in  writing,  and  no  parol  evidence  would  be  admissible  to  alter  or 
vary  it.  That  was  expressly  decided  in  Marshall  v.  Lynn  (2). 
Goodman  v.  Chase  (s)  has  been  relied  upon,  where  it  was  held,  that 
it  was  not  a  promise  to  answer  for  the  debt  of  another,  because  the 
debt  was  extinf^ished  by  the  discharge.  Here,  however,  the 
defendant  was  entitled  to  be  discharged  on  the  ground  of  his 
privilege,  and  he  was  so  discharged,  though  liable  to  be  taken 
again  after  his  privilege  had  ceased;  and  consequently  the  debt 
was  not  extinguished.  This,  therefore,  is  a  special  promise  to 
answer  for  the  debt  of  another.  Nothing  can  arise  on  the  matter 
of  fact,  contrary  to  the  statement  in  the  order  that  he  was 
discharged  on  the  ground  of  privilege. 

(Parke,  B.:  The  moment  the  discharge  was  given  by  the 
plaintiff,  he  was  let  out  of  custody.) 

Whether  he  was  entitled  to  his  privilege  or  not,  he  was  in  fact 
[  *870  ]      discharged  under  the  Judge's  order,  which  ^stated  that  he  was 
privileged  from  arrest. 

(Parkb,  B.  :  But  it  was  agreed  by  the  defendant's  attorney,  that 
the  discharge  should  not  prejudice  the  defendant's  undertaking ; 
and  whatever  was  done  under  the  Judge's  order  was  to  be  without 
prejudice  to  the  defendant's  undertaking.) 

The  declaration  of  the  defendant's  attorney  could  not  affect  the 

(1)  58  B.  E.  471  (2  Scott,  N.  E,  645;  (2)  55  B.  R  534  (6  M.  &  W.  109). 

2  Man.  &  G.  549).  (3)  19  B.  B.  322  (1  B.  ft  Aid,  297). 
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original  agreement.     The  situation  of  Bobert  Steuart  was  altered     Butch rr 
by  the  change  of  circumstances.     The  plaintiff  would  not  be  bound     steuakt. 
not  to  arrest  him  again  after  his  privilege  had  expired,  by  the 
declaration  of  the  attorney.    This  case  is  clearly  within  the  statute. 
He  cited  Edwards  v.  Kelly  {\),  Castling  v.  Aubert{2),  and  Thomas 
V.  Williams  (3).     ♦     *     * 

The  only  other  point  is,  as  to  the  question  whether  the  *plaintiff  [  •87i  ] 
did  procure  the  release  of  Bobert  Steuart.  He  clearly  did  not ;  for 
the  learned  Judge  would  not  have  made  the  order  except  on  the 
ground  that  he  was  entitled  to  his  privilege.  Whether  the  plaintiff 
consented  to  his  discharge  or  not,  is  not  here  material :  he  did  not 
procure  his  discharge  as  alleged. 

(Parke,  B.  :  Supposing  the  case  not  to  be  within  the  Statute  of 
Frauds,  is  there  not  a  conditional  agreement  that  the  defendant 
should  pay  the  poundage  and  officers'  fees.  It  is  not  inconsistent 
with  the  written  memorandum,  but  it  is  acted  upon,  and  the  money 
is  paid  the  same  day.  I  think  that  is  good  evidence  of  the  substitu- 
tion of  a  new  contract.  No  doubt  the  parties  thought,  at  the  time 
they  entered  into  this  agreement,  that  there  was  no  other  writ 
against  Bobert  Steuart.) 

That  would  be  calling  on  the  Court  to  presume  an  agreement, 
which  the  defendant  would  not  have  entered  into  if  he  had  known 
there  were  other  detainers  against  him.  It  is  submitted,  that  there 
were  no  circumstances  which  would  authorize  the  setting  aside  the 
original  written  contract,  and  substituting  a  new  contract. 

Martin,  in  reply.     *     *     ♦ 

Pabke,  B.  :  [  872  1 

I  had  some  doubt  during  the  argument,  as  to  the  meaning  of 
the  allegation  in  the  declaration,  that  ^^  the  said  sheriff  duly  took 
and  arrested  the  said  Bobert  Steuart  by  his  body ; "  and  in  one 
sense  the  arrest  was  not  duly  made,  inasmuch  as  it  was  imperfect 
on  account  of  the  irregularity  in  the  writ.  But,  on  full  considera- 
tion, I  am  of  opinion  that  we  ought  to  construe  the  word  "  duly  " 
to  refer  to  the  act  of  the  sheriff  alone,  and  in  that  sense,  the 
defendant  was  duly  arrested.    Now,  as  to  the  different  objections 

(1)  18  B.  E.  349  (6  M.  &  S.  204).  (3)  34  B.  R.  535  (10  B.  &  C.  664 ;   5 

(2)  2  East,  325.  Man.  &  By.  625). 

51—2 
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Butcher      which  have  been  raised  to  the  plaintiff's  right  to  *recover  in  this 

Steuart.     action,  we  will  consider  them,  not  in  the  order  in  which  they  were 

[  *87H  ]       argued,  but  as  they  arise  on  the  pleadings ;  and  I  am  of  opinion 

that  the  plaintiff  is  entitled  to  have  the  verdict  entered  for  him  on 

all  the  issues. 

The  first  question  arises  on  the  plea  of  non  asmmpsit,  and  is, 
whether  this  contract  was  proved  as  laid.  Now,  if  we  were  to  hold 
this  contract  to  be  within  the  4th  section  of  the  29  Car.  II.  c.  8, 
and  so  required  to  be  in  writing,  I  should  have  considerable  doubt 
whether  there  was  here  a  sufficient  memorandum  in  writing  to 
satisfy  the  statute.  But  it  appears  to  me  that  this  is  an  absolute 
promise,  in  consideration  of  the  agreement  of  the  plaintiff  to  dis- 
charge the  defendant  from  execution.  It  is  not  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another,  but  is  a  promise  to 
pay  a  debt  in  the  event  of  the  other  contracting  party  doing  a 
certain  act.  It  is  therefore  within  the  decision  of  Goodman  v.  Chase, 
and  does  not  require  a  memorandum  in  writing  to  satisfy  the 
Statute  of  Frauds.  We  do  not,  therefore,  feel  embarrassed  with 
that  question,  about  which,  I  confess,  I  should  have  entertained 
serious  doubts,  whether  there  was  here  a  sufficient  memorandum 
in  writing  to  satisfy  the  statute. 

The  contract  stated  in  the  declaration  is,  that  in  consideration 
that  the  plaintiff  would  procure  the  release  of  Robert  Steuart  from 
and  out  of  the  custody  of  the  sheriff  under  the  writ,  on  payment  of 
poundage  and  officers'  fees,  the  defendant  promised  to  pay  the 
amount  in  a  certain  manner  therein  specified.  This  contract  is 
sought  to  be  proved  by  what  occurred  during  the  negotiations 
entered  into  between  the  plaintiff  and  defendant  for  the  discharge 
of  Bobert  Steuart.  Now,  in  the  first  place,  there  is  the  memo- 
randum which  was  prepared  by  the  plaintiff's  attorney,  and  signed 
by  the  defendant.  It  is  intitled,  "  Between  Robert  Butcher,  plain- 
tiff, and  Robert  Steuart,  defendant,"  and  states  that,  "in  con- 
sideration of  your  having  released  the  above-named  defendant  from 
[  •874  ]  custody,  I  hereby  engage,  *within  one  month  from  this  date,  to 
pay  you  the  sum  of  600/.,  and  to  hand  you  over  a  bond  for  the 
remainder  of  the  debt,  interest,  and  costs  in  this  action,  payable  at 
the  expiration  of  five  years,  with  interest  at  the  rate  of  5/.  per  cent. 
in  the  meantime,  payable  half-yearly,"  &c.  Two  objections  are 
made  to  this  memorandum,  as  proof  of  the  contract  stated  in  the 
declaration.  The  first  is,  that  the  memorandum  incorrectly  speaks 
of  the  release  of  B.  Steuart  as  a  matter  which  had  already  taken 
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place ;  and  the  other,  that  this  is  a  release  absolute,  whereas  in  the  Butchbb 
declaration  the  release  is  described  to  have  been  on  payment  by  steuabt. 
the  defendant  of  the  sheriff's  poundage  and  officer's  fees.  With 
respect  to  the  first  objection,  I  think  the  engagement  in  this  memo- 
randum may  be  construed  to  be,  as  it  really  was,  prospective,  on 
the  release,  and  that  it  may  be  read  thus — **  I  hereby  engage  to 
pay  you  500Z.  within  one  month,  &c.  in  consideration  of  your 
having  then  released  Robert  Steuart  from  custody."  Then  comes 
the  second  objection,  which  is,  that  this  memorandum  discloses  an  • 
engagement  to  be  performed  upon  an  absolute  release,  whereas  the 
consideration  for  the  promise,  as  stated  in  the  declaration,  is  con- 
ditional, the  discharge  being  to  take  place  only  on  payment  of 
poundage  and  officers'  fees.  The  special  case,  however,  gives  the 
Court  power  to  draw  any  inference  of  fact  which  a  jury  might  draw 
from  the  facts  stated.  Now  it  appears  that  the  memorandum  was 
accepted  by  the  party  to  whom  it  was  addressed,  who,  on  the  same 
day,  and  at  the  same  meeting,  drew  up  and  signed  the  following 
order,  directed  to  the  sheriff:  "Discharge  the  above  defendant  out 
of  your  custody  on  payment  of  sheriff's  poundage,  officers'  fees,  &c., 
judgment  having  been  satisfied."  And  the  case  goes  on  to  disclose 
the  additional  circumstance,  that  the  poundage  and  fees  were  paid 
to  the  sheriff's  officer  by  the  defendant,  at  the  time  the  order  for 
his  discharge  was  handed  over  to  him.  I  think  these  circumstances* 
are  sufficient  to  warrant  a  jury  in  coming  to  the  *conclusion,  that  [  •875  ] 
they  might  in  part  vary  the  terms  of  this  memorandum,  so  far  as 
it  purports  to  be  an  absolute  release.  I  infer  from  the  conduct  of 
the  parties  that  such  was  not  their  intention :  I  am  therefore  of 
opinion  that  the  memorandum,  taken  in  connection  with  the  other 
facts  of  the  case,  is  sufficient  proof  that  the  true  consideration  of 
this  agreement  was,  that  the  plaintiff  should  procure  the  release  of 
B.  S.  on  payment  of  poundage  and  officers'  fees  as  laid.  Then  it 
is  further  objected,  that  the  consideration  alleged  is  a  limited  and 
not  an  absolute  release— a  release  from  custody  under  the  writ  at 
the  suit  of  the  plaintiff,  and  not  a  release  from  custody  absolutely. 
But  the  memorandum  is  in  titled  in  the  action  *' Between  W. 
Butchery  plaintiff,  and  Robert  Steuart,  defendant : "  it  is  addressed 
to  the  plaintiff,  and  speaks  of  his  procuring  a  release  of  the  then 
defendant,  which  must,  I  think,  be  understood  to  mean  a  release 
in  that  action  only;  and  that  he  has  satisfied  that  part  of  the 
contract  by  discharging  him  in  that  action,  for  his  debt  is  entirely 
discharged  thereby  by  consent  of  the  plaintiff.     Upon  the  whole, 
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Butcher     therefore,  looking  to  the  facts  of  this  case,  and  considering  that 
Stkuabt.     there  was  no  necessity  for  a  memorandum  in  writing,  I  am  of 
opinion  that  this  contract  is  proved. 

The  next  question  is  that  to  which  I  have  already  adverted, 
namely,  whether  the  preliminary  allegation  in  the  declaration  is 
proved.  It  states,  "  that  the  plaintiff  had  recovered  in  an  action 
of  assumpsit  against  one  Robert  Steuart  the  sum  of  3,007/.  12#., 
and  sued  out  a  ca.  sa.,  directed  to  the  Sheriff  of  Middlesex,  and 
indorsed  to  levy  2,61  IZ.  7«.  Sd.,  and  interest  on  2,578/.  9$.  9d., 
besides  sheriff's  poundage,  officers'  fees,  &c.,  by  virtue  of  which 
said  writ  the  said  sheriff  duly  took  and  arrested  the  said  Robert 
Steuart  by  his  body,  and  then  had,  and  kept  and  detained  him  in 
custody,  under  and  by  virtue  of  such  writ,  and  in  execution  of  the 
same."  The  question  turns  on  the  meaning  of  the  word  ''duly;" 
[  *S76  ]  and  if  it  meant  that  Robert  *Steuart  was  so  in  custody  that  he 
could  not  be  discharged  without  the  plaintiff's  consent,  the  allega- 
tion would  not  be  proved,  because  the  case  shows  that  he  must 
have  been  discharged  out  of  custody,  unless  the  Court  would  con- 
sent to  amend  the  writ ;  he  being  in  fact  taken  on  a  ca.  sa.  directed 
to  the  Sheriff  of  Middlesex,  the  venue  having  been  laid  in  Kent, 
and  there  being  no  original  capias  issued  into  Kent  to  found  that 
upon.  But  if  ''duly"  only  means  that  the  sheriff  was  not  a 
trespasser,  and  duly  acted  in  pursuance  of  the  writ  put  into  his 
hands,  the  averment  is  proved,  for  the  writ  in  his  hands  is  sufficient 
authority  to  justify  him.  That,  I  think,  is  the  way  in  which  we 
ought  to  construe  this  declaration,  and  if  so,  there  is  ample  evidence 
of  the  consideration  alleged  to  support  this  promise.  The  case 
states,  in  substance,  that  Robert  Steuart  was  arrested  under  a  writ, 
irregular  in  itself,  and  from  which  arrest  he  might  possibly  have 
been  entitled  to  be  discharged  out  of  custody  by  virtue  of  his 
privilege  as  a  member  of  Parliament  (a  point  on  which  it  will  not 
be  necessary  for  us  to  give  any  opinion,  as  I  think  the  undertaking 
for  his  discharge  was  an  ample  consideration) ;  that  the  plaintiff 
released  him  from  his  debt  without  entering  into  any  question  as 
to  his  right  to  be  discharged  generally,  and  without  putting  the 
defendant  to  the  trouble  of  applying  to  the  Court  on  the  ground  of 
the  irregularity  in  the  writ,  an  application  which,  after  all,  might 
not  be  successful,  as  the  Court  would  probably  have  amended  it 
A  discharge  from  such  an  execution  is  an  ample  consideration  for 
the  promise.  Looking  at  the  place  in  the  declaration  where  the 
word  "  duly  "  is  used,  I  think  its  meaning  must  be  taken  to  be. 
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that  the  sheriff  was  not  a  trespasser ;  and  if  that  be  its  true  con-      Butoheb 
struction,  it  is  satisfied  by  the  evidence  in  the  case.  Stbuakt. 

The  next  and  last  question  is  that  raised  on  the  third  plea,  that 
the  plaintiff  did  not  procure  the  release  of  the  said  Bobert  Steuart 
from  custody  in  manner  and  form,  &c.  Now  I  think  the  discharge 
he  was  bound  by  the  agreement  *to  procure  was  a  discharge  in  [  •877  ] 
that  action,  which  it  was  clear  he  did,  for  on  delivering  the  order 
for  his  discharge  to  the  sheriff,  Bobert  Steuart  was  discharged  from 
the  operation  of  that  writ. 

I  am  therefore  of  opinion  that  these  three  issues  ought  to  be 
found  for  the  plaintiff,  and  judgment  entered  for  him  accordingly. 

GuBNBY,  B.,  and  Bolpb,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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(11  Meeson  &  Welsby,  877—896;  S.  C.  13  L.  J.  Ex.  168.)  ^uUff 

To  a  declaration  in  case  for  an  injury  done  to  the  plaintifTs  ship  on  the  [  877  ] 
high  seas  by  a  ship  of  the  defendant,  then  being  under  the  care,  direction, 
and  management  of  certain  mariners  and  servants  of  the  defendant,  by 
their  negligence,  the  defendant  pleaded  as  follows :  That  the  ship,  in  the 
declaration  secondly  mentioned,  ran  foul  of  the  plaintiffs*  ship  on  a  certain 
part  of  the  high  seas,  situate  between  the  kingdoms  of  England  and  France, 
and  out  of  the  British  dominions ;  that  at  that  time  the  defendant  was, 
and  still  is,  a  subject  of  the  King  of  the  French,  and  was  a  holder  and 
proprietor  of  shares  in,  and  acting  director  of,  a  society  or  Company 
established  in  France,  by  Boyal  ordinance,  according  to  the  laws  of  that 
kingdom,  by  the  name  of,  &c. ;  and  that,  at  the  time  of  the  collision,  the 
said  Company  then  and  from  thence  hitherto  being  subjects  of  the  King  of 
the  French,  were  the  owners  of  the  said  ship,  and  by  their  mariners  and 
servants  were  then  navigating  the  same  as  subjects  of  the  King  of  the 
French,  for  certain  objects  for  which  the  said  Company  was  established,  and 
upon  that  part  of  the  high  seas  before  mentioned,  and  the  said  Company  did 
then  and  there,  by  their  mariners  and  servants,  commit  the  grievances 
in  the  declaration  mentioned ;  and  that  the  defendant  never  was  possessed 
of  or  interested  in  the  said  ship  otherwise  than  as  such  holder  and 
proprietor  of  shares :  and  that,  by  the  law  of  France,  the  defendant  was  not, 
at  the  time  of  the  committing  of  the  grievances,  or  from  thence  hitherto, 
responsible  for  or  liable  to  be  sued  or  impleaded  individually,  or  in  his  own 
name  or  person,  in  respect  of  the  causes  of  action  in  the  declaration  mentioned, 
but  the  said  Company  alone,  by  their  said  style  or  title,  or  the  master  or 
person  in  command  of  the  ship  for  the  time  being,  was  responsible  for  and 

(1)  Cited    Schibsby     v.     Westenhdz  Q.  B.  148;  Chartered  Mercantile  Bank 

(1870)  L.  E.  6  Q.  B.  155,  162,  40  L.  J.  of  India  v.  Netherlands  India  Steam 

Q.  B.  73;   Newby  v.    Von  Oppen  Co,  Navigation  Co.   (1883)   10  Q.  B.  Div. 

(1872)  L.  E.  7  Q.  B.  293,  294,  41  L.  J.  621,  545,  52  L.  J.  Q.  B.  220.— A.  C. 
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liable  to  be  sued  and  impleaded  for  tke  said  causes  of  action ;  and  that  the 
defendant  never  was  master,  or  in  command  of  the  said  ship. 

Held,  that,  if  this  plea  was  to  be  construed  as  meaning  to  aver,  that  by 
the  law  of  France  the  defendant  was  not  liable  for  the  acts  of  the  master, 
but  that  a  body  established  by  that  law,  and  in  the  nature  of  an  English 
corporation,  were  the  proprietors  of  the  vessel,  and  alone  liable  for  the  acts 
of  the  master,  the  plea  was  a  good  defence  to  the  action  :  but  if  the  plea 
meant  only,  that  in  the  French  Courts  the  mode  of  proceeding  would  be  to 
sue  the  defendant  jointly  with  the  other  shareholders  of  the  Company, 
under  the  name  of  their  association,  the  plea  was  bad.  The  Court  were 
divided  in  opinion  which  was  the  proper  construction  of  the  plea ;  Lord 
Abinqer,  C.  B.,  and  Alderson,  B.,  adopting  the  latter  construction;  and 
Pabke,  B.,  and  Gurney,  B.,  the  former. 

The  defendant  pleaded  also  (after  the  same  averments  as  to  the  place  of 
the  injury,  the  defendant's  being  a  subject  of  France,  and  a  member  of 
the  Company,  &c)  that  the  Company,  for  the  recovery  of  the  damages 
sustained  by  them  by  the  negligence  and  mismanagement  of  the  plaintiffs 
of  their  said  ship,  sued  and  prosecuted,  according  to  the  law  of  France,  a 
writ  of  summons  to  the  plaintiffs,  whereby  they  were  required  to  appear 
before  the  Court  df  the  Commercial  Tribunal  of  Havre  on  a  certain  day,  in 
order  that  the  said  Court  might  inquire  whether,  on  the  day  in  the 
declaration  mentioned,  the  said  ship  of  the  plaintiffs  did,  by  the  negligence 
and  mismanagement  of  their  officers  or  crew,  run  on  board  of  the  said  ship 
of  the  Company,  whereby  she  was  sunk,  and  to  hear  themselves  condemned 
in  person  and  goods,  &c.  &c. ;  the  said  Court  having  jurisdiction  over  the 
said  cause  and  the  matters  therein  arising.  The  plea  proceeded  to  state, 
that  the  plaintiffs  accordingly  appeared  in  the  Court  at  Havre,  and 
defended  themselves  against  the  claim  of  the  Company,  and  insisted  that 
the  collision  proceeded  from  the  negligence  of  the  servants  of  the  defendant, 
as  in  the  declaration  mentioned;  and  that  the  Court  adjudged  that  the 
plaintiffs*  ship  did,  by  the  negligence  of  the  plaintiffs  by  their  officers  and 
crew,  run  on  board  of  and  sink  the  said  ship  of  the  Company,  and  con- 
demned the  plaintiffs  in  damages :  and  alleged,  that  the  said  several 
matters  of  defence  so  insisted  on  by  the  plaintiffs  in  the  Court  at  Havre, 
and  the  grievances  in  the  declaration  mentioned,  were  the  same  identical 
causes  of  defence  and  matters  of  grievance,  and  that  the  very  identical 
question,  whether  the  defendant,  by  his  mariners  and  servants,  was  guilty 
of  the  grievance  in  the  declaration  mentioned,  arose  and  became  material 
in  the  said  suit  in  the  said  Court  at  Havre;  and  being  there  examined  into, 
it  was  adjudged  by  the  said  Court,  having  jurisdiction  in  that  behalf,  that 
neither  the  defendant  nor  the  Company,  by  his  or  their  mariners  or 
servants,  was  or  were  guilty  thereof.  The  plea  then  averred,  that  by  the  law 
of  France,  the  judgment  so  recovered  in  the  French  Court  was  an  abeolute 
and  final  bar  to  any  action  by  the  plaintiffs  against  the  defendant  in  respect 
of  the  grievances  and  causes  of  action  in  the  declaration  mentioned. 

Held,  that  the  plea  was  bad  in  form,  for  not  commencing  and  concluding 
by  way  of  estoppel;  and  in  substance,  for  not  showing  that  the  plaintiffs 
were  French  subjects,  or  resident  or  present  in  Fiunce  when  the  suit  at  Havre 
was  commenced,  so  as  that  they  might  be  boimd,  by  reason  of  allegiance,  or 
domicile,  or  temporary  presence,  by  a  decision  of  the  French  Court. 

Quaere,  whether,  even  with  such  allegations,  the  plea  would  have  been  a 
bar  to  the  action. 


This  was  an  action  on  the  case,  to  recover  damages  for  injoiy 
alleged  to  have  been  done  to  a  ship  or  vessel  of  the^  plaintiffs  on  the 
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high  seas,  by  her  being  negligently  run  foul  *of  by  a  ship  or  vessel  of     ognekal 
the  defendants,  then  being  under  the  care,  direction,  and  manage-    J^tion  oo.  " 
ment  of  certain  mariners  and  servants  of  the  defendant,  whereby     quillou 
the  plaintiffs'  vessel  was  sunk.  [  *878  ] 

Third  plea:  that  the  said  ship  or  vessel,  in  the  declaration 
secondly  mentioned,  ran  foul  of  the  said  ship  or  vessel  of  the 
plaintiffs,  as  in  the  declaration  mentioned,  upon  a  certain  part  of 
the  high  seas,  situate  between  the  kingdoms  of  England  and 
France,  and  without  the  jurisdiction  or  dominions  of  the  Queen  of 
Great  Britain,  and  not  elsewhere :  and  that  at  that  time,  and  from 
thence  continually  hitherto,  the  defendant  was,  and  still  is,  a 
subject  of  his  Majesty  the  King  of  the  French,  and  not  a  subject 
of  the  Queen  of  Great  Britain :  and  the  defendant,  then  being  a 
subject  of  the  King  of  the  French,  was  a  holder  and  proprietor  of 
shares  in,  and  acting  director  of,  a  certain  society  or  Company 
theretofore  duly  established  in  France  by  Royal  ordinance,  accord- 
ing to  the  laws  and  customs  of  the  kingdom  *of  France,  by  the  [  ^879  ] 
name  of  ''La  Gompagnie  des  Paquebots  a  Yapeur  entre  Le  Havre 
et  Londres,"  laeaning  &c.,  and  that  at  the  time  the  said  ship  or 
vessel  in  this  plea  mentioned  so  ran  foul  of  and  struck  against 
the  said  ship  or  vessel  of  the  plaintiff,  as  in  the  declaration  men- 
tioned, the  said  Company,  then  and  from  thence  hitherto  and  still 
being  subjects  of  the  King  of  the  French,  were  the  owners  and 
proprietors  of  the  said  ship  or  vessel,  and  by  their  mariners  and 
servants  in  that  behalf,  were  then  lawfully  navigating  the  same  as 
subjects  of  the  King  of  the  French,  for  certain  objects  and  purposes 
for  which  the  said  society  or  Company  was,  amongst  other  things, 
established  as  aforesaid,  and  upon  that  part  of  the  high  seas  in  this 
plea  first  mentioned,  and  not  otherwise  or  elsewhere ;  and  the  said 
Company  did  then  and  there,  by  their  said  mariners  and  servants, 
commit  the  said  grievances  in  the  declaration  mentioned ;  and  that 
the  defendant  never  was  possessed  of  or  interested  in  the  said  ship 
or  vessel  in  this  plea  first  mentioned,  otherwise  than  as  such 
holder  and  proprietor:  and  the  defendant  further  says,  that,  by 
the  law  of  France,  as  established  within  that  kingdom,  the  defen- 
dant was  not,  at  the  time  of  the  committing  of  the  grievances  &c., 
or  at  any  time  from  thence  hitherto,  responsible  for  or  liable  to  be 
sued  or  impleaded  individually,  or  in  his  own  name  or  person,  in  any 
manner  whatsoever,  in  respect  of  the  said  causes  of  action  in  the 
declaration  mentioned,  or  any  of  them,  but  that,  by  the  law  of  the 
said  kingdom  of  France,  the  said  Company  alone,  by  their  said 
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[  *880  ] 


[  •881  ] 


style  or  title,  or  the  master  or  person  in  command  for  the  time 
being  of  the  said  ship  or  vessel,  was,  during  all  the  time  aforesaid, 
responsible  for,  and  liable  to  be  sued  or  impleaded  for,  the  said 
several  causes  of  action :  and  the  defendant  further  says,  that  he 
never  was  master  or  the  person  for  the  time  being  in  command  of 
the  said  ship  or  vessel.     Verification. 

Fourth  plea:  that,  at  the  time  of  the  committing  of  the  said 
grievances  &c.,  the  said  ship  or  vessel  in  the  declaration  ^secondly 
mentioned  was  in  the  actual  possession  of  the  said  mariners  and 
servants  in  the  declaration  mentioned,  as  the  mariners  and  Bervants 
of  the  defendant  and  others,  who  were  then  subjects  of  the  King 
of  the  French,  associated  together  by  a  Boyal  ordinance,  for  the 
purposes  of  steam  navigation  between  France  and  Great  Britain, 
by  the  name  and  style  of  &c. :  that  the  said  grievances  in  the 
declaration  mentioned  were  done  and  committed  by  means  and  in 
consequence  of  the  said  ship  or  vessel  of  the  plaintiffs  and  the  said 
ship  or  vessel  in  this  plea  first  mentioned  coming  into  collision  with 
one  another,  and  striking  against  and  running  foul  of  each  other, 
upon  the  high  seas  separating  the  kingdoms  of  England  and 
France,  and  in  that  part  thereof  which  is  not  within  the  juris- 
diction or  dominions  of  the  Queen  of  Great  Britain:  and  the 
defendant  further  says,  that,  after  the  committing  of  the  said 
grievances,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
4th  November,  a.d.  1840,  the  said  Company,  for  the  recovery  of 
the  damages  by  them  sustained  by  reason  of  the  negligence  and 
mismanagement  of  the  plaintiffs  of  their  said  ship  or  vessel,  in 
coming  into  collision  with  the  said  ship  or  vessel  in  this  plea 
first  mentioned,  &c.  sued  and  prosecuted,  according  to  the  law  and 
custom  of  the  kingdom  of  France,  a  certain  writ  of  summons, 
directed  to  the  plaintiffs,  whereby  they  were  required  to  appear 
before  the  Court  of  the  Commercial  Tribunal  of  Havre,  at  Havre 
aforesaid,  at  their  usual  place  of  sitting,  at  ten  o'clock  in  the 
forenoon  of  Saturday,  the  9th  day  of  January,  a.d.  1841,  in  order 
that  the  said  Court  might  then  and  there  inquire  whether,  on  the 
day  and  year  in  the  declaration  mentioned,  the  said  ship  or  vessel 
of  the  plaintiffs  did,  by  the  negligence  and  mismanagement  of  their 
captain  or  officers  and  crew,  run  on  board  of  the  said  ship  or  vessel 
in  this  plea  first  mentioned,  whereby  the  said  last-mentioned  ship 
or  vessel  was  immediately  sunk,  as  affirmed  by  the  captain  and 
crew  of  the  said  last-mentioned  ship  or  vessel,  and  to  hear  them- 
selves condemned  in  person  and  goods,  and  *e8pecially  the  said 
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ship  or  vessel  of  the  said  plaintiffs  in  the  declaration  mentioned,  Gbnrral 
and  to  pay  to  the  said  Company  the  sum  of  700,000  francs,  together  qation  Co.' 
with  interest  and  costs,  the  said  Court  at  Havre  then  and  from  quillou. 
thence  hitherto  having  jurisdiction  over  the  said  cause,  and  the 
matters  therein  arising :  and  the  defendant  further  says,  that  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the 
9th  day  of  January,  a.d.  1841,  the  plaintiffs  appeared  in  the  said 
Court  at  Havre  aforesaid,  in  pursuance  of  the  said  last-mentioned 
summons,  and  then  and  there  defended  themselves  against  the  said 
charge  and  claim  of  the  said  Company,  and  by  way  of  defence 
thereto,  then  and  there  insisted,  before  the  said  Court  at  Havre 
aforesaid,  that  the  said  collision  and  running  foul  of  the  said  ship 
or  vessel  in  the  declaration  mentioned,  had  proceeded  from  the 
carelessness,  misdirection,  and  mismanagement  of  the  mariners 
and  servants  of  the  defendant,  as  in  the  said  declaration  men- 
tioned ;  and  that  such  proceedings  were  thereupon  had  in  the  said 
Court  at  Havre  aforesaid,  upon  the  said  summons,  that  afterwards, 
and  before  the  commencement  of  this  suit,  &c.,  to  wit,  on  the 
24th  April,  1841,  it  was  considered  and  adjudged  in  and  by  the 
said  Court,  that  on  the  day  and  year  in  the  declaration  mentioned, 
the  said  ship  or  vessel  of  the  plaintiffs  did,  by  the  negligence  and 
mismanagement  of  the  plaintiffs,  by  their  captain,  officers,  and 
crew,  run  on  board  of  the  said  ship  or  vessel  of  the  said  Company, 
being  the  said  ship  or  vessel  in  the  declaration  secondly  mentioned, 
whereby  the  said  last-mentioned  ship  or  vessel  was  immediately 
sunk;  and  the  said  Court  did  then  and  there  further  order  and 
adjudge  that  the  plaintiffs  should  pay  to  the  said  Company,  for 
their  damages  which  they  had  sustained  by  reason  of  such  running 
on  board  of  and  sinking  their  said  ship  or  vessel  as  aforesaid,  the 
sum  of  700,000  francs  of  lawful  money  of  France,  together  with 
their  costs  of  suit ;  as  by  the  proceedings  of  the  said  Court,  refer- 
ence being  thereunto  *had,  will  amongst  other  things  more  fully  [  *^^^  ] 
appear.  And  the  defendant  further  says,  that  the  said  judgment 
of  the  said  Court  at  Havre  aforesaid  is  still  in  full  force  and  effect, 
not  reversed,  annulled,  or  otherwise  vacated:  and  the  defendant 
further  says,  that  the  said  several  matters  of  defence  so  by  the 
plaintiffs  insisted  upon  as  aforesaid,  in  the  said  Court  at  Havre 
aforesaid,  and  the  said  several  grievances  in  the  declaration  men- 
tioned, were  and  are  the  same  identical  causes  of  defence  and 
matters  of  grievance,  in  the  said  suit  in  the  said  Court  at  Havre 
aforesaid,  and  in  the  said  declaration  in  this  cause  mentioned,  and 
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not  other  or  different ;  and  that  the  very  identical  question ,  whether 
the  defendant,  by  his  mariners  and  servants  aforesaid,  was  guilty 
of  the  said  several  grievances  in  the  declaration  in  this  cause  men- 
tioned, or  any  of  them,  arose  and  became  material  in  the  said  suit 
in  the  said  Court  at  Havre  aforesaid,  and  the  same  being  then  and 
there  examined  into,  it  was  then  and  there  adjudged  and  decided, 
in  and  by  the  said  Court  at  Havre  aforesaid,  (the  said  Court  then 
and  there  having  jurisdiction  in  that  behalf),  that  neither  the 
defendant  nor  the  said  Company,  by  his  or  their  mariners  or 
servants,  was  or  were  guilty  thereof:  and  the  defendant  farther 
says,  that  by  the  law  of  the  said  kingdom  of  France,  the  said 
judgment,  so  recovered  as  in  this  plea  mentioned,  was  and  is  an 
absolute  and  final  bar  and  preclusion  to  and  against  any  action  or 
suit  by  the  plaintiffs  against  the  defendant,  for  or  in  respect  of  the 
said  several  grievances  and  causes  of  action  in  the  declaration 
mentioned,  or  any  of  them.    Verification. 

The  fifth  plea  differed  from  the  fourth  only  in  describing  the 
judgment  of  the  Court  of  Havre  as  being  a  judgment  in  the  alter- 
native, that  the  plaintiffs  should  pay  the  Company  700,000  francs 
for  damages,  or  should  surrender  and  abandon  to  them  the 
plaintiff's  vessel,  in  satisfaction  of  the  damages,  according  to  the 
law  of  France. 

Replication  to  the  third  plea,  that  the  defendant,  at  the  time 
of  the  committing  of  the  grievances  &c.,  was  possessed  *of  and 
interested  in  the  said  ship  or  vessel  in  the  plea  first  mentioned, 
otherwise  than  as  such  holder  and  proprietor  of  shares  in  and 
director  of  the  said  Company,  as  therein  mentioned ;  and  that,  by 
the  law  of  France,  as  established  within  that  kingdom,  the  defendant 
was,  at  the  time  of  the  committing  of  the  grievances  &c.,  and  from 
thence  hitherto,  responsible  for  and  liable  to  be  sued  and  impleaded 
individually,  in  his  own  name  and  person,  in  respect  of  the  causes 
of  action  in  the  declaration  mentioned ;  concluding  to  the  country. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes,  that 
the  said  plea  does  not  confess  or  avoid  the  matters  and  allegations 
contained  in  the  declaration,  but  is  an  indirect  and  circuitous 
traverse  that  the  defendant  was  guilty  of  any  of  the  grievances 
therein  mentioned:  that  the  said  plea  amounts  to  the  general 
issue,  and  ought  to  have  concluded  to  the  country :  that  it  sets 
forth  only  matters  of  evidence,  and  not  any  matter  of  law,  in  bar 
of  this  action,  but  attempts,  by  way  of  supposal  and  inference  only, 
to  deny  the  allegations  and  charges  in  the  declaration  :  that  if  the 
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said  plea  confesses  that  the  damage  to  the  plaintiffs'  vessel  happened,      Gbkeral 
as  therein  alleged,  from  the  carelessness  and  breach  of  duty  of  the    qation  Co. 
defendant,  it  must  also  be  taken  to  admit  that  the  judgment  of  the     Qgi^Lou. 
Court  at  Havre  was  erroneous,  and  contrary  to  the  facts ;  and  if, 
on  the  other  hand,  the  plea  does  not  admit  the  allegations  in  the 
declaration  to  be  true,  it  is  bad,  as  not  being  a  plea  in  confession 
and  avoidance :  that  the  said  plea  contains  no  proper  commence- 
ment or  conclusion ;  and  that  it  is  argumentative,  and  seeks  to  put 
in  issue  matters  wholly  immaterial  to  the  merits  of  the  action. 

There  was  also  a  demurrer  to  the  fifth  plea,  assigning  similar 
causes. 

Special  demurrer  to  the  replication  to  the  third  plea,  assigning 
for  causes,  that  it  is  double  and  multifarious,  and  contains  two 
distinct  answers  to  the  plea,  either  of  which  *would,  if  true,  be  a  [  "884  ] 
sufScient  answer ;  viz.,  first,  that  the  defendant  was  interested  in 
the  vessel  otherwise  than  as  a  holder  and  proprietor  of  shares  in, 
and  director  of  the  said  Company;  and  secondly,  that  he  was,  by  the 
law  of  France,  responsible  for,  and  liable  to  be  sued  and  impleaded 
&c.,  for  the  causes  of  action  in  the  declaration  mentioned,  &c.,  &c. 
Joinders  in  demurrer. 

The  plaintiffs  stated  the  following  points  for  argument,  in  addition 
to  those  set  forth  in  their  demurrer. 

On  the  demurrer  to  the  fourth  and  fifth  pleas :  that  a  judgment 
in  a  foreign  Court  is  not  a  bar  to  an  action  here  for  the  same  cause : 
that  it  does  not  appear  from  the  pleas  that  the  same  matters  were 
in  issue  in  the  foreign  Court  which  are  involved  in  this  action,  or 
that  the  judgment  was  upon  the  questions  now  litigated ;  and  that 
the  plea,  not  being  pleaded  by  way  of  estoppel,  cannot  be  relied  on 
as  any  answer  in  law  to  this  action. 

On  the  argument  of  the  defendant's  demurrer  to  the  replication  : 
that  the  third  plea  is  no  answer  in  law  to  the  declaration,  inasmuch 
as  the  defendant  admits,  that  at  the  time  of  the  collision  he  was  in 
the  possession  of  the  vessel  in  the  declaration  secondly  mentioned, 
jointly  with  the  other  shareholders  in  the  Company  mentioned  in 
the  third  plea,  and  that  the  mariners  and  servants  in  whose  actual 
control  the  vessel  was,  were  the  mariners  and  servants  of  the 
defendant  and  his  co-proprietors.  The  form,  therefore,  in  which 
the  Company  or  its  members  would  be  impleaded  in  France  is  not 
material,  being  a  question  respecting  the  mode  of  remedy,  and  not 
the  right,  and  one  which  is  governed  by  the  laws  of  the  country 
where  the  action  is  brought. 
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Gbkbral         The  plaintififs  will  also  object,  that  the  third  plea  does  not  state 

^QATioN^Ca '  ^^  s^ow  *^^*  ^^®  French  Company  therein  mentioned  is  a  corpora- 

^    ^'  tion,  or  that  it  could  be  sued  by  its  style  or  title  in  this  country, 

GUILLOU.  '  , 

[  ^885  ]  ^^^  ^^  ^^^  present  action  cannot  "^be  sustained  against  a  member  of 
the  Company,  the  plaintiffs  will  be  without  remedy,  as  they  cannot 
sue  the  French  Company  by  its  style  or  title  in  English  Courts. 
It  will  also  be  contended,  that  the  matter  of  the  third  plea,  if 
receivable  at  all,  is  rather  matter  in  abatement  than  in  bar,  and 
no  answer  to  the  present  proceedings. 

Also,  that  the  third  plea  does  not  show  any  reasons  why  the 
rights  of  the  parties  are  to  be  decided  by  the  law  of  France,  as  the 
collision  did  not  occur  within  the  jurisdiction  of  the  French  King. 
On  the  contrary,  it  appears  from  the  plea,  that  it  took  place  within 
the  dominions  of  the  Crown  of  England,  and  the  jurisdiction  of 
the  English  Courts. 

The  defendant's  points  were  as  follows : 

The  defendant  will  contend  that  the  fourth  plea  does  not  amount 
to  the  general  issue,  and  that  the  several  matters  therein  alleged 
could  not  be  given  in  evidence  under  the  plea  of  not  guilty ;  that 
it  contains  facts  material  to  the  merits  of  the  action,  and  that  the 
facts  therein  alleged  are  a  complete  bar  to  the  action ;  and  that  in 
all  respects  the  plea  is  well  pleaded. 

The  defendant  will  contend  that  the  fifth  plea  is  good  in  law,  for 
the  like  reasons. 

The  defendant  will  also  contend  that  the  replication  to  the  third 
plea  is  double,  &c.,  &c. :  that  it  is  an  argumentative  denial  of  the 
plea,  whereas  the  proper  replication  would  have  been  de  injuria 
generally,  or,  admitting  some  of  the  facts  stated  in  the  plea,  de 
injuria  absqiie  tali  causa. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  16),  by 

The  Solicitor-Oeneral,  for  the  plaintiffs  : 

First,  the  third  plea  is  clearly  bad  in  substance.     It  amounts  to 

saying  merely  that  the  plaintiffs  have  no  right  to  sue  the  defendant 

individually.     It  does  not  deny  that  the  mariners  and  servants, 

t  *886  ]       through  whose  negligence  the  injury  is  alleged  to  *have  occurred, 

were  his. 

(Lord  Abikobr,  C.  B.  :  If  it  means  to  allege  that  the  defendant 
is  a  member  of  a  corporation,  which  ought  to  have  been  sued  as 
such,  the  plea  amounts  to  the  general  issue.) 
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Again,  the  plea  does  not  allege  that  the  collision  took  place  within  General 
the  jurisdiction  of  the  King  of  the  French,  or  that  the  defendant  gation  Co. 
was  domiciled  in  France.  He  might  be  domiciled  in  England,  and 
resident  here,  although  a  French  subject.  The  plea,  moreover, 
admits  that  the  defendant  was  an  owner,  in  common  with  the  other 
members  of  the  Company.  And  if  it  be  taken  to  allege  that  the 
Company  is  a  corporate  body,  it  is  bad,  because  the  plaintiffs  could 
not  sue  a  foreign  corporation  in  the  Courts  of  this  country,  and  there- 
fore are  left  without  remedy,  if  the  defendant  be  not  individually 
responsible.  The  rule  of  law  is,  that  whatever  goes  merely  to  the 
mode  of  remedy  for  a  wrongful  act,  is  to  be  adjudged  on  according 
to  the  lex  fori:  Story  on  the  Conflict  of  Laws,  ch.  14,  ss.  556,  557. 
The  fourth  and  fifth  pleas  are  also  bad,  for  the  reasons  stated  in 
the  demurrer  book.  In  the  first  place,  they  are  clearly  bad  on 
special  demurrer,  as  not  being  properly  pleaded  by  way  of  estoppel. 
A  plea  is  not  good  by  way  of  estoppel,  unless  it  commences  and 
concludes  properly,  by  relying  upon  the  estoppel :  1  Saund.  825  a  ; 
Bac.  Abr.,  Pleas,  (B.  11) ;  Vin.  Abr.,  Estoppel.  Secondly,  the  pleas 
do  not  show  that  the  decision  of  the  Court  at  Havre  was  a  judgment  . 
on  the  matter  in  issue  upon  this  record,  or  that  the  question  now 
in  dispute,  viz.,  whether  the  defendants  were  guilty  of  negligence 
in  the  navigation  of  their  vessel,  was  litigated  in  that  Court. 

(Alderson,  B.  :  The  whole  judgment  set  out  is,  that  there  was 
negligence  in  the  plaintiffs  ;  and  it  is  only  matter  of  inference  that 
the  defendant  had  judgment  on  his  defence  that  he  was  not  guilty 
of  negligence.) 

Thirdly,  the  judgment  of  a  foreign  Court,  even  if  it  be  directly  upon 
the  matter  in  question,  is  no  bar  to  an  action  for  the  same  cause 
in  the  Courts  of  this  ♦country.  That  was  settled  in  the  case  of  [  *®S7  ] 
Houlditch  V.  Marquis  of  Donegal  {i),  in  the  House  of  Lords.  In 
that  case  the  Lobd  Chancellor  says  (2) :  ''  Upon  one  point  the  law 
is  perfectly  clear ;  the  judgment  of  a  court  of  record  of  the  country 
where  any  action  is  brought  is  conclusive  between  the  parties  and 
privies  to  that  record.  It  is  equally  clear,  that  the  judgment  or 
decree  of  a  court  of  record  of  a  foreign  country,  or  a  court  in  the 
nature  of  a  court  of  record,  may  be  made  the  ground  of  a  pro- 
ceeding in  the  Courts  of  this  country ;  .  .  .  and  one  question  which 

(1)  8  BHgh.  N.  S.  301 ;  2  CI.  &  F.  470      —479  in  37  E.     .181]. 
[part  of  the  judgment  of  Brougham,  (2)  8  Bligh,  N.  S.  337. 

L.  C.  is  reported  from  2  CL  &  F.  477 
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Gbnebal     arises  in  this  case,  and  which  has  been  made  a  point  of  on  both 

St  BAM  NAVI- 

GATioN  Co.  sides,  is  one  which  has  been  raised  in  some  of  oar  Courts,  in  which 
GuiLLou.  ^^^^^  l^ftve  been  dicta,  with  some  authority  of  judicial  decision,  but 
conJSicting  dicta,  upon  the  point,  namely,  whether  it  is  only  prima 
facie  evidence,  or  ground  of  an  action,  or  conclusive,  not  to  be 
traversed  or  rebutted,  and  not  to  be  averred  against.  The  leaning 
of  my  opinion  is  so  strong,  that  I  can  hardly  call  it  the  inclination 
of  an  opinion  ;  and  we  know  it  is  the  general  sense  of  lawyers  in 
Westminster  Hall,  (notwithstanding  dicta  of  considerable  weight 
coming  from  very  learned  Judges,  obiter  dicta,  to  the  contrary), 
that  the  judgment  of  a  foreign  Court  in  Courts  of  this  country  is 
only  pHmd  facie  evidence,  is  liable  to  be  averred  against,  and  not 
conclusive  "  (i).  His  Lordship  then  proceeds  to  give  his  reasons 
at  length  for  this  opinion ;  and  afterwards,  on  finally  delivering 
the  judgment,  he  says  (2) :  **  I  entered  very  much  at  large  into  my 
views  of  this  case  when  the  argument  closed.  I  stated  that  it 
appeared  to  me  quite  impossible  that  I  should  accede  to  the  pro- 
position that  a  judgment  in  one  country,  pronounced  by  a  Court  of 
competent  jurisdiction,  could  be  used  in  another,  as  conclusive  of 
the  matter."  And  his  Lordship  states  it  as  his  confirmed  opinion, 
''  that  a  judgment  may  be  given  in  evidence,  and  made  the  subject 
[  *888  ]  of  proceedings  in  another  *Court,  in  a  foreign  country  ;  but  that, 
although  it  may  be  made  the  ground  of  that  proceeding,  it  may  be 
met  by  contrary  evidence,  and  the  subject-matter  of  the  judgment 
is  liable  to  be  inquired  into*' (3).  By  the  law  of  France,  also, 
judgments  of  foreign  Courts  are  capable  of  execution  in  that  country, 
but  the  merits  of  the  judgment  are  examinable  there,  whether  it 
was  a  suit  between  Frenchmen,  or  between  a  foreigner  and  a 
Frenchman  (4).     These  are,  in  truth,  no  more  than  pleas  of  evidence, 

(1)  See,  however,   Ooditrd  v.  Oray  350;  Pemberton  y,  Hughes  [18W]  1  Ch. 

(1870)  L.  R  6  a  B.  139  at  p.  149,  40  781,  68  L.  J.  Ch.  281,  C.  A-),  aor  od 

L.  J.  Q.  £.  62  at  p.  65.     The  result  the  ground  that  further  evidence  has 

of  the  authorities  appears  to  be  that  been    subsequently     discovered     (dr 

the  judgment  of  a  foreign    Court  is  Brissac  -  Com^  v.    Baihbone  (1861)   6 

examinable  on  the  ground  of  want  of  H.  &  N.  301,  30  L.  J.  Ex.  238).    See 

jurisdiction  or  fraud  (on  the  Court),  also  the  notes  to  Doe  v.  Oliver,  2  Sm. 

but  not  upon  the   merits    (Bank  of  L.  C.  11th  ed.  pp.  785  to  797,  and  p. 

AuMralasia  v.  Nias  (1851)   16  Q.  B.  821,  post,  note  2.— A.  C. 

717,  20  L.  J.  Q.  B.  484;  Castrique  v.  (2)  8  Bligh.  N.  S.  345,  346. 

Bfhrens  (1861)  3  El.  &  El.  709,  30  L.  J.  (3)  See  Mr.  Justice  Story's  note  <m 

Q.  B.  1 63;  Oodard  v.  Oray  (1870)  L.  B.  that  case,  Conflict  of  Laws,  p.  864,  n. 

6  a  B.  139,  40  L.  J.  Q.  B.  62),  nor  for  [8th  ed.  p.  828]. 

a  mistake  in  English  law  or  in  its  own  (4)  Story,  p.  872,  s.  617   [8th  ed. 

law  or  procedure  (Castrique  v.  Imrie  p.  838], 
(1869)  L.  R.  4  H.  L.  414,  39  L.  J.  C.  P. 
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although  of  what  may  be  said  to  be  strong  evidence.  But,  at  all  Genkbal 
events,  they  do  not  show  a  judgment  upon  the  point  now  in  dispute :  qation  Co.  ' 
the  utmost  it  comes  to  is  that  which  might  occur  at  Nisi  Prius  here,  qui^'lou 
that  the  defendants  in  the  foreign  suit  set  up  the  plaintiff's  negli- 
gence as  an  answer.  That  would  be  no  bar  to  a  new  action  in  this 
country.  The  suit  in  France  was  not  instituted  by  the  present 
plaintiffs,  but  against  them ;  they  were  not,  therefore,  the  actors 
in  the  foreign  Court,  but  were  taken  there  unwillingly.  Then  all 
that  is  alleged  to  have  been  adjudged  is,  that  there  was  negligence 
in  them;  and  there  is  no  statement  of  the  proceedings  in  the 
French  Court,  or  what  were  the  issues  in  this  suit.  The  pleas  do 
not  aver  that  there  was  an  issue  distinctly  joined,  on  which  the 
Court  adjudicated.  There  is  no  finding  on  the  matter  which  is 
the  subject  of  discussion  on  this  record,  viz.,  the  now  defendant's 
negligence.  The  collision  with  his  ship  may  have  been  the  plaintiffs' 
fault,  but  the  sinking  of  their  ship  his  fault. 

Kelly,  for  the  defendant : 

The  third  plea  is  good,  at  least  on  general  demurrer.  The 
question  which  was  intended  to  be  raised  by  that  plea  is,  whether 
an  individual  member  of  a  foreign  corporation  can  be  made  liable 
for  an  injury  done  on  the  high  seas  by  a  servant  of  the  corporation. 
*It  sufficiently  appears,  on  the  face  of  the  plea,  that  this  is  a  foreign  [  *889  ] 
corporation,  or  of  what  we  in  our  law  call  a  corporation. 

(Lord  Abingbb,  C.  B.  :  We  do  not  know  what  a  corporation 
means  in  France.) 

If  it  appear  that  the  defendant  is  a  member  of  a  Company  which 
has  in  France  the  same  incidents  and  immunities  as  a  corporation 
has  in  England,  that  is  sufficient.  The  plea  could  not  state  in 
express  terms  that  it  was  a  French  corporation,  because  the 
defendant  could  not  tell  what  meaning  the  Court  would  put  upon 
that  term. 

(Alberson,  B.  :  The  defendant  does  not  say  that  the  ship  was 
not  his  property. 

Lord  Abinger,  C.  B.  :  The  statement  in  this  plea  would  not 
amount  to  an  allegation  that  this  was  a  corporation  in  this  country. 
The  defendant  should  have  denied  that  he  had  any  individual 
property  in  the  ship,  whereas  all  that  is  stated  is,  that  he  had  no 
interest  but  as  a  partner  in  the  Company.) 
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no  such  word  as  "  corporation  "  in  France. 


(Parke,  B.  :  We  are  now  on  general  demurrer  to  the  plea  :  then 
the  question  is,  whether  it  sufficiently  shows  that  the  defendant 
has  no  property  in  the  ship,  and  therefore  is  not  liable,  but  that 
the  Company,  of  which  he  is  a  member,  is  alone  liable ;  and  what 
the  effect  of  that  is,  as  to  a  wrong  done  on  the  high  seas,  which  is 
the  highway  of  nations.) 

That  is  the  question.  The  defendant  is  sought  to  be  made  liable 
only  by  inference  of  law,  and  that  lets  in  the  question  how  far  he 
is  liable  being  a  subject  of  France.  It  is  difficult  to  see  how  other- 
wise the  defence  could  have  been  pleaded,  except  by  the  introduction 
of  the  word  "  corporation,"  which  would  solve  the  difficulty  as  to 
England,  but  only  creates  one  as  to  France.  The  defendant  is 
only  sought  to  be  made  liable  as  owner,  for  the  act  of  his  servant ; 
he  may  be  so  liable  in  one  country,  but  not  in  another :  then  the 
plea  alleges  that  the  defendant  is  not  responsible,  or  liable  to  l)e 
[  ♦890  ]  sued  ♦individually,  in  his  own  name  or  person,  but  that  the  Com- 
pany alone,  by  their  name,  are  liable  to  be  sued.  Trimhey  v. 
Vignier  (i)  somewhat  resembles  this  case.  There  a  promissory  note 
was  made  by  the  defendant  in  France,  and  indorsed  in  blank  by 
the  payee  in  that  country,  the  maker  and  payee  being  domiciled 
there ;  and  it  was  held,  that  as  no  action  could  have  been  main- 
tained in  the  French  Courts  of  law  in  the  name  of  the  payee,  (the 
indorsement,  according  to  the  law  of  France,  operating  as  a  procu- 
ration only,  and  not  as  a  transfer),  so  no  action  could  be  main- 
tained by  him  in  our  Courts.  It  might  have  been  said  there,  that 
the  defendant  was  liable  in  this  country  by  reason  of  the  law 
merchant.  There  are  several  cases  in  which  the  question  has  been 
considered,  how  far  the  rights  of  foreign  Companies  or  corporations 
are  recognized  in  England,  and  in  all  of  them  the  law  of  this 
country  has  been  governed  by  the  law  of  that  in  which  such  Com- 
panies existed  :  Dutch  West  India  Company  v.  Van  Moses  (2), 
Henriques  v.  Dutch  West  India  Company  (8),  National  Bank  of 
St.  Charles  v.  De  Beiiiales  (4),  Alivon  v.  Fumival  (5).     The  authorities 


(1)  41  B.  R.  578  (1  Bing.  N.  C.  161 ; 
4  Moo.  &  Sc.  695). 

(2)  I  Stra.  612. 

(3)  2  Ld.  Bay.  1532. 


(4)  By.  &  M.  N.  P.  C.  190. 

(5)  40  B.  B.  461  (1  Or.  M.  &  H. 
277). 
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on  this  sabject  are  collected  in  the  last  edition  of  Story  on  the     Oknbrai. 
Conflict  of  Laws,  p.  811 ;  where  the  general  principle  is  laid  down,    oation  Co. 
that,  "  in  regard  to  the  merits  and  rights  involved  in  actions,  the     quillou. 
law  of  the  place  where  they  originated  is  to  govern  ;  but  the  forms 
of  remedies,  and  the  order  of  judicial  proceedings,  are  to  be  according 
to  the  law  of  the  place  where  the  action  is  instituted,  without  any 
regard  to  the  domicile  of  the  parties,  the  origin  of  the  right,  or  the 
country  of  the  act."    [He  referred  to  Melan  v.  Duke  de  Fitzjames  (l), 
Holman  v.  Johnson  (2),  and  Rex  v.  Depardo  (3).] 

With  respect  to  the  other  pleas,  it  appears  that  both  these  parties  C  ^^^  ] 
submitted  the  whole  case  to  a  Court  of  competent  jurisdiction,  and 
the  plaintiffs  ought  not  to  be  permitted  again  to  litigate  the  same 
matter  here.  In  Tarleton  v.  Tarleton  (4),  the  judgment  of  a  foreign 
Court  of  competent  jurisdiction  on  the  same  matter  was  held  con- 
clusive. In  Phillips  V.  Hunter  (6),  Eyre,  Ch.  J.,  says,  "  It  is  in  one 
way  only  that  the  sentence  or  judgment  of  the  Court  of  a  foreign 
state  is  examinable  in  our  Courts,  and  that  is,  when  the  party  who 
claims  the  benefit  of  it  applies  to  our  Courts  to  enforce  it.  .  .  .  In 
all  other  cases,  we  give  entire  faith  and  credit  to  the  sentences  of 
foreign  Courts,  and  consider  them  as  conclusive  upon  us."  With 
respect  to  the  objection,  that  the  judgment  is  not  pleaded  by  way 
of  estoppel,  the  answer  is,  that  it  can  only  be  so  pleaded  where  it 
is  matter  of  record,  but  a  foreign  judgment  is  not  a  record  in  this 
country :  Harns  v.  Saunders  (6). 

(Pabke,  B.  :    In  Plummer  v.   Woodburne  (7),  a  foreign  judgment 
was  pleaded  by  way  of  estoppel :  so  also  in  Obiciui  v.  Bligh  (8).) 

The  Solicitor-General,  in  reply,  was  desired  to  confine  himself 
to  the  question  on  the  third  plea  : 

Suppose  a  tort  committed  by  a  Frenchman  against  an  Englishman 
in  a  part  of  Africa  where  no  law  exists  ;  could  it  be  any  answer  *to  [  *893  ] 
an  action  here,  that  by  the  French  law  the  defendant  was  not  liable 
to  an  action  ?  But  all  that  this  plea  imports  is,  that  the  action 
ought  to  have  been  against  the  Company  by  its  name ;  it  does  not 
say  that  the  shareholders  are  not  liable.    On  the  face  of  the  plea, 

(1)  35  E.  E.  299  (1  Bos.  &  P.  138).  Dowl.  &  Ey.  471). 

l2)  Cowp.  341.  (7)  4  B.  &  C.  625 ;  7  Dowl.  &  Ey. 

(3)  9  E.  E.  693  (1  Taunt.  26).  25. 

(4)  4  M.  &  S.  20.  (8)  34  E.  E.  730  (8  Bing.  335 ;  1  Moo. 

(5)  2  E.  E.  353  (2  H.  Bl.  411).  &  Sc.  477). 

(6)  28  U.  E.  310  (4  B.  &  C.  411  ;  6 
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this  appears  to  be  an  ordinary  commercial  partnership.  There  is 
no  allegation  that  either  the  property  or  the  person  of  the  defendant 
could  not  be  made  liable  for  the  damages :  nor  is  there  any  allega- 
tion that  he  is  not  domiciled  and  resident  in  England,  so  as  to  owe 
allegiance  to  the  whole  English  law.  He  admits  himself  to  be  the 
owner  of  the  ship. 

(Parke,  B.  :  No  otherwise  than  as  a  proprietor  of  shares  in  the 
Company.  The  whole  question  is,  looking  at  the  plea  on  general 
demurrer,  whether  it  contains  sufficient  averments  to  show  that 
this  Company  is  in  the  nature  of  an  English  corporation,  so  that 
members  of  it  are  not  proprietors  of  the  property  of  the  Company.) 

Not  a  word  is  said  as  to  any  corporate  character  of  the  Company. 
The  defendant  does  not  say  the  shareholders  are  not  individually 
liable,  but  only  that  he  is  not  liable  to  be  sued  in  this  action.  The 
plea  merely  points  to  the  form  of  the  remedy  against  the  Company 
— that  they  are  the  parties  to  be  '*  sued  and  impleaded."  Neither 
does  it  aver  that  there  were  any  other  shareholders,  so  that,  for 
aught  that  appears,  the  defendant  alone  may  constitute  the  whole 
"  Compagnie."  The  Court  cannot  infer  the  French  law  any  farther 
than  as  it  is  distinctly  stated  in  pleading. 

Cur,  adv.  vuU* 

The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B.  : 

The  Court  (Lord  Abikger,  my  brothers  Alderson  and  Gurnet, 
and  myself)  have  delayed  giving  their  judgment  in  this  case,  not 
on  account  of  the  difficulty  of  the  question  of  law  which  arises  in 
it,  but  of  the  obscurity  *of  the  language  used  in  the  third  plea,  and 
the  doubt  as  to  its  true  construction. 

With  respect  to  the  fourth  and  fifth  pleas,  we  all  agree  that  they 
are  bad  in  form ;  and  the  objection,  being  pointed  out  on  special 
demurrer,  must  prevail.  These  pleas  contain  no  answer  to  the 
declaration  by  way  of  denial,  or  confession  and  avoidance,  but  are 
pleaded  in  the  nature  of  an  estoppel.  The  substance  of  the  plea 
is,  that  the  cause  of  action  has  been  already  adjudicated  upon,  in 
a  competent  Court,  against  the  plaintiffs,  and  that  the  decision  is 
binding  upon  them,  and  that  they  ought  not  to  be  permitted  again 
to  litigate  the  same  question.  Such  a  plea  ought  to  have  had  a 
proper  commencement  and  conclusion,  ''  that  the  plaintiffs  onght 
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not  to  be  admitted  to  say  that  the  defendant  was  guilty:"  as  in  gbnkral 
the  case  of  Plummer  v.  Woodbiirne  (i),  in  which  a  foreign  judgment  gation  Co. 
was  pleaded  by  way  of  estoppel. 

It  becomes,  therefore,  unnecessary  to  give  any  opinion  whether 
the  pleas  are  bad  in  substance ;  but  it  is  not  to  be  understood  that 
we  feel  much  doubt  on  that  question.  They  do  not  state  that  the 
plaintiffs  were  French  subjects,  or  resiant,  or  even  present  in  France, 
when  the  suit  began,  so  as  to  be  bound  by  reason  of  allegiance,  or 
domicile,  or  temporary  presence,  by  a  decision  of  a  French  Court ; 
and  they  did  not  select  the  tribunal  and  sue  as  plaintiffs ;  in  any 
of  which  cases  the  determination  might  have  possibly  bound  them. 
They  were  mere  strangers,  who  put  forward  the  negligence  of  the 
defendant  as  an  answer,  in  an  adverse  suit  in  a  foreign  country, 
whose  laws  they  were  under  no  obligation  to  obey  (2). 

The  fourth  and  fifth  pleas  are,  therefore,  both  bad,  and  our 
judgment  upon  the  demurrer  to  them  must  be  for  the  plaintiffs. 

With  respect  to  the  third  plea,  the  difl&culty  the  Court  *have  had       [  *^9o  ] 
is,  to  determine  its  meaning,  the  language  used  being  obscurCf 
perhaps  purposely  so. 

The  injury  complained  of  is  averred  to  have  risen  on  the  high 
seas,  out  of  the  jurisdiction  of  England,  and  not  to  have  been 
committed  by  the  defendant  personally,  but  by  a  third  person,  who 
was  master  of  a  French  vessel,  the  defendant  being  a  French  subject. 
So  far  the  plea  is  free  from  obscurity.  If  the  defendant  was  not 
liable  for  the  acts  of  that  other  by  that  law  which  is  to  govern  this 
case,  he  has  a  good  defence  to  the  action ;  and,  for  the  defendant, 
it  is  contended  that  the  plea  means  to  aver  that,  by  the  law  of 
France,  he  was  not  liable  for  those  acts,  but  that  a  body  established 
by  the  French  law,  and  analogous  to  an  English  corporation,  were 
the  proprietors  of  the  vessel,  and  alone  liable  for  the  acts  of  the 
master,  who  was  their  servant,  and  not  the  servant  of  the  indi- 
viduals composing  that  body  ;  and,  if  such  be  the  true  construction 
of  this  plea,  we  are  all  strongly  inclined  to  think  that  there  is  a 
good  defence  to  this  action.  On  the  other  hand,  the  plaintiffs 
contend,  that  the  plea  only  means,  that  in  the  French  Courts  the 
mode  of  proceeding  would  be  to  sue  the  defendant  jointly  with  the 
other  shareholders  of  the  Company  under  the  name  of  their  associa- 
tion ;  and,  if  this  be  the  true  construction  of  the  plea,  we  all  concur 

(1)  4  B.  &  C.  625.  L.  J.  Q.  B.  73 ;  and  see  also  Sirdar 

(2)  Approved,  Schibshy  v.  Westenholz  Qurdyal  Singh  v.  liajah  of  Faridkote 
(1870^   L,   R.  6  Q.  B.  1^5,   162,   40      [1894]  A.  C.  670,  683.— A.  C. 
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in  the  opinion  that  the  plea  is  bad  ;  for  it  is  well  established,  that 
the  forms  of  remedies  and  modes  of  proceeding  are  regulated  solely 
by  the  law  of  the  place  where  the  action  is  instituted — the  lex  fori  ; 
and  it  is  no  objection  to  a  suit  instituted  in  proper  form  here,  that 
it  would  have  been  instituted  in  a  different  form  in  the  Court  of 
the  country  where  the  cause  of  action  arose,  or  to  which  the 
defendant  belongs :  De  la  Vega  v.  Vianna  (i)  ;  Story  on  the  Conflict 
of  Laws,  s.  556. 

On  the  question  as  to  the  true  construction  of  the  plea,  we  have 
entertained  much  doubt,  and  are  not  ultimately  agreed. 

My  Lord  Abinger,  and  my  brother  Alderson,  think  that, 
construing  the  plea  most  strongly  against  the  defendant,  it  means 
only  that  the  defendant  ought  to  be  sued  jointly  with  his  co-owners, 
and  in  the  name  of  the  society.  My  brother  Gurnby  and  I  think, 
certainly  not  without  some  doubt,  that  it  must  be  construed  to 
mean  that  the  defendant  is  not  individually  responsible,  that  is, 
liable  in  any  way  for  the  acts  of  the  master  by  the  law  of  France. 

This  difference  is  of  little  importance  to  the  ultimate  decision  of 
the  case.  There  can  be  no  judgment  upon  the  demurrer ;  but  if 
the  plea  is  to  be  understood  in  the  sense  which  my  brother  Gueksy 
and  I  ascribe  to  it,  the  same  defence  will  be  open  on  the  general 
issue. 

Judgment  for  the  plaintiffs  on  the   demurrers   to  the 
fourth  and  fifth  pleas. 


1843. 
July  10. 

Uxeh.  of 
Pleas, 

[901] 


LOCKE  AND  Others  v.  JAMES. 

(11  Meeson  &  Welsby,  901—912;  S.  C.  13  L.  J.  Ex.  186.) 

A  testator,  by  his  will  duly  executed,  devised  certain  real  estates  to 
B.  N.  in  fee,  subject  to  and  charged  with  an  annuity  of  six  hundred  pounds 
a  year,  which  he  gave  to  his  daughter  £.  J.  for  her  life,  with  powers  of 
distress  and  entry  on  the  devised  estates,  in  case  the  annuity  were  in 
arrear.  He  subsequently  erased  with  a  pen  the  word  '*  six,"  and  inserted 
over  it  the  word  *'  two,"  leaving  however  the  word  '* six"  legible,  in  euch 
place  where  it  occurred ;  and  on  the  same  day  he  added  a  memorandum  or 
codicil  to  his  will,  signed  by  him  in  the  presence  of  one  witness  only, 
recognizing  the  above  alterations. 

Held,  that  the  substitution  of  **two"  for  "six"  hundred  was,  under 
these  circumstances,  inoperative,  and  that  £.  J.  retained  a  legal  interest  in 
the  annuity  of  600/. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiffs'  close,  and   seizing   the  cattle  of  the  plaintiffs,  which 

(1)  35  B.  E.  298  (1  B.  &  Ad.  284). 


VOL.  LXiii.J     1843.    EX.     11  MEE.  &  W.  901—902.  823 

trespasses  the  defendant  justified  as  a  distress  for  the  arrears       Locks 
of  an  annuty  of  600Z.,  alleged  by  her  plea  to  have  been  granted       james. 
to  her  by  the  will  of  one  Ralph  Nicholson  the  elder,  and  to  be 
thereby  charged  upon  and  payable  out  of  certain  lands,  of  which 
the  close  on  which  the  distress  was  made  was  parcel. 

The  plaintiffs  traversed  that  such  annuity  of  600Z.  was  so  granted 
and  charged,  and  thereon  issue  was  joined;  and  as  the  proper 
finding  of  that  issue  depended  on  a  question  of  law,  the  parties 
agreed  that  judgment  should  be  entered  in  pursuance  of  the  25th 
section  of  the  8  &  4  Will.  lY.  c.  42,  according  to  the  opinion  of  the 
Court  upon  the  following  facts : 

October  18th,  1828.— The  said  Ralph  Nicholson  the  elder,  by  his 
will  of  this  date,  and  which  was  duly  signed  and  attested  according 
to  the  law  as  it  then  existed,  so  as  to  pass  and  charge  real  estates, 
after  directing,  in  the  first  place,  that  all  his  just  debts,  and  funeral 
and  testamentary  expenses,  should  be  paid  and  satisfied,  proceeded 
as  follows  :  "  I  give,  devise,  and  bequeath  all  my  estates  situate  in 
the  parishes  of  Utting  and  Langford,  and  of  Woodham-Ferris,  all 
in  the  county  of  Essex,  unto  my  son  Ralph  Nicholson,  his  heirs 
and  assigns  for  ever,  subject  to  and  charged  with  the  payment  of 
an  annuity  or  clear  yearly  sum  of  six  hundred  pounds,  which  I  give 
to  my  daughter  Elizabeth  James  for  and  during  her  natural  life, 
to  be  paid  to  her  by  equal  half-yearly  payments,  from  the  first  of 
the  usual  quarter  days  after  my  death,  but  without  any  anticipation 
or  assignment  of  the  growing  payment  thereof,  for  her  sole  use  and 
benefit,  independent  of  any  future  husband,  and  so  as  not  to  be 
subject  to  his  debts,  engagements,  or  ♦control,  so  that  her  receipt  [  •902 1 
may  from  time  to  time  be  a  good  and  sufficient  discharge  from  the 
same." 

The  will  then  contained  a  declaration,  that  when  and  so  often  as 
the  said  annuity  of  6002.,  or  any  part  thereof,  should  be  in  arrear 
for  one  calendar  month  after  any  of  the  days  of  payment,  it  should 
be  lawful  for  the  said  Elizabeth  James  to  take  and  distrain  upon 
any  part  of  the  premises  so  charged  with  the  payment  thereof,  for 
the  purpose  of  satisfying  the  arrears  of  the  said  annuity ;  and  by 
the  said  will  power  was  also  given  to  the  said  Elizabeth  James,  in 
the  event  of  the  said  annuity  of  600L,  being  in  arrear  after  any  of 
the  days  of  payment,  to  enter  upon  the  premises  so  charged  with 
the  payment  thereof,  and  to  hold  the  same,  and  to  receive  the  rents, 
until  she  should  be  fully  satisfied  the  arrears  of  the  said  annuity. 
And  after  other  bequests  and  dispositions,  the  testator,  as  to  all  the 
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LooKB       rest,  residue,  and  remainder  of  his  estate,  after  payment  of  his 

James.       just  debts,  funeral  and  testamentary  expenses,  and  the  legacies 

and  annuities  thereinbefore  bequeathed,  and  the  duty  payable  in 

respect  thereof,  gave  and  bequeathed  the  same  unto  his  son  Ralph 

Nicholson,  his  heirs,  executors,  administrators,  and  assigns. 

15th  August,  1830. — ^On  this  date  the  testator  erased  with  his  pen 
the  word  "six,"  in  each  case  where  it  occurred  in  the  said  will  with 
reference  to  the  said  annuity  therein-mentioned  to  have  been  given 
to  the  said  Elizabeth  James,  and  inserted  over  the  same  the  word 
"  two,"  leaving,  however,  the  word  "  six  "  still  legible  in  each  case 
where  it  had  originally  occurred ;  and  on  the  same  day  he  added  a 
memorandum  or  codicil  to  his  will,  signed  by  him  in  the  presence 
of  one  witness  only,  referring  to  the  said  alteration  as  follows: 
"The  alterations  in  the  first  sheet  and  in  the  second  sheet,  all 
relating  to  the  said  annuities  left  to  my  daughter  Elizabeth  James 
and  her  children,  were  made  by  me  the  15th  of  August,  1880. 
Witness  my  hand,  Ralph  Nicholson." 
[  903  ]  The  testator  added  two  other  memoranda  by  way  of  codicils  to 

his  said  will,  the  first  bearing  date  the  1st  of  February,  1831,  and 
the  other  without  a  date,  neither  of  which  were  attested ;  the  first 
stating  that  he  had  cancelled  the  legacies  to  his  executors,  and 
referring  to  the  obliterations  in  sheet  5  to  that  effect ;  and  the 
other  referring  to  the  appointment  of  an  additional  executor ;  and 
also  a  third  memorandum  by  way  of  codicil,  signed  by  him,  bot 
without  date  and  unattested,  by  which  he  stated  that  he  had  can- 
celled the  annuity  he  bequeathed  to  Edward  Thomas,  in  sheet  2  in 
the  said  will. 

16th  December,  1831. — The  testator  died  without  further  altering 
his  will,  and  the  same  was  proved  by  all  the  executors  therein 
named,  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury, 
on  the  30th  of  the  same  month.  The  personal  estate  of  the  testator 
is  sufficient  to  pay  his  debts,  and  the  annuity  or  yearly  sum  of 
6002.,  originally  mentioned  in  the  said  will,  and  also  all  other 
annuities  and  legacies  bequeathed  thereby.  The  plaintiffs  are  the 
devisees  in  trust,  under  the  last  will  and  testament  of  Ralph 
Nicholson  the  son,  referred  to  in  the  above-mentioned  will,  of 
the  lands  and  hereditaments  devised  to  him  by  the  said  will  of 
Ralph  Nicholson  the  elder,  including  the  close  in  question. 

Either  party  may  produce  at  the  argument  the  will  itself  and 
codicils,  and  which  may  be  read  and  referred  to  as  part  of  the  special 
case.    The  question  for  the  opinion  of  the  Court  is,  whether  the  said 
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Elizabeth  James  is  entitled,  under  the  will  of  Ealph  Nicholson       Lockk 
the  elder,  to  an  annuity  of  600/.,  charged  upon  the  lands  therein       jamks. 
mentioned,  to  be  devised  to  Ralph  Nicholson,  the  son,  or  to  an 
annuity  of  200Z.  only,  under  the  said  will  and  codicils  thereto, 
charged  upon  the  said  lands. 

If  the  defendant  Elizabeth  James  is  entitled  to  an  annuity  of 
600Z.  charged  upon  the  above-mentioned  lands,  then  judgment  is 
to  be  entered  for  the  defendant ;  if  not,  *judgment  is  to  be  entered       [  *^^  1 
for  the  plaintiffs,  with  40^.  damages. 

The  case  was  argued  in  the  course  of  these  sittings  (June  23),  by 

Martin,  for  the  plaintiffs : 

The  effect  of  the  will  and  codicil  is,  that  an  annuity  of  200Z.  only 
is  charged  upon  the  real  estate,  in  favour  of  the  defendant.  The 
case  of  Booth  v.  BlundeU  (i)  establishes,  that  where  a  testator  dies 
possessed  of  personal  as  well  as  real  estate,  the  personalty  is  the 
primary  fund  to  which  to  resort  for  the  satisfaction  of  legacies, 
although  they  are  charged  by  the  will  upon  the  real  estate.  And 
Fitzgerald  v.  Field  (2)  is  an  express  authority  that  the  same  rule  is 
applicable  to  annuities  as  to  legacies,  in  this  respect.  This  is,  in 
truth,  merely  a  bequest  out  of  the  personalty,  with  the  right  to 
resort  to  the  real  estate  in  aid  of  it :  Bickham  v.  Cruttwell  (3). 

Then,  inasmuch  as  the  alteration  in  the  amount  of  the  annuity 
is  made  by  a  codicil  which,  for  want  of  a  sufficient  attestation, 
cannot  operate  as  a  devise  of  the  real  estate,  the  rule  as  to  principal 
and  accessory  applies ;  the  principal  being  gone,  the  accessory,  the 
remedy  against  the  land,  is  gone  also,  and  such  remedy  remains 
merely  in  respect  of  the  reduced  annuity. 

(Parke,  B.  :  The  testator  makes  an  alteration  with  respect  to  a 
charge  upon  land,  and  that  cannot  take  effect.  The  question  is, 
whether,  if  the  alteration  cannot  take  effect  to  the  full  extent  of  the 
testator's  intention,  it  shall  take  effect  at  all.  It  is  evident  be  did 
not  intend  to  make  any  alteration,  unless  it  could  take  effect  as  to 
the  charge  on  the  land.) 

This  being  primarily  a  charge  on  the  personal  estate,  it  is  revoked 
pro  tanto ;  and  the  primary  charge  being  revoked,  the  accessory, 
viz.,  the  remedy  by  distress  against  the  land,  given  in  another  part 
of  the  will,  can  also  exist  only  in  respect  of  the  reduced  annuity. 

(1)  13  R  R.  93  (1  Mer.  193).  (3)  45  B.  R.  380  (3  My.  &  Cr.  763). 

(2)  25  E.  R.  97  (1  Ruse,  425). 
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LocKB  The  *ca8e  of  Brudenell  v.  Boughton  (i)  is  directly  in  point  for  this 
James.  pnrpose.  There  it  was  held,  that  wherever  a  testator  gives  a  per- 
[  *^0o  ]  sonal  legacy  charged  on  real  estate,  and  by  a  codicil  not  attested 
according  to  the  Statute  of  Frauds  the  legacies  are  diminished  in 
amount,  the  reduced  legacies  only  are  a  charge  upon  the  land. 
That  case  was  recognized  in  Habergham  v.  Vincent  (2),  The  Duke  of 
Bolton  v.  Williams  (s),  and  The  Attorney-General  v.  Ward  (4). 

(Parke,  B.  :  The  question  here  is  not  as  to  the  effect  of  the 
codicil,  but  quo  animo  the  erasures  were  made  in  the  will.  If  they 
were  only  conditional,  in  order  to  the  substitution  of  a  new  charge, 
then  the  question  is,  whether,  as  they  cannot  so  operate,  the 
cancellation  is  not  void  altogether.) 

The  effect  is  the  same,  however  the  revocation  takes  place.  No 
particular  form  is  necessary  for  revoking  a  bequest  of  personalty ; 
it  is  only  necessary  to  show  a  clear  intention  to  revoke,  which  the 
testator  does  here  by  these  obliterations.  If  the  will  related  merely 
to  personalty,  this  clearly  would  be  a  good  revocation,  and  there 
would  be  a  substituted  bequest  of  200/.  a  year  instead  of  600/. 
And  where  there  is  a  good  bequest  out  of  personalty,  and  there  is 
personal  estate  to  satisfy  it,  if  it  be  revoked  or  modified,  the 
auxiliary  charge  upon  the  land  is  altered  too.  The  sixth  section 
of  the  Statute  of  Frauds  expressly  declares  that  a  will,  even  of 
lands,  shall  be  revoked  by  obliteration,  as  well  as  by  a  subsequent 
testamentary  instrument;  and  the  only  question  in  this  case  is, 
is  there  a  valid  substitution  of  the  smaller  gift  for  that  which  is 
obliterated  ? 

(BoLFB,  B. :  Is  it  not  the  same  in  effect  as  if  two  legacies  were 
given,  of  600/.  and  200/.,  and  there  were  an  obliteration  of  the 
former  ?) 

Yes  ;  and  that  would  be  a  good  revocation,  whether  it  were  a  charge 
on  the  land  or  otherwise. 

Coote,  contra : 

[  «906  ]  The  defendant  is  entitled  to  an  annuity  *or  rent-charge  of  600/. 

a  year  during  her  life.  This  is  a  specific  devise  of  realty,  charged 
with  the  payment  of  this  annuity,  which  distinguishes  this  case 

(1)  2  Atk.  268.  Jones  v.   HarH;  47  R.  R.  285  (9  V«, 

(2)  2  Ves.  Jr.  204.  494).— A.  C] 

(3)  Cited  2  Vea.  Jr,  216.     [See  also         (4)  3  Ves.  327, 
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from  those  that  have  been  cited.  Other  parts  of  the  testator's  jxkjke 
freehold  estates  are  then  given  to  other  persons  for  other  pur-  jamrs. 
poses;  and  then  comes  the  residuary  clause,  whereby  all  his 
residuary  real  estate  is  made  subject  to  the  annuities  and  legacies. 
If  by  the  erasures  and  alterations  in  the  will  the  testator  had  fully 
effected  his  purpose  of  revocation,  why  should  he  make  the  codicil 
to  confirm  those  alterations  ?  It  is  clear  on  the  authorities  that  he 
has  not  effected  his  purpose  of  reducing  this  annuity.  A  testator 
may,  no  doubt,  revoke  a  bequest  in  his  will  by  obliteration,  but  it 
must  be  done  animo  revocandi ;  if  it  be  not  so,  but  merely  for  the 
purpose  of  substitution,  the  sixth  section  of  the  Statute  of  Frauds 
does  not  apply,  and  the  case  must  be  looked  at  subject  to  the  general 
restrictions  of  that  statute:  Short  v.  Smith  (i) ;  Kirke  v.  Kirke{2). 
If,  therefore,  there  had  been  no  codicil,  this  obliteration  alone  could 
not  have  revoked  the  original  gift.  But  then  the  plaintiffs  rely  on 
the  rule  of  equity,  which  is  stated  in  Sheddon  v.  Goodnch  (3),  that 
where  there  is  a  charge  on  land  by  way  of  pledge  or  security  for  a 
gift  of  personalty,  if  that  gift  be  taken  away  or  altered,  the  pledge 
also  fails  or  is  altered  accordingly.  But  that  rule  is  applicable  only 
to  the  case  of  general  legacies  charged  on  the  whole  real  and  per- 
sonal estate.  Here,  however,  the  personal  estate  is  not  primarily 
charged,  but  the  real  estate  which  is  specifically  devised  to  the 
testator's  son. 

(BoLFE,  B. :  If  the  son  had  died  in  his  lifetime,  which  would  have 
borne  the  annuity,  the  heir  or  the  executor  ?) 

The  land  would  have  descended  to  the  heir,  he  being  a  trustee  for 

the  annuitant.     In  Brudenell  v.  Boughton,  the  legacies  were  mere 

personal  gifts,  and  there  followed  a  general  devise  of  real  estate, 

after  payment  ♦of  debts  and  legacies.     In  such  a  case,  no  doubt,       [  ♦907  ] 

the  personal  estate  is  primarily  charged,  because  the  law  presumes 

a  direction  to  the  executors  to  pay  the  legacies  out  of  it.    It  cannot 

be  argued  that  any  express  words  of  exemption  of  the  personal 

estate  are  required,  in  respect  to  legacies  or  annuities,  though 

there  are  in  respect  to  debts,  which  by  law  are  charged  on  the 

personal  estate.     [He  referred  to  Kirke  v.  Kirke  (4),  Fitzgerald  v. 

Field  (5),  and  Beckett  v.  Harden  (6).] 

(1)  4  East,  419.  (4)  4  Russ.  448. 

(2)  4  Kuss.  435.  (5)  25  B.  B.  97  (1  Russ.  425). 

(3)  8  Yes.  68K  (6)  4  M.  &  S.  1. 
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Locke  Martiiiy  in  reply.      *     ♦     * 

James.  Cur.  adv.  rtilt. 

[908] 

[  '•'OS  ]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

The  material  facts  in  this  case  were  as  follows : 

Balph  Nicholson,  by  his  will,  duly  signed  and  published  in  the 
presence  of  and  attested  by  three  witnesses,  devised  certain  real 
estates  in  Essex  to  his  son  Ralph  Nicholson  in  fee,  charged  with 
the  payment  of  an  annuity  of  six  hundred  pounds  to  his  daughter 
Elizabeth  James,  the  defendant,  for  her  life,  with  the  usual  powers 
of  distress  and  entry ;  and  after  various  other  devises  and  bequests, 
he  gave  all  the  residue  of  his  estate,  after  payment  of  his  debts,  and 
the  legacies  and  annuities  thereinbefore  bequeathed,  and  the  duty 
payable  thereon,  to  his  said  son,  his  heirs,  executors,  and  adminis- 
trators. On  the  15th  of  August,  1880,  the  testator  with  his  pen 
[  •910  ]  erased  the  word  **  six,"  in  the  gift  of  *the  annuity,  and  wrote  over 
it  the  word  "two,"  leaving,  however,  the  word  "six"  still  legible: 
and  on  the  same  day,  he  signed  a  codicil  in  the  presence  of  and 
attested  by  one  witness  only,  mentioning  that  he  had  on  that  day 
made  the  above-mentioned  alteration. 

The  testator  died  in  December,  1881,  and  his  will  and  codicil, 
with  other  codicils  not  material  to  be  now  considered,  were  duly 
proved  soon  after  his  decease,  and  the  executors  possessed  them- 
selves of  his  personal  estate,  which  was  more  than  sufScient  to 
satisfy  his  debts  and  legacies,  including  the  annuities. 

The  plaintiffs  are  the  parties  entitled  to  the  real  estate  under 
Balph  Nicholson,  the  devisee,  and  they  have  brought  the  present 
action,  which  is  an  action  of  trespass  for  seizing  their  goods  under 
a  distress.  The  question  is,  whether  the  defendant  is  entitled  under 
the  will  and  codicil  to  an  annuity  of  6002.  per  annum,  or  to  an 
annuity  of  2002.  per  annum  only.  If  she  is  entitled  to  600Z.  per 
annum,  then  it  is  admitted  that  the  distress  was  lawful,  and  that 
this  action  cannot  be  maintained. 

It  was  not,  and  indeed  could  not  have  been,  disputed,  but  that  if 
the  annuity  had  been  charged  on  the  real  estate  only,  then  neither 
the  erasure  nor  the  codicil  would  have  affected  it.  The  erasure 
would  have  had  no  effect,  because  the  testator  did  not  mean  to 
destroy  the  annuity  of  6002.  per  annum  in  any  other  way  than  by 
substituting  for  it  an  annuity  of  2002.  per  c^nnum.     Th^  substitution 
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in  the  will  was  inoperative,  having  been  made  after  the  subscription       Lockb 
of  the  witnesses,  not  in  their  presence,  and  without  republication ;       jam' es. 
and  the  substitution,  for  the  purpose  of  giving  effect  to  which  the 
erasure  was  made,  thus  failing,  the  law  is  clear  that  the  erasure 
fails  also.    It  is  treated  as  an  act  done  by  mere  mistake,  sine  animo 
cancellandi.    What  the  testator  in  such  a  case  is  considered  to  have 
intended,  is  a  complex  act,  to  undo  a  previous  gift,  for  the  purpose 
of  making  another  gift  in  its  place.     If  the  latter  ^branch  of  his       [  *9n  ] 
intention  cannot  be  effected,  the  doctrine  is,  that  there  is  no 
sufficient  reason  to  be  satisfied  that  he  meant  to  vary  the  former 
gift  at  all.     The  codicil  or  memorandum,  being  unattested,  clearly 
could  have  no  effect  on  the  disposition  of  the  real  estate. 

But  on  the  part  of  the  plaintiffs  it  is  argued,  that,  taking  such  to 
be  the  law  where  the  gift  relates  to  real  estate  only,  yet  here  the 
case  is  different,  for  that,  looking  to  the  whole  will,  the  personal 
estate  would  be  the  primary  fund  for  payment  of  the  annuity,  the 
real  estate  being  liable  only  in  case  the  personal  estate  should  be 
deficient.  And  then  it  was  said,  the  erasure  and  codicil  together 
would  certainly  have  the  effect  of  reducing  the  annuity,  so  far  as  it 
was  payable  out  of  the  personal  estate,  and  so,  by  necessary  conse- 
quence, must  affect  the  real  estate,  which  is  merely  charged  by  way 
of  security,  in  case  the  personal  estate  should  be  insufficient.  And 
in  support  of  this  proposition  the  plaintiffs  relied  mainly  on  the 
case  of  Brudenell  v.  BoughUniy  before  Lord  Hardwicke.  The 
defendant's  counsel,  on  the  other  hand,  contended  that,  even 
supposing  Bnidenell  v.  Bonghton  to  have  been  well  decided,  yet 
it  did  not  apply  to  a  case  like  the  present,  but  only  to  the  case 
of  a  general  charge  of  legacies;  and  he  referred  to  The  Attoiiiey- 
General  v.  Ward,  Kirke  v.  Kirke,  Beckett  v.  Harden,  and  other 
cases. 

We  do  not  think  that,  in  order  to  decide  this  case,  we  are  bound 
to  discuss,  or  indeed  that  we  should  be  warranted  in  discussing,  the 
question  as  to  what  effect  a  court  of  equity  might  give  to  the  acts 
of  this  testator.  The  question  for  our  decision  is  a  mere  legal 
question.  The  testator  by  his  will  gave  to  the  defendant  a  legal 
interest  in  his  lands  (for  an  annuity  charged  on  land,  with  a  power 
of  distress,  is  clearly  a  legal  interest),  and  what  we  have  to  decide 
is,  whether  that  legal  interest  has  since  been  altered.  We  are  clearly 
of  opinion  that  it  has  not.  It  is  *clear,  that  if  the  annuitant  had  [  *912  ] 
nothing  but  the  land  to  resort  to,  her  interest  would  have  remained 
unaltered,  for  the  reasons  already  mentioned,  and  the  circumstance 
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LocKE  that  she  may,  through  the  mediam  of  a  court  of  equity,  have 
James.  another  fund  liable  to  her  demand,  cannot  possibly  affect  our  judg- 
ment. A  court  of  law  cannot  look  to  anything  but  the  legal  rights 
of  the  parties ;  if,  by  means  of  the  erasure  and  codicil,  that  which 
was  originally  a  right  to  or  a  security  for  600/.  per  annum,  has  now 
become  a  security  for  200Z.  per  annum  only,  the  parties  injured  by 
the  attempt  to  enforce  the  larger  demand  must  have  recourse  to  a 
court  of  equity  for  relief.  The  legal  interest  remains  as  it  was 
originally. 

That  legal  interest  is  a  rent-charge  of  GOOL  per  annum,  created 
by  a  will  duly  executed  and  attested.  The  gift  of  this  legal  interest 
has  not  been  cancelled,  for  the  erasure  was  made  sine  animo  cancel- 
landi.  It  has  not  been  affected  by  the  codicil,  for  the  codicil  is  not 
duly  attested,  and  therefore  cannot  even  be  looked  at,  so  far  as  the 
real  estate  is  concerned.     On  this  short  ground  there  must  be 

Judgment  for  the  defendant. 


IN    THE    QUEEN'S    BENCH. 

1844.  In  re  The  TITHE   COMMISSIONERS    (YSTRAD- 

'^!!L^*  GUNLAIS  COMMUTATION). 

[  287  ]  (13  i^.  J.  Q.  B.  287—289.) 

Tithes — ^Tithe  Commutation  Acts — ^Boundary — Jurisdiction — Prohibition. 

In  one  of  two  adjoining  parishes  in  different  counties,  the  commutation 
of  tithes  had  been  made  by  voluntary  agreement,  and  in  the  other  by  a 
compulsory  award  of  the  Tithe  Commissioners. 

At  the  time  of  the  commutations,  and  previously,  a  dispute  had  existed 
as  to  a  boundary  line  between  the  two  parishes,  the  same  line  being  also 
the  boundary  line  between  the  two  counties.  The  Tithe  CommiseioneTs^ 
against  the  consent  of  one  of  the  parishes,  proceeded  to  make  an  award  to 
settie  the  boundary :  Held,  that  under  the  Tithe  Acts,  6  &  7  Will.  IV.  c  71, 
s.  24  (1),  and  2  &  3  Vict.  c.  62,  s.  34,  they  had  no  power  to  do  so,  and  this 
Court  resti-ained  them  by  writ  of  pit>hibition. 

Whether  the  writ  of  prohibition  was  the  proper  remedy — qwxrt, 

A  RULE  had  been  obtained,  calling  upon  the  Tithe  Commissioners 
for  England  and  Wales  to  show  cause,  why  a  writ  of  prohibition 
should  not  be  issued,  to  prohibit  them  from  making  an  award  to 
settle  the  disputed  boundaries  between  the  parishes  of  Ystradgunlais 
in  the  county  of  Brecon,  and  Gadoxton  juxta  Neath  in  the  county  of 
Glamorgan. 

(1)  Bep.  S.  L.  E.  1890. 
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Sir  F.  Thesiqer  (Solicitor-General),  E.  V.  Williams  and  Attree        in  re 

'1'h  is 
showed  cause  (June  11th),  and  Chilton  supported  the  rule :        tithk  Com- 

The  question  was,  whether  under  the  several  Acts  of  Parliament  (Ystradoun- 

T  A  Tfi   €^i\l^ 

passed  for  the  commutation  of  tithes,  the  Poor  Law  Commissioners    mutatiok). 

had  authority,  against  the  consent  of  one  of  the  parishes,  to  settle 

a  disputed  boundary  between  the  parishes  of  Ystradgunlais  and 

Cadoxton  (in  each  of  which  parishes  a  commutation  of  the  tithes 

had  taken  place,  and  was  completed),  the  same  boundary  separating 

also  the  counties  of  Brecon  and  Glamorgan.     The  facts  of  the  case, 

and  the  sections  of  the  different  Acts  bearing  upon  it,  are  fully  set 

out  in  the  judgment.     The  statutes  6  &  7  Will.  IV.  c.  71,  ss.  24,  45 ; 

2  &  8  Vict.  c.  62,  ss.  8,  34,  were  referred  to  in  the  argument. 

Cur.  adv.  vtdt. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  rule  calling  upon  the  Tithe  Commissioners  to  show 
cause  why  a  writ  of  prohibition  should  not  be  issued  to  prohibit 
their  making  an  award  as  to  a  disputed  boundary  between  the 
parishes  of  Ystradgunlais  and  Cadoxton  juxta  Neath.  The  undis- 
puted facts,  as  disclosed  by  the  affidavits,  are,  that  in  1889  a 
commutation  of  tithes  for  the  parish  of  Ystradgunlais,  in  the 
county  of  Brecon,  was  entered  into  by  agreement,  under  the 
authority  of  the  Commissioners,  and  in  1841  a  commutation  of 
the  tithes  of  the  adjoining  parish  of  Cadoxton,  in  the  county  of 
Glamorgan,  took  place  under  a  compulsory  award  of  the  Com- 
missioners ;  that  there  had  existed  for  some  years  a  dispute  as  to 
the  boundaries  of  the  said  two  parishes,  at  those  points  where 
the  parishes  were  conterminous  with  the  counties  of  Brecon  and 
Glamorgan.  It  *may  be  remarked  here,  that  if  such  disputes  existed  [  *288  ] 
before  and  at  the  time  of  the  commutations  above  mentioned,  in 
these  parishes,  it  may  be  doubtful  how  far  those  commutations 
could  have  been  finally  effected,  if  the  boundaries  were  unsettled  ; 
or,  in  other  words,  if  it  was  and  is  uncertain  what  lands  belonged 
to  each,  how  a  settlement  of  such  commutation  was  effected.  It 
further  appears,  that  in  consequence  of  such  disputes,  and  for 
settling  the  same,  the  said  Commissioners  in  December,  1842,  gave 
notice  to  the  attornies  acting  for  the  parish  of  Ystradgunlais,  for  a 
meeting  to  be  held  at  the  request  of  the  parish  of  Cadoxton,  for  the 
Commissioners  to  set  out  and  determine  the  boundaries  of  the 
parishes,  at  the  same  time  expressing  a  doubt  as  to  their  juris- 
diction, on   account   of    the   boundaries  of    the  parishes  being 
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conterminous  with  the  boundaries  of  the  counties,  by  reason  of  a 
section  in  one  of  the  Acts  to  which  we  shall  afterwards  refer. 
Against  this  proceeding  of  the  Commissioners,  there  was  a  regular 
protest  on  behalf  of  the  parish  of  Ystradgunlais ;  the  meeting  was 
however  held  for  the  purpose  of  taking  evidence  as  to  the  disputed 
boundaries,  but,  upon  a  continued  protest  on  behalf  of  the  said 
parish,  a  final  suspension  of  the  proceedings  took  place  upon  the 
suggestion  of  the  said  Commissioners,  in  order  that  the  parish 
might  have  an  opportunity  of  applying  to  this  Court  for  a  pro- 
hibition, which  has  been  accordingly  done.  It  may  be  not  unneces- 
sary to  observe,  that  no  objection  was  made  at  the  Bar  to  the  writ 
of  prohibition  being  applied  for  in  this  case,  and  it  was  in  truth  the 
form  of  proceeding  suggested  by  the  Commissioners  themselves. 
We  ha^e  thought  it  right  to  say  thus  much,  in  order  to  guard 
against  the  inference,  that  wo  pronounce  any  opinion  on  that 
point.  We  come  now  to  the  consideration  of  the  question  raised 
before  us,  namely,  upon  the  construction  of  the  Acts  of  Parliament. 
It  appears  from  the  correspondence  which  passed  between  the  parties, 
that  the  question  raised  is,  whether,  imder  the  peculiar  circumstances 
of  this  case,  that  is,  with  reference  to  the  relative  boundaries  of  the 
said  two  parishes,  the  said  Commissioners  had  any  authority  to  pro- 
ceed to  the  adjustment  of  the  dispute  between  the  said  two  parishes. 
This  depends  upon  the  construction  of  the  sections  of  the  statutes 
referred  to  in  the  argument,  the  6  &  7  W^ill.  IV.  c.  71,  s.  24,  and  the 
2  &  3  Vict.  c.  62.  By  section  24  of  the  former  Act,  it  is  enacted, 
''  That  if  any  suit  shall  be  depending  touching  the  right  to  any 
tithes,  or  if  there  shall  be  any  question  as  to  the  existence  of  any 
inodus  or  composition  real,  or  prescriptive  or  customary  payment, 
or  any  claim  of  exemption  from,  or  non-liability  to  tithes,  under 
any  circumstances,  in  respect  of  any  lands,  or  any  kind  of  produce, 
or  touching  the  situation  or  boundary  of  any  land,  or  if  any  differ- 
ence shall  arise  whereby  the  making  and  executing  of  any  such 
agreement  shall  be  hindered,  it  shall  be  lawful  for  the  owners,  or, 
if  there  shall  be  no  owner  actually  in  possession,  for  the  persons 
claiming  to  be  the  owners  of  the  lands  and  tithes  respectively,  being 
parties  to  such  suit  or  difference,  to  submit  the  same  to  reference 
by  any  writing  under  their  respective  hands,  containing  an  agree- 
ment that  such  submission  shall  be  made  a  rule  of  any  of  his 
Majesty's  Courts  of  Record,  upon  such  terms  of  reference  as  the 
parties  may  agree  upon ;  and  the  decision  of  the  arbitrator  or  arbi- 
trators, named  in  the  said  reference,  shall,  for  the  purposes  of  this 
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Act,  be  final  and  conclusive  on  all  persons/'  with  a  proviso,  ''  that  in  ro 
it  shall  be  lawful  for  the  Commissioners,  if  they  shall  think  fit  so  tithk  Com- 
to  do,  but  not  otherwise  necessary,  to  direct  that  any  person  in  (ystbadqun- 
remainder,  reversion,  or  expectancy  of  an  estate  of  inheritance  in  I'Ais  com- 
the  said  lands  or  tithes,  or  any  other  person  whom  they  shall  deem 
to  be  interested  therein,  shall  be  made  a  party  to  such  reference." 
Now  on  a  fair  interpretation  of  this  section,  and  especially  the 
words  "  boundary  of  any  lands,"  we  think  the  decision  of  the  dis- 
pute has  not  been  properly  made.  The  words  have  a  suflSciently 
intelligible  meaning,  without  so  extending  them,  but  if  there  can  be 
any  doubt,  we  consider  that  it  would  be  removed  by  an  express  pro- 
vision in  the  subsequent  statutes,  7  Will,  IV.  &  1  Vict.  c.  69,  and 
2  &  8  Vict.  c.  62.  The  84th  section  of  the  latter  statute  was  princi- 
pally relied  on,  as  showing  that  the  Commissioners  had  no  authority 
further  to  proceed  to  act  by  themselves,  and  showing  that  they  had 
no  authority,  except  by  consent  of  the  land-owners.  It  is  to  this 
efiiect:  "  that  in  case  there  shall  be  any  question  between  any  parishes 
or  townships,  or  between  any  two  or  more  land-owners,  touching 
the  boundaries  of  such  parishes  or  townships,  *or  the  lands  of  such  [  *289  ] 
land-owners  respectively,  or  if  such  parishes  or  townships  or  land- 
owners shall  be  desirous  of  having  such  boundaries  ascertained,  or 
a  new  boundary  line  defined,  it  shall  be  lawful  for  the  said  Com- 
missioners, or  any  assistant  Commissioner,  on  the  application  in 
writing  of  a  majority  of  not  less  than  two- thirds  in  number  and 
value  of  the  land-owners  of  such  parishes  or  townships,  in  the  case 
of  parochial  or  township  boundaries,  or  on  the  like  application  of 
such  two  or  more  land-owners  in  the  case  of  boundaries  between 
their  lands,  to  deal  with  any  dispute  or  question  concerning  such 
boundaries,  and  to  ascertain,  adjust,  set  out,  and  define  the  ancient 
boundaries  between  such  parishes  or  townships,  or  the  lands  of  such 
land-owners  respectively,  or  draw  and  define  a  new  line  of  boundary 
as  they  may  see  fit,"  with  a  proviso,  "  that  nothing  in  this  provision 
contained  shall  extend  to  any  boundary,  or  part  of  a  boundary, 
being  also  the  boundary  line,  or  part  of  the  boundary  line,  of  any 
county,  or  to  the  boundary  line  of  any  copyhold  or  customary 
land,  unless  the  consent  in  writing  of  the  lord  of  the  manor, 
whereof  such  land  is  holden,  to  such  application  being  dealt  with 
by  the  said  Commissioners  or  assistant  Commissioners,  shall  have 
been  first  sent  to  him,  by  them,  for  that  purpose."  And  it  is  by 
the  87th  section  of  this  Act,  2  &  8  Vict.  c.  62,  enacted,  that  this 
Act  shall  be  taken  to  be  part  of  the  first  Act,  6  &  7  Will.  IV.  c.  71, 
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In  re  and  of  the  subsequent  Acts.  It  is  obvious,  therefore,  that  all  the 
TiTHB  Com-  provisions  of  the  original  and  incorporated  Act  are  to  be  construed 
(Yst^dgItn-  together ;  and  that  being  so,  and  it  being  stated  expressly  that  the 
M  ^^ATioN^  boundaries  of  the  two  parishes  before  mentioned  are  parts  of  the 
boundaries  of  the  counties  of  Brecon  and  Glamorgan,  we  are  of 
opinion  that  to  determine  any  question  of  the  disputed  boundaries 
in  the  adjoining  parishes,  is  prohibited  by  the  very  terms  of  the  Act 
itself ;  and  we  may  add,  that  such  appears  to  have  been  generaUy 
the  opinion  of  the  Commissioners  themselves.  We  have  mentioned 
the  7  Will.  IV.  &  1  Vict.,  which  is  also  made  part  of  the  original 
Act,  because  by  that  Act  power  is  first  given  to  the  Commissioners, 
under  certain  circumstances,  to  decide  upon  the  disputed  boundaries ; 
but  as  all  the  three  sections  are  to  be  considered  as  one  section,  and 
in  the  2  &  8  Vict,  a  restriction  as  to  the  county  boundaries  is  imposed, 
we  do  not  deem  it  necessary  to  enter  further  into  the  provisions  of 
the  7  Will.  IV.  ife  1  Vict.  It  may  be  mentioned,  however,  that  by 
a  later  Act  (i),  an  application  from  two-thirds  of  the  landholders  to 
the  Commissioners  is  required  to  set  them  in  motion ;  and  we  do 
not  perceive  that  it  is  stated  on  the  face  of  the  affidavits,  that  such 
application  has  been  made  in  this  instance.  On  the  whole,  there- 
fore, we  are  of  opinion  that  the  rule  must  be  made  absolute  for  the 
prohibition. 

Ride  absoltUe, 


MAGISTRATES*    CASES. 


1844.  In  the  Matter  op  COPESTICK 

AprU  29. 
^ —  (13  L.  J.  M.  C.  161 ;  S.  0.  1  New  Seas.  Oa.  38.) 

[  ^^^  ^  Ck>mmitnient— Stat.  4  Qeo.  IV.  c.  34,  s.  2— Master  and  aeryant. 

It  is  not  sufficient  in  a  oommitment  under  the  stat.  4  Qea  IV.  c  34, 
s.  2  (2),  to  state  that  the  party  committed  was  the  serrant  of  A.  B.,  without 
showing  the  nature  of  the  employment. 

k  HABEAS  CORPUS  having  been  obtained,  directed  to  the  keeper  of 
the  house  of  correction  at  Derby,  for  bringing  up  the  body  of  Edwia 
Copestick,  the  following  warrant  of  commitment  was  returned: 
**  Derbyshire,  to  wit.  To  G.  P.,  the  constable  and  the  keeper,  &e. 
Whereas  information  and  complaint  hath  been  made  before  me, 
W.  W.  A.,  Esq.,  one  of  her  Majesty's  justices,  &c.,  by  J.  D.,  agent 
of  G.  Granville,  of  Swandlincote,  in  the  said  county,  upon  the  oath 
of  the  said  J.  D.,  against  Edwin  Copestick,  late  of  Swandlincote 

(1)  3  &  4  Vict  c.  15,  8.  28.  (2)  Eep.  38  &  39  Vict,  c  86,  s,  17. 
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aforesaid,  in  the  said  county,  servant  to  the  said  G.  Granville,  that  in  re 
he,  the  said  E.  Copestick,  hath,  in  his  said  service,  been  guilty  of 
certain  misconduct,  miscarriage,  and  misbehaviour  towards  him  the 
said  C.  Granville,  in  that  he,  the  said  E.  Copestick,  did,  on,  &c., 
absent  himself  from  the  said  C.  Granville's  service,  without  his 
consent ;  and  whereas,  in  pursuance  of  the  statute,  &c.,  I  have  duly 
examined,  &c.,  and  have  adjudged  and  determined  that  he,  the  said 
E.  Copestick,  hath  been  guilty,  &c.,  in  that  he,  the  said  E.  Copestick, 
did,  on  &c.,  absent  himself,  &c.    These  are  to  command  you,"  &c. 

Bodkin,  Fry,  and  Huddleaton,  for  the  prisoner : 

The  warrant  of  commitment  is  insufficient  in  not  stating  that  the 
prisoner  was  servant  in  any  particular  character  or  capacity,  Reg^ 
V.  Lewis  (i) ;  unless  it  appears  that  the  prisoner  was  employed  in 
one  of  the  capacities  mentioned  in  4  Geo.  lY.  c.  84,  s.  2,  there  is 
nothing  to  give  the  magistrate  jurisdiction  :  Rex  v.  Hidcott  (2). 

Whitehurat,  contra,  being  called  upon,  admitted  that  the  com- 
mitment was  not  sustainable. 

Prisoner  discharged, 

REGINA  V.  HARRIS  (3).  i84i. 

(13  L.  J.  M.  C.  162—163;  S.  C.  8  Jur.  616.)  '^'^^' 

Criminal  information— Time  of  moving  for.  J^tf  «^  Court, 

The  applicant  for  a  criminal  information  must  make  his  motion  either  in        [  162  ] 
the  Term  immediately  succeeding  the  time  when  the  circumstances  come  to 
his  knowledge,  or  so  early  in  the  next  Term  as  to  afford  the  defendant  a 
reasonable  opportunity  to  show  cause  in  that  Term. 

F.  V.  Lee  moved  for  a  criminal  information  against  Mr.  Harris, 
the  mayor  of  Abingdon,  upon  aflSdavits  which  stated  that  an 
information  was  laid  before  him  on  the  80th  of  January  last,  under 
the  67  Geo.  III.  c.  98,  and  7  ife  8  Geo.  IV.  c.  17,  charging  a  person 
with  having  extorted  from  one  Westbrook,  the  complainant,  2s.  %d. 
for  a  warrant  of  distress,  2«.  6d.  for  an  appraisement  stamp,  and 
6d.  for  an  appraisement,  when  no  appraisement  had  been  made  and 
no  stamp  used.  The  summons  was  issued  on  the  6th  of  February, 
and  the  case  was  heard  on  the  13th  of  that  month,  when  the  charge 
was  dismissed,  an  appraisement  on  a  stamp  being  produced.  It 
had  been  subsequently  ascertained  that  Harris,  in  the  interval 
between  the  lodging  of  the  information  and  the  hearing,  had  gone 

(1)  13  L.  J.  M.  C.  46.  (3)  C.  O.  R.  48,  p.  624. 

(2)  6  T.  R.  583. 
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Beg.        with  an  attorney's  clerk  named  Godfrey  and  induced  the  appraiser 

HABRI8.      to  make  out  the  appraisement  on  a  stamp.     The  complainant  had 

first  received  the  intelligence  about  the  10th  of  April,  and  on  the 

4th  of  June  he  sent  copies  of  the  affidavits,  on  which  this  motion 

was  made,  to  Harris.    No  reason  was  assigned  for  this  delay. 

WlOHTMAN,  J. : 

I  have  always  understood  the  rule  to  be,  that  a  party  applying 
for  a  criminal  information  must  come  either  in  the  same  Term  as 
that  in  which  he  obtains  intelligence  of  the  matter,  or  within  such 
a  period  in  the  succeeding  Term  that  the  person  against  whom  the 
application  is  made  may  show  cause  against  it  in  that  Term.  Now 
[  *163  ]  here  the  applicant  does  not  come  promptly ;  he  *wa8  acquainted 
with  the  facts  in  the  middle  of  April,  and  he  might  at  all  events 
have  come  on  the  5th  of  June.  Without  offering  any  excuse, 
however,  or  assigning  any  reason  for  the  delay,  he  has  permitted 
one  whole  Term  and  so  much  of  another  to  elapse,  that  it  is 
impossible  for  the  party  to  show  cause  in  this  Term.  An  accusation 
of  this  kind  is  not  to  be  kept  hanging  over  a  man's  head  the  whole 
of  the  long  vacation.  According  to  the  rule  of  practice,  a  party 
making  an  application  like  this  must  either  come  in  the  Term  after 
he  knows  of  the  matter,  or  within  such  time  in  the  next  Term  that 
the  accused  may  be  reasonably  called  upon  to  show  cause.  That 
rule  has  not  been  complied  with,  and  consequently  there  will  be 
no  rule. 

Lee  therefore — 

Took  nothing. 
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PRACTICE  CASES. 


In  the  Matter  op  Arbitration  op  JENKINS  and  Wife       i84i. 

AND  Others.  [276] 

(1  Bowling,  N.  S.  276—277 ;  S.  C.  11  L.  J.  Q.  B.  71.) 

Where  arbitrators  differ,  and  the  case  is  referred  to  an  umpire,  and  one 
of  the  parties  requests  him  to  recall  the  witnesses,  and  he  declines  to  do  so, 
and  decides  on  the  notes  of  the  arbitrators,  the  award  will  be  set  aside. 

M.  Smith  showed  cause  against  a  rule  nisi  obtained  by  Smirke 
for  setting  aside  an  award  on  the  ground,  and  among  others,  that 
the  umpire  had  not  examined  the  witnesses  himself,  but  had  formed 
his  opinion  on  the  case  by  the  note  of  the  two  arbitrators.  It 
appeared  from  the  affidavit,  that  the  matter  in  difference  had  been 
referred  to  two  arbitrators,  and  in  the  event  of  their  differing,  to  an 
umpire.  The  case  having  been  considered  by  them,  and  the 
witnesses  examined,  they  differed,  and  the  umpire  was  accordingly 
appointed.  He  was  requested  by  one  of  the  parties  to  re-examine 
all  the  witnesses  who  had  been  called  before  the  arbitrators,  this  he 
declined  doing,  as  the  request  for  him  to  do  so  was  not  the  joint 
request  of  both  parties.  He  therefore  merely  read  the  notes  of  the 
arbitrators  taken  during  the  enquiry,  and  on  them  he  founded  his 
opinion.  M.  Smith  contended  that  on  the  affidavits  it  would  appear 
that  this  objection  was  clearly  waived,  and  that  therefore  it  could 
not  now  prevail  to  invalidate  the  award. 

Erie  and  Smirke  submitted  that  the  statement  made  in  the 
affidavits,  in  answer  to  the  present  rule,  did  not  show  a  waiver  of 
the  objection  urged  against  the  award. 

Patteson,  J. : 

The  question  of  waiver  must  depend  on  looking  closely  into  the 
affidavits,  I  will  therefore  read  them. 

Cur»  adv.  vvlU 

Pattbson,  J. : 

The  only  objection  which  I  have  to  consider,  is  that  with  respect 
to  the  conduct  of  the  umpire  in  not  examining  the  witnesses, 
although  requested  to  do  so.  I  am  bound  on  that  objection  to  set 
it  aside.    It  appears  that  the  umpire  was  specifically  requested  to 
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In  re  examine  the  'witnesses  himself,  and  he  declined  to  do  so,  unless 
r  *277 1  requested  by  both  parties.  He  seems  to  have  thought  that  he  was 
not  authorized  to  examine  them  at  the  request  of  one.  But  it  was 
his  duty  to  do  so  at  the  request  of  either.  The  only  case  where  the 
notes  of  the  arbitrators  can  be  made  the  foundation  of  an  umpire's 
judgment,  is  where  it  is  done  by  consent.  Here,  no  consent  was 
given.  If  either  party  requires  him  to  examine  the  witnesses,  he  is 
bound  to  do  so,  and  here  he  was  requested  to  do  so.  Then  it  is 
said  that  the  objection  was  waived,  but  from  the  contents  of  the 
affidavits,  it  does  not  appear  to  me  that  what  passed  amounted  to  a 
waiver.    The  present  rule  must,  therefore,  be  made  absolute. 

RtUe  absolute. 


i8*J.  BAETLE  V.  MUSGEAVE  (I). 

[  325  ]  (1  Bowling,  N.  S.  325—826 ;  S.  C.  5  Jur.  1661.) 

Where  the  Master  has  taxed  costs,  as  between  attorney  and  client, 
pursuant  to  the  directions  of  an  award,  which  directions,  it  is  suggested, 
are  an  excess  of  authority  on  the  part  of  an  arbitrator,  the  Court  will  not 
direct  the  taxation  to  be  reviewed,  the  proper  preliminary  step  being  to 
move  to  set  aside  the  award. 

Busby  moved  for  a  rule,  to  show  cause  why  the  Master's  taxation 
should  not  be  reviewed.  The  objection  to  the  taxation  was,  that  he 
had  taxed  the  costs  as  between  attorney  and  client,  instead  of  taxing 
them  as  between  party  and  party.  The  taxation  had  taken  place  in 
pursuance  of  an  award,  by  which  the  arbitrator  directed  that  the 
costs  should  be  taxed  as  between  attorney  and  client;  but  on 
[  *S26  ]  examining  *the  order  of  reference,  it  would  be  found  that  the 
arbitrator  had  no  power  to  direct  the  costs  to  be  taxed  in  such  a 
manner.  It  was  a  clear  excess  of  jurisdiction  on  his  part.  The 
case  of  Seccomb  v.  Babb  (2),  was  an  authority  to  show  that  it  was  an 
excess  of  jurisdiction  on  the  part  of  the  arbitrator.  There,  the 
form  of  the  submission  was  in  the  same  terms  as  the  present  case ; 
and  there,  the  arbitrator  awarded  costs  to  be  payable  as  between 
attorney  and  client,  and  the  Court  of  Exchequer  held  that  such  an 
award  was  an  excess  of  jurisdiction  on  the  part  of  the  arbitrator. 
The  money  directed  by  an  award  to  be  paid,  had  been  paid,  and 
therefore,  the  only  remedy  which  remained  to  the  party  aggrieved 
was  to  apply  to  review  the  taxation. 

(1)  Arbitration  Act,  1889,  (52  &  53  (2)  6  M.  &  W.  129, 

Vict.  c.  49),  8.  2,  Sched.  1  (i). 
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Pattbson,  J. :  Bartle 

I  do  not  see  how  I  can  interfere.  I  have  no  authority  to  alter  Musgbavb. 
the  award.  The  award  being  produced  before  the  Master,  for  the 
purpose  of  taxing,  the  successful  party  his  costs,  must  tax  according 
to  the  language  of  the  award.  But  the  present  application,  in  fact, 
asks  the  Court  to  alter  the  award.  If  the  decision  by  the  arbitrator 
is  an  excess  of  jurisdiction  on  his  part,  the  application  should  be 
made  to  set  aside  the  award  pro  tanto.  I  do  not  see  why  you 
should  not  move  to  set  aside  the  award.  The  fact  of  having  paid 
the  money  awarded,  does  not  appear  to  me  to  make  any  difference, 
or  prevent  your  moving. 

Btisby  then  obtained  a  rule  nisi  for  setting  aside  the  award,  on 
the  ground  of  excess  of  jurisdiction  on  the  part  of  the  arbitrator. 

Ride  accordingly. 


WYATT  V.  CURNELL.  isa 

(1  Dowling,  N.  S.  327.)  [  327  ] 

Where  a  cause  and  matters  in  dispute,  are  referred  to  an  arbitrator,  it  is 
sufficient  for  him,  in  his  award,  to  state  that  he  finds  the  plaintiff  "  has  no 
cause  of  action,*'  without  making  any  reference  to  matters  in  dispute, 
independent  of  the  action,  it  not  being  shown  that  any  matters  in  dispute 
beyond  the  action  are  brought  before  him. 

Sewell  moved  for  a  rule  to  show  cause  why  the  award  in  this 
case  should  not  be  set  aside,  on  the  ground  that  the  arbitrator  had 
not  decided  on  all  matters  referred  to  him.  The  matter  in  dispute 
was  a  builder's  account.  The  declaration  was  dated  the  2nd  of 
February,  1841,  and  the  plea  was  dated  the  15th  of  June,  1841. 
The  order  of  reference  was  made  on  the  19th  of  July,  1841.  By 
the  order,  the  cause  and  all  matters  in  dispute  between  the  parties, 
were  referred  to  the  arbitrator.  On  the  10th  of  October  he  made 
his  award  in  these  terms, ''  I  do  award,  order  and  adjudge,  that  the 
plaintiff  has  no  cause  of  action."  These  words  only  referred  to  the 
time  of  making  the  award,  and  not  to  the  time  of  making  the 
submission.  From  what  appeared,  therefore,  on  the  face  of  the 
award,  non  constat,  that  several  causes  of  action  might  not  have 
arisen  between  those  two  periods.  Besides,  the  award  did  not  refer 
at  all  to  the  maters  in  dispute,  independent  of  the  cause. 

(WiOHTMAN,  J. :  He  has  awarded  upon  all  the  matters,  which,  a 
far  as  you  show,  were  submitted  to  him.) 
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Wtatt       Seivell  submitted,  that  the  arbitrator  oaght  to  have  proceeded  to 
CuRKELu^    state,  that  no  matters  in  dispute  had  been  brought  before  him. 

WlOHTUAN,  J. : 

I  think  the  award  is  sufficient. 

Rule  refuged. 


if^  KERE  V.  JESTON  (1). 

[  638  ]  (1  Bowling,  N.  S.  538—539;  S.  C.  6  Jur.  1110.) 

Where  an  arbitrator  enlarges  the  time  for  making  his  award  **  nntfl  "  a 
particnlar  day,  the  time  is  to  be  construed  as  indnsiTe  of  that  day. 

Ogle  showed  cause  against  a  rule  nisi  obtained  by  ByUs, 
requiring  the  plaintiff  to  pay  certain  sums  of  money  mentioned  in 
an  award  made  in  this  cause.  It  appeared,  that  the  arbitrator  was 
required  by  the  submission  to  make  his  award  within  six  weeks 
from  the  time  of  his  nomination.  A  power  was,  however,  given 
him,  by  the  submission  to  enlarge  the  time  for  making  his  award, 
and  he,  accordingly,  on  the  12th  of  June,  enlarged  the  time  "  until 
the  1st  of  July  next."  On  the  1st  of  July,  he  made  his  award. 
The  enlargement  was  made  part  of  the  rule  of  Court.  It  was 
submitted,  that  the  award  was  made  too  late,  as  the  word  "  until " 
could  not  be  considered  as  inclusive  of  the  1st  of  July. 

Byles,  in  support  of  the  rule,  contended,  that  the  word  "  until " 
must  be  considered  as  either  inclusive  or  exclusive,  according  to  the 
intention  of  the  parties  using  that  expression.  Here,  it  was  evident, 
that  it  was  meant  to  be  inclusive  of  that  day.  The  word  **  until " 
was  analogous  to  the  word  **  from  "  which,  it  had  been  held,  was  to 
be  construed  as  inclusive  or  exclusive,  so  as  best  to  effectuate  the 
deeds  of  parties  and  not  to  destroy  them.  Pugh  v.  Duke  of  Leeds  (2) 
was  an  authority  to  that  effect.    *    ♦    * 

[  539  ]       Williams,  J. : 

The  objection  is,  that  the  award  was  made  out  of  time,  as  it  was 
made  on  the  1st  of  July.  Whether  it  was  or  no,  depends  on  the 
meaning  of  the  word  "  until."  Now,  there  is  no  doubt,  that 
independent  of  the  case  of  Pugh  v.  Duke  of  Leeds,  there  is  no 
absolute  rule  as  to  the  meaning  to  be  attached  to  the  word  **  until," 

(1)  As  to  enlargement  of  time,  see      Ord.  LXIV.  r.  I4a. 
Arbitration  Act,  1889,  s.  9;  B.  a  C.  (2)  Cowp.  714. 
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as  it  may  be  construed  either  as  inclusive  or  exclusive,  as  it  may        Eerr 
with  strict  propriety  mean  either.     I  think  that,  in  the  present      jeston. 
case,  it  was  meant  to  be  inclusive  of  the  day  on  which  the  award 
was  made.    I  think,  therefore,  that  construction  should  be  put 
on  it  "ut  res  magis  valeat  qiiam  pereat,**  and,  therefore,  that  this 
objection  is  not  sustainable  in  point  of  law. 

RtUe  absolute  (1). 


EATON  V.  JOHNS.  ^^ 

(1  Bowling,  N.  S.  602—608 ;  S.  C.  11  L.  J.  Ex.  160.)  [  602  "| 

A  declaration  in  libel  after  alleging  that  the  plaintiff  had  been  in  prison, 
and  had  applied  for  money,  to  pay  his  quarter's  rent,  stated  that  be  was  a 
•<  mere  man  of  straw,'*  (thereby  meaning  that  he  was  insolvent,  and  in  bad 
circumstances). 

On  general  demurrer  to  the  allegation  that  the  plaintiff  was  a  *'  mere 
man  of  straw :  "  Held,  that  it  was  not  necessary  to  explain  the  meaning  of 
that  term  by  prefatory  averment  and  that  as  the  libellous  matter  contained 
but  one  charge,  viz.  insolvency,  the  defendant  could  not  plead  or  demur  to 
part  only. 

Case  for  libel.  The  declaration  stated  that  the  plaintiff  was  the 
manufacturer  of  a  black  dye  called  ''  Noir  de  Louviers,"  and  that 
the  defendant,  intending  to  cause  it  to  be  believed  that  the  plaintiff 
had  conducted  himself  improperly  and  disreputably  as  such  manu- 
facturer and  seller  of  the  said  dye,  and  that  the  plaintiff  was 
wholly  unworthy  to  be  trusted,  &c.,  did  print  and  publish  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  as  such  manu- 
facturer and  seller,  a  certain  libel,  in  the  form  of  a  hand-bill 
purporting  to  be  signed  by  one  J.  T.  Hudson.  The  declaration 
then  set  out  the  libel  with  innuendoes,  the  material  part  of  which 
is  as  follows :  "  Statement  of  facts.  A  plain  and  brief  statement 
of  facts  connected  with  Hudson's  celebrated  black  dye,  called  Noir 
de  Louviers  as  now  manufactured  by  H.  Hudson,  and  formerly  by 
George  Eaton,  (meaning  the  plaintiff)  civil  engineer  and  Cornwall 
mining  surveyor,  then  residing  at  *No.  7,  St.  Martin's  Court,  [  •eos  i 
Leicester  Square,  occupying  pari  of  a  shop  belonging  to  J.  T. 
Hudson,  optician.  George  Eaton  now  resides  at  a  dairy  shop,  on 
the  first  floor,  at  No.  272,  Strand,  and  also  pretends  he  has  a 
manufactory  at  818,  Strand,  (which  is  an  old  clothes  shop) ;  he  has 
stuck  a  zinc  plate  on  the  side  of  a  gateway  with  the  name  of  E. 
Dumesnil  &  Co.  engraved  on  it,  which  name  is  fictitious.    The 

(1)  There  were  other  objections  in      proceed,  and  which  are  consequently 
this  case,  in  which  the  decision  did  not      not  reported. 
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Baton  said  George  Eaton  formerly  lived  in  Knight  Bider  Street,  Doctors' 
JoHNa  Commons,  and  was  some  time  manager  of  an  iron  foundry  in 
Compton  Street,  Glerkenwell,  and  in  1834  was  one  of  the  concocters 
of  the  South  Hooe  Mining  Company,  (on  the  shares  of  which  no 
dividend  as  yet  had  been  paid) ;  then  he  lived  at  Fulham,  and 
in  Whitecross  Street  prison,  and  in  smidry  other  places.  George 
Eaton  rented  half  a  shop  of  me  in  St.  Martin's  Court,  Leicester 
Square,  for  a  few  weeks  in  the  spring  of  this  year  (1841),  for  the 
sale  of  a  black  dye,  (meaning  the  said  d}'e  of  which  the  plaintiff 
was  and  is  the  owner,  manufacturer,  and  seller  as  aforesaid),  and 
proposed  to  me,  that  as  he  had  not  the  means  of  manufacturing  or 
carrying  on  the  dye  by  himself,  if  I  would  join  him  we  should 
divide  the  profits;  I  consented,  and  have  a  written  agreement 
drawn  up  in  his  own  handwriting  to  that  effect  in  my  possession, 
(but  signed,  by  his  own  desire,  with  our  initials  only) ;  we  carried 
on  the  dye  (meaning  the  dye  of  which  the  plaintiff  now  is  the 
owner  and  manufacturer)  business  jointly  tor  a  few  weeks,  nntil 
we  had  established  several  agents  in  town  for  the  sale  of  it,  and 
there  appeared  every  prospect  of  our  going  on  comfortably  and 
prosperously  together ;  he  then  proposed  my  applying  to  a  friend 
of  mine,  to  advance  him  a  sum  of  money  to  pay  his  quarter's  rent, 
then  due,  to  which  I  of  course  objected,  as  I  had  not  agreed  to  do 
anything  of  the  kind.  He  then,  without  my  having  infringed  or 
broken  any  agreement  between  us,  told  me  barefacedly  that  as  I 
would  not  lend  him  money  in  advance,  and  had  not  sufficient 
[  *604  ]  capital  to  carry  on  the  dye  to  his  advantage,  he  ^should  put  an 
advertisement  in  the  Times,  tor  some  flat  with  plenty  of  money  to 
join  him,  and  take  the  dye  altogether  away  from  me,  and  when  he 
had  got  his  partner,  he  would  reimburse  me  my  expenses — expenses 
out  of  pocket.  This  proposal  he  made  in  his  own  handwriting  and 
delivered  to  a  friend  of  mine,  because  he  was  ashamed  to  face  me 
himself  after  his  breach  of  engagement.  I  objected  to  his  pro- 
position, and  immediately  made  up  my  mind  to  give  the  dye 
business  to  my  son  Henry,  industrious  and  clever,  quite  a  match 
for  George  Eaton  at  anything  in  the  shape  of  business.  George 
Eaton  then  sends  a  lithographed  letter  to  all  the  customers  he 
knew,  not  signed  with  his  own  name  in  a  manly  straightforward 
way,  but  with  that  of  his  alias,  E.  Dumesnil  &  Ck).,  which  I  have 
every  reason  to  believe  is  a  fictitious  one,  although  he  tells  every- 
body he  has  brought  him  over  from  France  at  a  great  expense,  yet 
nobody  has  ever  seen  him,  (meaning  the  said  E,  Dumesnil)  his 
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privacy  is  so  great;  this  letter  is  headed  with  the  awful  words,  Eaton 
'In  Chancery,'  as  a  sort  of  Old  Bogie  to  frighten  old  women  johns. 
and  children.  The  following  is  a  correct  copy  of  this  precious 
bombastical  rhodomontade.  '  In  Chancery.  Etienne  DunieanU  and 
another  v.  Hudson,  October  9th,  1841.  Sir, — Proceedings  having 
been  commenced  to  restrain  the  defendant  from  using  the  plaintiff's 
(meaning  the  said  E.  Dumesnil)  name  in  the  sale  of  an  article 
denominated  Noir  de  Louviers,  and  purporting  to  be  manufactured 
by  the  plaintiffs,  but  which  is  in  fact  a  spurious  article  of  his  own 
composition,  to  the  great  injury  and  detriment  of  the  plaintiffs. 
We  have,  therefore,  to  request  that  you  do  not  abet  the  said  defen- 
dant in  so  using  the  plaintiff's  name,  or  in  vending  the  said  article 
as  being  their  manufacture,  otherwise  an  action  will  be  commenced 
against  you  without  further  notice.  Etiennb  Dumesnil  &  Co.'  I 
immediately  took  one  of  these  formidable  epistles  to  a  solicitor, 
who  at  once  saw  through  the  humbug,  as  there  was  no  solicitor's 
name  attached,  and  I  had  never  heard  of  any  Chancery  treat 
intended  for  me,  and  that  if  ^George  Eaton  had  been  in  a  position  [  •eoB  ] 
to  apply  to  the  Court  of  Chancery  or  any  other  Court  for  an 
injunction,  due  notice  would  have  been  served  upon  me  if  the 
action  had  been  in  existence ;  and  that  George  Eaton's  name  being 
omitted  in  the  letter,  and  that  of  Etienne  Dumesnil  &  Co.  being 
a  fictitious  one,  (Etienne  being  Eaton  Frenchified)  every  person  of 
common  sense  would  see  through  the  trick  and  despise  the  author, 
and  that  the  best  thing  I  could  do  was  to  apprise  my  friends  of  the 
real  state  of  the  case,  (which  I  have  accordingly  here  done),  and  as 
George  Eaton  (meaning  the  plaintiff)  was  a  mere  '  man  of  straw,' 
(thereby  meaning  that  the  plaintiff  was  insolvent  and  in  bad  circum- 
stances), and  that  I  (meaning  the  said  J.  T.  Hudson)  could  not 
possibly  get  anything  but  trouble  and  expense  by  a  civil  {qtuere 
uncivil)  action  at  law." 

General  demurrer,  as  to  so  much  of  the  libel  as  states  that  the 
plaintiff  was  a  mere  man  of  straw. 

Butty  in  support  of  the  demurrer : 

The  demurrer  is  to  so  much  of  the  libel  as  states  that  the  plain- 
tiff was  "  a  mere  man  of  straw,"  and  it  is  contended  that  those 
words  will  not  bear  the  meaning  given  by  the  innuendo,  namely 
that  the  plaintiff  was  in  bad  and  insolvent  circumstances.  In  order 
to  render  the  words  libellous,  the  declaration  should  have  contained 
a  prefatory  averment  as  to  the  meaning  of  the  words,  and  then  the 
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Eaton       defendant  might,  if  he  thought  fit,  traverse  the  fact  of  having  need 
Johns.       them  in  the  sense  imputed. 

The  Court  called  upon 

Warren  to  support  the  declaration.  The  innuendo  may  be 
rejected  as  surplusage,  or  if  not,  it  is  warranted  by  the  previous 
matter  set  out  in  the  declaration.  The  whole  tenor  of  the  libel 
shows  that  defendant  intended  to  impute  insolvency  to  the  plain- 
tiff, and  the  demurrer  being  general,  admits  the  intent  charged  in 
the  declaration.  The  object  of  an  innuendo  is  not  to  enlarge  ihe 
sense  of  the  preceding  words,  but  by  reference  to  them  to  fix  their 
[  ♦606  ]  meaning  with  *more  precision :  Com.  Dig.  tit.  "  Action  upon  the 
case  for  defamation,  (G  10)  '* ;  Rex  v.  Aylett  (i),  Rex  v.  Home  (2). 
The  statements  in  the  libel  that  the  plaintiff  resided  in  prison,  was 
unable  to  pay  his  rent,  and  the  expenses  of  an  action,  show  that 
the  words  "  man  of  straw "  will  bear  the  meaning  given  by  the 
innuendo.  If  the  innuendo  is  bad,  it  may  be  rejected  as  surplusage, 
and  if  the  matter  charged  is  libellous  without  the  innuendo,  the 
declaration  may  be  supported  :  Digby  v.  Thompson  (3),  Harvey  v. 
French  (4).  In  Gompertz  v.  Levy  (5),  the  innuendo  was  held  bad, 
because  it  was  unsupported  by  any  introductory  averment,  and  the 
words  were  not  of  themselves  actionable.  Besides,  this  libel  is 
not  divisible.  Where  a  libel  contains  propositions  which  may  be 
separated  from  each  other,  one  may  be  justified  apart  from  the 
rest;  but  this  libel  contains  but  one  indivisible  imputation,  namely, 
insolvency.    *    *    ♦ 

[  607  ]  Butt,  in  reply.     *    *     * 

Lord  Abinoer,  C.  B.  : 

You  had  better  amend,  and  plead  not  guilty  to  the  whole.  It  is 
unnecessary  to  go  into  the  question  whether  or  no  the  words  ''mere 
[  ^608  ]  man  of  straw "  *mean  an  insolvent  person,  for  there  is  enough  in 
this  libel  to  show  that  the  defendant  meant  by  them  to  impute 
insolvency  to  the  plaintiff.  It  is  stated  that  the  plaintiff  resided  in 
prison,  and  was  unable  to  pay  his  rent,  or  to  reimburse  Hudson's 
expenses,  or  to  pay  the  costs  of  an  action.  The  jury  would  be 
warranted  in  inferring  that  the  words  were  used  in  the  sense 

(1)  1  B.  B.  152  (1  T.  B.  63).  (4)  38  B.  B.  568  (1  Cr.  &  IL  U). 

(2)  2  Cowp.  672.  (5)  9  Ad.  &  El.  282. 

(3)  38  B.  B.  378  4  B.  &  Ad.  821). 
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imputed  by  the  innuendo.  I  assent  to  the  argument  that  this  libel  Eaton 
is  not  divisible,  but  contains  in  substance  one  charge,  namely,  that  Johns. 
of  insolvency.  The  authorities,  indeed,  show  that  where  a  libel 
contains  distinct  charges,  the  defendant  may  plead  or  demur  to 
particular  parts  of  it;  but  no  case  has  been,  nor  can  any  be, 
produced,  in  which,  where  many  statements  tend  to  one  conclusion 
and  imputation,  a  single  sentence  or  portion  of  a  sentence  may  be 
selected  and  separately  dealt  with,  either  by  plea  or  demurrer. 

Aldbrson  and  Gurnby,  Barons,  concurred. 

Amejidment  accordingly. 


CHALLAND   v.   BEAY.  i842. 

(1  Bowling,  N.  S.  783—791 ;  S.  C.  11  L.  J.  Q.  B.  204 ;  6  Jur.  626.)  [  783  ] 

A  wager  of  25/.  aside,  on  a  trotting  match,  to  be  trotted  along  a 
turnpike  road,  is  a  legal  race,  within  the  18  Geo.  II.  c.  34,  b.  11 ;  a  party 
therefore  who,  according  to  the  terms  of  the  wager,  has  forfeited  his 
deposit  money,  placed  in  the  hands  of  a  stakeholder,  cannot  recover  it 
back  from  him. 

W.  H.  Watson  showed  cause  against  a  rule  nisi  obtained  by 
Baines,  for  a  new  trial  in  the  present  case.  It  was  an  action 
brought  by  the  plaintiff  to  recover  the  sum  of  15L,  which  had  been 
deposited  as  part  of  the  stake  on  a  trotting  match  to  be  trotted  for 
25Z.  aside.  By  the  terms  of  the  agreement  between  the  plaintiff 
and  one  Benjamin  Eastwood,  151,  aside  were  to  be  deposited  with 
the  defendant  as  a  stakeholder,  and  the  remaining  lOZ.  were  to  be 
paid  by  each  on  the  day  of  trotting,  and  in  case  either  party 
"i^should  fail  to  comply  with  the  terms  of  this  agreement,  the  sum  [  *784  ] 
deposited  was  to  be  forfeited  to  the  other.  The  match  was  to  be 
trotted  ''  on  the  Huddersfield  and  Woodhead  turnpike  road."  On 
the  day  fixed  for  trotting,  the  plaintiff  failed  to  pay  the  101. 
and  also  refused  to  trot  the  match.  The  present  action  was  then 
brought  by  him  to  recover  the  151.  which  he  had  so  deposited  with 
the  defendant  as  a  stakeholder,  on  a  suggestion  that  the  trotting 
match  was  an  illegal  race.  The  case  was  tried  before  the  Under- 
sheriff  of  Yorkshire,  and  a  verdict  found  for  the  plaintiff.  The 
present  rule  was  then  obtained  for  a  new  trial,  on  the  ground  that 
the  race  was  legal,  and  consequently,  that  the  plaintiff  had  no  right 
to  recover.  It  was  submitted  that  the  race  was  illegal.  First,  by 
the  statutes ;  and,  secondly,  at  common  law ;  and,  thirdly,  that  the 
stakeholder  merely  had  a  power  to  hold  the  money,  until  either  of 
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Challand  the  parties  withdrew  that  power.  Under  any  circamstances,  there- 
Brat.  fore,  the  plaintiff  could  not  recover.  First,  with  respect  to  the 
statutes.  Since  the  case  of  Bidmead  v.  Gale  (i),  it  could  not  be 
contended  that  the  race  being  for  251.  aside  was  not  a  race  for  502. 
within  the  meaning  of  the  18  Geo.  II.  c.  19.  By  the  16  Car.  U.  c.  7, 
s.  2,  horse-racing  was  forbidden  under  the  penalty  of  forfeiting 
three  times  the  sum  won.  This  general  prohibition  was  limited  by 
[786]  the  18  Geo.  II.  c.  19,  s.  2(2).  ♦  *  Secondly,  independent  of 
the  statutes,  the  race  was  illegal  at  common  law.  A  race  along  a 
public  highway  must  be  considered  as  a  public  nuisance,  dangerous 
to  life  and  destructive  of  property.  It  was  similar  to  the  act  of 
firing  guns  near  a  public  highway,  which  clearly  amounted  to  a 
public  nuisance.  It  was  true,  that  the  Court  of  Common  Pleas,  in 
the  case  of  Evans  v.  Pratt,  had  held  that  a  steeple-chase  was 
legal,  but  it  did  not  also  decide  that  a  steeple-chase  along  a  public 
highway  would  be  legal.     *     ♦    ♦ 

Baines  supported  the  rule,  and  contended,  first,  that  the 
situation  of  the  stakeholder  was  altogether  different  from  that  of  an 
arbitrator.  The  power  of  an  arbitrator  might  be  revoked  by  either 
party,  but  a  stakeholder  was  in  the  situation  of  a  trustee  for  both 
parties,  and  nothing  but  the  joint  consent  of  both  parties  could 
revoke  his  authority.  In  the  present  case,  according  to  the  terms 
of  the  wager,  the  plaintiff  had  agreed  to  a  condition  quite  indepen- 
dent of  the  trotting  match  being  won,  that  in  case  of  non-payment 
of  the  remaining  101.  by  the  15th  of  May  out  of  the  25/.,  he  should 
forfeit  the  sum  which  he  had  already  paid  down.  He  did  not  pay 
the  money  by  that  day,  and,  therefore,  he  could  not  be  entitled  to 
recover  it  from  the  stakeholder. 

[He  cited  Wilkinson  v.  Godefroy  (3),  MaiTyat  Y.Broderick  (4),  and 
other  cases.] 

Cur.  adv.  vuU. 
[  789  ]       Coleridge,  J. : 

[*790]  This  was  a  rule  for  a  new  trial  in  a  *cause  tried  before  the 

Undersheriff  of  Yorkshire.  The  action  was  brought  to  recover  back 
a  deposit  of  151.  paid  by  the  plaintiff  to  defendant  as  a  stakeholder 
in  the  event  of  a  proposed  trotting  match.  By  the  terms  of  the 
agreement  between  the  plaintiff,  and  one  Benjamin  Eastwood,  15/. 
deposit  were  to  be  and  were  deposited  by  each  with  the  defendant 

(1)  4  Burr.  2432.  (3)  48  E.  B.  681  (9  Ad.  &  EL  636). 

(2)  Kep.  3  &  4  Vict.  c.  5,  s.  1.  (4)  46  E.  B.  622  (2  M.  &  W.  369). 
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as  a  stakeholder  as  part  of  25Z.,  and  the  remaming  101.  were  to  be  Challakd 
paid  by  each  on  the  day  of  trotting:  either  party  failing  to  bbat. 
comply,  to  forfeit  the  money  down.  The  plaintiff  had  failed  to 
pay  the  10/.  on  the  day  fixed,  and  refused  to  trot  the  match.  It 
was  admitted,  therefore,  that  his  right  to  recover  the  15L  back, 
depended  on  this  question,  whether  the  match  proposed  to  be 
trotted  was  lawful  ?  Mr.  Watson,  for  the  plaintiff,  did  not  deny  that 
a  race  for  251.  aside  was  a  race  for  501.,  this  was  so  decided  in 
Bidmead  v.  Gale  (i),  and  although  it  might  seem  a  little  question- 
able, as  in  truth  each  party  risks  only  251.  and  only  251.  is  won  or 
lost  by  the  event,  yet  it  has  always  been  acted  on  since,  and  of 
course  I  cannot  disturb  it.  But  as  the  match  was  to  be  trotted 
**  on  the  Huddersfield  and  Woodhead  turnpike  road,"  Mr.  Watson 
contended  that  it  would  have  been  illegal  at  common  law,  as  a 
nuisance,  and  was  not  legalized  by  any  of  the  statutes  regulating 
horse-racing.  I  do  not  think,  however,  either  of  these  points 
sustainable ;  there  is  no  doubt  that  to  run  races  on  turnpike  roads 
is  highly  inconvenient,  and  in  the  greater  number  of  cases  that  may 
be  supposed  would  be  illegal,  on  account  of  the  danger  to  the  liege 
subjects  using  the  road  for  ordinary  and  legal  purposes ;  on  the 
other  hand  I  cannot  say  that  such  a  time  might  not  be  chosen,  or 
such  precautions  used  as  that  the  race  might  in  that  respect  be  not 
unlawful,  and  as  this  race  has  not  been  run,  I  cannot  presume 
that  it  was  intended  to  be  run  or  would  have  been  run  with  such 
neglect  of  these  precautions,  or  such  improper  selection  of  time,  as 
to  make  it  unlawful,  especially  this  being  a  trotting  match,  which 
^supposes  less  speed,  and  more  control  over  the  pace  of  the  horses,  [  *79i  ] 
than  an  ordinary  race  at  full  speed.  The  second  point  seems  to 
me  to  have  been  decided  by  the  Court  of  Common  Fleas  in  Evans 
V.  Pratt,  in  Hilary  Term  last  (2).  There,  the  main  question  was  on 
the  legality  of  that  species  of  horse-racing  which  is  called  a  steeple- 
chase within  the  18  Geo.  II.  c.  84,  s.  11 ;  for  the  8  &  4  Yict.  c.  5, 
having  repealed  the  clause  relating  to  horse-racing  in  18  Geo.  II. 
c.  19,  the  question  turns  entirely  on  the  construction  of  the  11th 
section  of  18  Geo.  II.  c.  84.  That  section  permits  the  running  races 
for  50{.  and  upwards,  '^  at  any  rate  whatsoever  and  at  any  place  or 
places  whatsoever,"  without  incurring  the  penalties  of  the  18  Geo.  II. 
relating  to  weights,  and  in  the  same  manner  as  if  that  Act  had,  never 
passed.    Lord  Eldon  in  Whaley  v.  Pajot  (3)  had,  after  time  taken  to 

(1)  4  Burr.  2432.  (3)  2  Bob.  &  P.  64. 

(2)  1  Dowl.  N.  S.  505. 


848  1842.     Q.  B.     1  DOWL.  N.  S.  791.  [r.] 


Challakd  consider,  expressed  an  opinion  that  these  words  "  at  any  place  or 
Bbat.  places  whatsoever/'  being  the  removal  of  a  restriction  to  New  Market 
and  Black  Hambledon  did  not  extend  to  all  England,  bat  was  to  be 
interpreted  to  mean  any  place  where  horses  race  on  the  turf.  And 
certainly  one  cannot  read  the  words  by  themselves,  or  with  reference 
to  the  13  Geo.  11.  c.  19,  without  feeling  how  reasonable  that  impres- 
sion on  his  Lordship's  mind  was.  But  the  case  was  not  decided  on 
that  opinion,  and  the  Court  of  Common  Pleas  having  to  decide  the 
very  point,  and  having  determined  that  these  words  are  to  be  taken  in 
their  larger  meaning,  as  equivalent  to  "  any  where  "  in  England,  I 
am  bound  to  act  on  that  decision.  The  consequence  is  that  this 
race  was  not  illegal,  the  agreement,  therefore,  was  binding,  the 
deposit  has  been  forfeited,  and  the  plaintiff  cannot  recover.  The 
rule,  therefore,  for  a  new  trial  must  be  absolute. 

Rule  absolute. 


1842.  WRIGHT  V.   INSHAW. 

[  802  ]  (1  Bowling,  N.  S.  802—805.) 

In  a  joint  and  several  promissory  note,  by  three  persons,  after  two  of  the 
makers  had  signed,  the  third,  before  he  signed,  caused  the  words  **on 
account  of  Club  held  at  Mr.  Daniel  Duffield's,"  to  be  introduced  after 
**  value  received  *':  Held,  that  as  the  note  was  not  complete,  until  the 
third  maker  had  signed  it,  the  alteration  did  not  render  a  fresh  stamp 
necessary. 

Oale  showed  cause  against  a  rule  nt«t,  obtained  by  Miller^ 
calling  on  the  plaintiff  to  show  cause  why  the  verdict,  found  in  his 
favour  for  19Z.,  should  not  be  set  aside,  and  a  new  trial  had.  It 
was  an  action  on  a  joint  and  several  promissory  note  for  501., 
payable  on  demand,  of  which  the  defendant  was  one  of  the  makers. 
The  plea  was  a  denial  of  the  indorsement  to  the  plaintiff,  who  sued 
as  indorsee.  At  the  trial,  the  note  was  put  in,  and  was  in  the 
following  form : 

<'  £50.  Birmingham,  18th  December,  1839. 

"  On  demand,  we  jointly  and  severally  promise  to  pay  Mr. 
Daniel  Duffield,  or  order,  Fifty  pounds,  value  received,  on  account 
of  Club  held  at  Mr.  Daniel  Duffield's. 

''  Thomas  BYCsoFTy 
'*  Indorsed  per  procuration,  "  John  Aspinall, 

"Daniel  Duffield,  "John  Inshaw." 

"George  Hope. 
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'  It  was  proved  that  the  words  in  italics  were  introduced  after  the  Wright 
two  first  makers,  but  before  the  defendant,  who  was  the  last,  signed  inshaw. 
the  note.  The  introduction  of  those  words  took  place  at  the  instance 
of  the  defendant  himself.  The  note  was  given  by  the  two  last 
makers,  as  sureties  for  the  first,  to  a  benefit  club.  It  was  objected, 
on  the  part  of  the  defendant,  that  that  was  a  material  alteration, 
and,  consequently,  that  a  fresh  stamp  was  necessary.  The  under- 
sheriflf,  before  whom  the  cause  was  tried,  directed  the  jury  to  find  for 
the  plaintiff,  to  the  amount  of  the  balance  of  191.  sought  to  be 
recovered  on  the  note,  and  gekve  leave  to  the  defendant  to  move  to 
enter  a  nonsuit.  A  rule  for  a  nonsuit  was  refused,  but  the  present 
rule  was  obtained.  It  was  submitted,  that  either  the  alteration  in 
question  was  material  or  immaterial.  If  it  was  immaterial,  *then  [  *803  ] 
no  question  arose.  If  it  was  material,  then  it  had  been  made  by 
consent  of  the  defendant.  That  rendered  the  alteration  unobjection- 
able. Until  the  defendant  had  signed  the  note,  and  it  was  in  the 
hands  of  a  party  entitled  to  sue  on  it,  it  could  not  be  considered  as 
issued,  and,  therefore,  any  alteration  which  took  place  previous  to 
the  signature  could  not  render  a  fresh  stamp  necessary.  [He  cited 
Downes  v.  Bichardson  (i)  and  other  cases.] 

Miller,  in  support  of  the  rule,  contended  that  the  alteration  in  [  804  ] 
question  had  been  introduced  after  the  note  had  become  a  complete 
instrument  by  the  signature  of  the  two  first  makers.  In  the  case 
of  Knill  V.  WUliama  (2),  a  promissory  note  for  1001,  was  made  pay- 
able to  the  plaintiff  or  order,  and  was  expressed  to  be  for  value 
received  generally.  The  next  day,  at  the  suggestion  of  one  of  the 
parties,  the  words,  ''  for  the  goodwill  of  the  lease  and  trade  of  Mr. 
F.  Enill,  deceased,"  were  added  immediately  after  the  words  "value 
received."  The  Court  there  held,  that  those  words  were  material, 
and  not  having  been  originally  intended  to  be  inserted  and  omitted 
by  mistake,  a  new  stamp  was  necessary.    ♦    *     * 

COLERIDOB,  J. : 

There  is  abundant  reason  to  think  that  in  the  present  case,  the 
note  was  not  complete  when  this  alteration  took  place.  Bycroft,  it 
appears,  had  borrowed  a  sum  of  501.  of  a  benefit  club,  and  Aspinall 
and  the  defendant  were  to  become  his  sureties  for  the  repayment  of 
*the  money.  The  note  could,  therefore,  never  be  considered  as  [  *805  ] 
complete  until  all  the  parties  had  joined  in  it.    It  was  intended  to 

(1)  24  B.  B.  622  (5  B.  &  AM.  674).  (2)  10  B.  B.  349  (10  East,  431). 
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Wrtoht      be  a  joint  and  several  note,  by  two  as  sureties  and  one  as  principal. 

iKSBAw.  Then  the  defendant,  who  is  one  of  the  sureties,  requires  this  altera- 
tion to  be  made.  Until  he  signed,  the  note  was  not  complete; 
consequently,  the  addition  was  made  before  the  note  was  complete. 
The  case  of  KnUl  v.  Williams  is  a  good  authority  to  show  that  this 
is  a  material  alteration ;  and  there  it  is  clear  that  the  alteration 
was  made  after  the  instrument  was  a  complete  note.  The  defendant 
in  this  case  might  not  perhaps  have  signed  the  note  unless  the 
alteration  had  been  made.  It  is  quite  clear  that  the  note  had  not 
been  completed  at  the  time  when  the  alteration  was  made,  and, 
therefore,  no  new  stamp  was  requisite.  The  present  rule  must, 
consequently,  be  discharged. 

Rtde  discharged. 

1842.  Ex    PARTE    WILTON  (l). 

r"^]  (1  Dowling,  N.  8.  805—807.) 

Where  parties  attending  a  reference  for  taxation  before  the  Master  left 
the  office  at  the  conclusion  of  the  reference  for  the  day,  and  one  of  those 
parties,  who,  during  the  reference,  had  insulted  the  other,  then,  on  the 
steps  of  the  Master's  office,  assaulted  the  latter ;  the  Court  refused  to  grant 
an  attachment  against  the  party  committing  the  assault. 

Thesioer  moved  for  a  rule  to  show  cause  why  a  writ  ol 
attachment  should  not  issue  against  a  person  named  McCleod, 
for  a  contempt  of  this  Court.  The  facts  were  these.  In  conse- 
quence of  the  decision  of  the  Court  in  the  case  of  WiUan  y. 
Chambers^  a  reference  to  the  Master  was  directed  to  inquire  into 
certain  accounts  of  Mr.  Wilton ;  accordingly,  on  the  20th  of  April, 
an  appointment  was  made  to  proceed  with  the  inquiry  on  the  23rd ; 
the  object  of  that  meeting  was,  that  Mr.  Wilton  should  vouch  the 
payment  of  counsel's  fees  and  other  disbursements.  Mr.  Wilton 
accordingly  attended,  and  was  met  by  Mr.  McCleod,  who  appeared 
on  the  other  side  ;  throughout  the  inquiry,  the  latter  used  very  insult- 
ing language  towards  Mr.  Wilton.  Among  other  things,  he  stated 
that  he  would  swear  anything,  and  that  the  Lord  Chamcbllob  had 
said  that  he  would  not  believe  him.  To  this  Mr.  Wilton  said, 
[  *806  ]  ''  That  is  false,  *and  if  you  repeat  the  statement  I  will  tell  you  it 
is  a  lie."  After  the  inquiry  had  ended,  both  parties  left  the  office. 
On  reaching  the  upper  step  of  the  steps  leading  from  the  Master's 
office,  Mr.  McCleod  came  up  to  Mr.  Wilton,  and  asked  him  to 
retract  what  he  had  said.     This  was  refused,  on  this,  McCleod 

(1)  In  re  Johman  (1887)  20  Q.  B.  Div.  68,  57  L.  J.  Q.  B.  1. 
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Btrack  Mr.  Wilton  a  violent  blow  on  the  face,  which  knocked  off  Ex  parte 
his  spectacles,  and  while  he  was  stooping  down  to  pick  them  up,  he 
kicked  Mr.  Wilton  very  violently  on  the  back  of  the  head  ;  this,  it 
was  submitted,  was  a  contempt  of  the  officer  of  the  Court,  near 
whose  office  the  assault  was  committed.  It  was  similar  to  the  case 
of  O'Gorman  Mahon,  where  an  assault  was  committed  by  that 
person  outside  the  Court,  and,  therefore,  not  in  its  immediate 
presence ;  and  yet  the  Court  treated  the  assault  as  a  contempt, 
and  committed  the  offender.  So  here,  the  assault  was  not  com- 
mitted in  the  presence  of  the  Master,  but  was  committed  imme- 
diately outside  his  office,  must  be  considered  as  a  contempt  of  that 
officer. 

Cur.  ad  vxdt. 

Coleridge,  J. : 

As  I  did  not  recollect  any  case  that  could  be  considered  in  point, 
I  desired  to  pause  before  I  granted  the  rule,  because,  although  no 
Court  ought  to  shrink  from  the  assertion  of  those  privileges,  or  the 
exercise  of  those  powers  with  which  the  law  has  invested  it  in  trust 
for  the  public,  and  to  enable  it  better  to  discharge  its  duty  to  the 
public,  yet  every  Court,  however  high,  ought  to  proceed  with  great 
caution  in  the  use  of  summary  power,  and  should  hesitate  in 
making  a  precedent  which  may  be  abused,  even  where  there 
may  be  much  seeming  reason  and  convenience  in  the  exercise  of 
it  in  the  particular  instance.  I  understand  this  application  to  be 
made  in  respect  of  the  assault  committed  on  the  steps  of  the 
Master's  office,  and  at  the  instance  of  the  party  assaulted.  I  rely 
upon  no  distinction  between  the  steps  of  the  office  and  the  interior 
of  the  office,  or  the  actual  presence  of  the  ^Master  himself.  The  [  *807  j 
business,  however,  before  the  Master  had  been  concluded,  and  he 
makes  no  application  to  the  Court.  I  think,  therefore,  if  at  the 
prayer  of  the  party  injured,  I  were  now  to  interfere  summarily  as 
for  a  contempt,  I  should  proceed  beyond  any  well  considered  and 
sustainable  case  in  our  books.  I  use  these  qualifications  advisedly, 
for  several  may  be  found  in  the  Digests,  and  Abridgements  upon 
which  no  Court  would,  I  think,  now  be  willing  to  act.  In  refusing 
the  rule,  I  must  not  be  thought  to  neglect  the  due  protection  of  the 
officers  of  the  Court,  or  to  under-rate  their  importance.  If  any 
misconduct  takes  place  before  a  Master,  which  he  finds  to  impede  him 
in  the  effective  and  orderly  discharge  of  his  duties,  he  would,  I 
presume,  refused  to  proceed,  and  report  the  matter  to  the  Court, 
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Ex  parte     who  vould  not  be  slow  to  protect  him,  or  to  indemnify  the  injured 
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party  at  the  expense  of  the  offender,  and  prevent,  by  due  panish- 
ment,  the  recurrence  of  such  misconduct.  Nor  do  I  prevent  the 
aggrieved  party  in  this  case  from  proceeding  to  the  punishment 
of  the  offender  by  indictment,  or  (it  may  be  under  the  circum- 
stances) by  application  for  leave  to  file  a  criminal  information ;  be 
may  bring  the  case  before  the  ordinary  tribunal,  where  it  will  be 
dealt  with  according  to  what  may  ultimately  appear  to  be  the 
justice  of  the  case. 

Rule  refused. 
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ing minority — Promissory  note  given  to  money-lender  as  consideration 
for  renewal  of  bills— Accommodation  bill— Consideration — ^Ii^unction. 
Lloyd  V.  Clark 85 

4.  Fraud  of  partner — Constructive  notice — ^Banker.  See  Partner- 
ship, 3. 

5.  Judgment — Fraud  against  creditors — ^Execution — Liability  of 

sheriff— Second  honk  fide  writ — False  return— Evidence  of  fraud.  See 
Execution,  3. 
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O AMINO — Wager — Trotting  match  ^  Legal  race  —  Forfeiture  of 
deposit— Becovery  from  stakeholder— 18  Geo.  II.  c.  84,  s.  11.  Challand 
V.  Bray 845 

GOOBB,  SALE  OP.     See  Sale  of  Goods. 
G&AKT— 1.  By  Crown.     See  Crown. 
2.  Of  manor.    See  Copyhold,  2. 

HIGHWAY — 1.  Dedication — Dedication  to  section  of  public — Inten- 
tion to  dedicate  to  whole  public  must  be  shown.    Poole  v.  Huskineon    782 

2.  Bepair— Liability  of  surveyor— Authority  of  magistrate- 
Costs — Wrongful  distress — Beplevin.     Qeorge  v.  Chambers  ,  .     od4 

HUSBAND  AND  WIFE— 1.  Marriage  settlement— Limitation  to 
next  of  kin  of  husband  according  to  Statutes  of  Distribution — ^Bight  of 
widow  to  take.     Cholmmideley  t.  Lord  Aehhurton 19 

2.  Wife's  property — Conveyance — Concurrence  of  husband — Form 

of  rule.    Ex  jHtrte  Duffill 319 

3.  Legacy — Wife's  equity  to  settlement — No  claim  by  wife 

in  her  lifetime — Administration  suit — Money  carried  to  account  of 
legatee  and  her  children — ^Bight  of  children  as  against  surviving 
husband.     De  la  Garde  y,  Lempriere 103 

4.  Admission    by  wife  —  Whether  binding   on   husband.     See 

Principal  and  Agent,  1. 

INFANT — 1.  Contract  —  Necessaries  —  Dinners  and  confectionery 
supplied  to  undergraduate.    Brooker  v.  Scott 517 

2.  Jurisdiction  of  Court  —  No  authority  to    sell  infant's  real 

estate  on  the  ground  that  a  sale  would  be  beneficial.  Calvert  v. 
Godfrey 24 

3.  Maintenance — Special  allowance— Infant  residing  with  father 

out  of  Jurisdiction.    De  Weever  v.  Bochjport 129 

INJUNCTION — £z  parte  application — Transfer  of  stock — Mistake — 
Apprehension  that  defendant  will  refuse  to  re-transfer — ^Affidavit — 
Notice  of  motion.    Arkwright  y.  Grylee 210 

INSTTBANCE  (LIFE) — Policy — Provision  for  avoidance  of  policy  if 
assured  should  *<  die  by  his  own  hands  " — Suicide  by  drowning — ^Verdict 
of  temporary  insanity— Policy  avoided.    Borradaile  v.  Hunter  .        •    428 

INSTTBANCE  (MABINE)— 1.  Assignment  of  interest  in  ship  after 
policy  effected,  but  before  loss — Assured  cannot  sue  upon  policy,  except 
as  trustee  for  assured,  where  there  is  an  agreement  to  keep  it  alive  for 
his  benefit.    Powlea  v.  Innea 496 

2.  Concealment— False  representation  as  to  time  of  sailing — 

Beliance  on  representation — Presumption  of  notice  by  entry  in  Lloyd's 
list  rebutted.     Madcintoeh  v.  Marshall 531 

3.  Insurable  interest — Policy  on  goods    ''lost  or  not  lost" — 

Interest  acquired  after  partial  loss — Pleading.    Sutherland  y.  Pratt    606 

4.  Lloyd's  list  is  prim4  facie  evidence  of  time  of  sailing  as 

against  underwriter.    Mackintosh  v.  Marshall 531 

JUSTICES  —  Jurisdiction — Highways— Authority  of  single  magis- 
trate to  summon  surveyor— Costs — 18  Geo.  III.  c.  19,  s.  1—5  ft  6 
Will.  IV.  c.  60,  s.  94— Wrongful  distress— Beplevin.     George  v.  Chambers 

554 
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LAHDIiORD  AND  TENANT— 1.  Breach  of  covenant— Covenant  by 
lessee  to  expend  specified  snm  in  substantial  improvements— Work  to 
be  carried  out  under  direction  of  surveyor  to  be  named  by  lessor — 
Surveyor  not  appointed — Ck>ndition  precedent.      Cotmibe  v.  Oreene    .    661 

2.  Disputing  landlord's  title— Parish  property— Assignment  to 

new  trustees— Tenant  from  year  to  year  holding  over  after  expiration 
of  lease— Payment  of  rent  to  old  trustees — Acknowledgment  of  new 
tenancy — Title  of  new  trustees— Estoppel.     Ouuldswarth  v.  Knights  .    619 

3.  Distress  for  rent— Wrongful  distress— Distraint  on  looms  in 

work— Payment  of  rent  and  costs — Trespass  ab  initio  only  as  to  goods 
not  distrainable.    Harvey  ▼.  Pocock T41 

4.  Forcible    entry  —  Breaking    open    doors  —  Trespass  — 

Distrainor  forcibly  ejected  after  entry — Subsequent  forcible  entry. 
Eagleton  v.  QuUeridge 6od 

5.  Fixtures — ^Acceptance  of  demise — Implied  promise  to  pay  for 

fixtures— Payment  into  Court — ^Admission  of  liability.    Goff  ▼.  Harris 

412 

6.  Furnished  house— Implied  condition  that  premises  reasonably 

fit  for  habitation.     Smith  v.  Marrable 493 

7.  Execution  —  Notice  of  rent  due  —  Liability  of  sheriff.    See 

Execution,  2. 

And  see  Evidence,  1. 

UBEL.    iSee  Defamation. 

LIEN—  General  lien—  Wharfinger  and  shipping  agent — Goods  in  transit 
— Bankruptcy  of  buyer.     Boioman  v.  Malcolm 785 

LIMITATIONS  (STATUTE  OF)— Cross  accounts— Some  items  in  A.'b 
account  more  than  six  years  old— Set-off— Balance  struck  in  favour  of 
A. — New  consideration.     Ashhy  v.  James 676 

MAINTENANCE— Tithes— Modus— Claim  to  tithes  in  kind— Besolu- 
tion  of  proprietors  requesting  solicitors  to  UCkB  steps  to  resist  claim — 
Common  interest.     Fiiidon  v.  Parker 723 

MALICIOXTS  PBOSECXJTION  —  False  imprisonment  —  Giving  into 
custody— Justification — Apprehension  of  breach  of  peace —Bin ging 
door  bell  and  forcible  attempt  to  enter  defendant's  house — Plea  not 
showing  breach  of  peace.     Grant  v.  Moser 236 

MANOR.    See  Copyhold. 

MASTER  AND  SERVANT— Servant  absenting  himself  from  service 
— Warrant  of  commitment,  Form  of.    In  re  Copestick  ....    S34 

MAXIM— Falsa  demonstratio  non  nocet.      Llewellyn  t.  Earl  of  Jersey 

569 

MINES  AND  MINERALS— Coal— Prescription— Substratum  lying 
under  another's  land— Right  to  land.     Wilkinson  v.  Proud .  .    507 

MISREPRESENTATION.    See  Fraud  and  Misrepresentation. 

MISTAKE— Account— Release.    See  Partnership,  1. 
And  see  Deed,  2. 

MONEY  PAID  —  Composition  deed  —  Promissory  notes  given  to 
creditor  signing  deed  for  balance  of  debt — Notes  paid  to  holder- 
Recovery  from  creditor  as  money  paid.     Horton  v.  Hiiey     .  .     667 

MORTGAGE — 1.  Account — Trust  for  mortgagee  to  receive  rents  and 
to  apply  them  in  discharge  of  principal  and  interest — Ultimate  trust 
for  mortgagor's  wife  and  children— Mortgagee  remaining  in  i>ossession— 
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Bents  not  applied  as  directed — ^Bill  by  morigtigee  agrainst  representa- 
tives of  mortgagor  for  sale  of  premises — ^Liability  of  mortgagee  for 
rents  which  he  might  have  received  but  for  wilful  default.  Beare  v. 
Prior 47 

MORTGAGE— 2.  Account — Mortgagee  in  possession — Allowance  for 
repairs— Substantial  repairs,  in  nature  of  improvements,  not  justified. 
Sandon  v.  Hooper 72 

3. Mortgagee  in  possession  liable  for  damage  occasioned 

by  pulling  down  buildings  on  property.     Samiori  v.  Hooper  72 

4.  Costs — Administration  decree — Advance  of   money  forming 

part  of  estate  by  executors — No  notice  to  mortgagor  of  character  of 
money  or  of  decree — Title  deeds  deposited  in  Master's  office  under  order 
of  Court — ^Bight  of  mortgagor  to  costs  of  getting  deeds  out  of  Master's 
office.     Reed  V,  Freer .211 

5.  Priority — Copyholds — Deposit  of  copy  of  admission — ^Death  of 

mortgagor— Mortgage  by  heir  by  deposit  of  his  own  admission — Sale 
by  heir's  mortgagee — Notice  to  ptirchaser  of  ancestor's  incumbrance — 
Conveyance  to  purchaser  void  as  against  first  equitable  mortgagee. 
Tylee  v.  Wehh 176 

6.  Priority — Mortgage  "subject  to  prior  incumbrances  " — Prior 

equitable  charge — No  notice  to  mortgagee — Equitable  assignees  for 
value  of  express  charge  on  land — Postponement  to  subsequent  equitable 
incumbrancers.     Greenwood  ^i,  Churchill 88 

7.  Stamp  duty— Mortgage    of  leaseholds— Costs   of  renewal — 

Addition  to  sum  advanced.    See  Stamp  Duty,  4. 

NEGLIGENCE— 1.  Injury  to  horse— Horse  ridden  gratuitously  at 
owner's  request — I>uty  of  rider  to  use  reasonable  skill.     Wilion  v.  Brett 

528 

2.  Solicitor — Proceedings  against  wrong  person — Mistake.    See 

Solicitor,  2. 

NEW  TBIAL.    See  Practice,  1,  2. 

NOTICE— Constructive— Fraud  of  partner.     See  Partnership,  3. 

NCISANCE— 1.  Illegal  association— Baising  and  transferring  stock  is 
not  a  nuisance  at  common  law.     Garrard  v.  Hardey     ....     346 

2.  Obstruction    of   river— Public-house  abutting  on  navigable 

river — Timber  drifting  and  obstructing  entrance  to  house— Continuing 
nuisance— Special  damage— Private  injury.    Rose  v.  Groves  .    415 

3.  Trespass — Justification — Entry  on  land  of  another  in  order  to 

abate  nuisance — Nuisance  must  be  immediately  dangerous  to  life  or 
health.     Jone$  v.  WilliarM 5W 

PABLIAMENT— 1 .  Franchise — Begistration— Qualification— Several 
houses  within  borough — One  house  sufficient  to  confer  borough  vote — 
Bemaining  houses  each  of  insufficient  but  collectively  of  more  than 
sufficient  value — Bight  to  vote  for  county  in  respect  of  remaining 
houses— 2  &  3  Will.  IV.  c.  45,  ss.  20,  25,  27.     Wehh  v.  Aatwi       .    218 

2.  Begistration    of    voters  —  Bevising    Barrister,    Appeal 

from — Time  for  sending  in  statement  of  case  and  notice  of  appeal. 

Autey  V.  Topham 215 

And  see  Simpson  v.  Wilkinsork 217,  n. 

3. Omission  of  material   fact— Fact    cannot   be 

supplied  by  consent — Bemission  of  case  to  Bevising  Barrister  for  fuller 
statement  of  facts.     Wehh  y,  Aston 218 
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PABLZAICENT— 4.  Franchise  —  Be^stration  of  voters  —  Beviaiii^ 
Barrister,  Appeal  from— Appellant  has  right  to  begin.     Webb  y.  Attf^m 

218 

5. Notice  of   objection — ^Iluties  of  postmaster — 

Receiving  and  forwarding  notices  of  objection — ^I>uty  performed  by 
clerk.     Cooper  v.  Coates 233 

6. Qualification  —  Successive  occupation  —  Begistra- 

tion  in  respect  of  all  premises  occupied  necessary — Misdescription — 
Power  of  Bevising  Barrister  to  amend  claim.    BartltU  v.  Gibbs  .        •    227 

PABTNSBSHIP— 1.  Account— Death  of  partner— Account  settled 
and  release  executed  by  residuary  legatees  of  deceased  partner— Errors 
in  accounts— Liberty  to  surcharge  and  falsifjr— Belease  set  aside— Lapse 
of  time.     Miliary,  Craig 134 

Afid  see  Pritt  v.  Clay 160 

2. Interest  on  capital,  Presumption  of.    Millar  v.  Craig    134 

3.  Bankers — Power  of  attorney  given  by  customer  for  receipt  of 

dividends  and  sale  of  stock — Secret  sale  by  partner — Proceeds  received 
by  firm— Constructive  notice — Liability  of  surviving  partner.  Sadler  v. 
Lee 95 

4.  Death  of  partner— Articles  providing  that  on  partner's  death 

his  son  or  (during  son's  minority)  executor  should  succeed  to  share — 
Stipulation  held  optional,  not  obligatory.    Madgwick  y.  Wimble        .     155 

5.  Insanity  of  partner — ^Imbecile  partner  taking  active  part  in 

business  of  firm — Liability  for  acts  of  firm — Mere  diminution  of  capacity 
not  sufficient  ground  for  dissolution.    Sadler  y.  Lee    ....      95 

6.  Beceiver — Business  carried  on  with  assets  of  deceased  partner 

— Bight  of  representatives  to  a  receiver.    Madgwick  y.  Wimblt .        .155 

7.  Surviving  partner — Executor  of  deceased  partner — ^Bight  to 

allowance  for  carrying  on  business  for  benefit  of  estate.  Stocken  y. 
Dawson 116 

8.  Deed  of  assignment — Deed  executed  by  one  partner  only — 

Act  of  bankruptcy.    See  Bankruptcy,  1. 

9.  Joint  contractors — Contribution.    See  Company,  1. 

PLEADING.    See  Practice,  2 ;  Tender. 

POOB  LAW — ^Parish  property— Churchwardens  and  overseers — Power 
of  one  churchwarden  or  overseer  to  authorise  distress  for  rent.  Qoulds- 
ivorth  y.  Knights 619 

POWEB  OF  ATTOBNET  — Execution— Power  executed  abroad  — 
Blank  left  for  Christian  name  of  attorney — Blank  filled  up  after  execu- 
tion.    EagUion  y.  OuUeridge 655 

POWEB  OF  SALE.     See  Will,  5. 

PBACTICE — 1.  New  trial — Surprise — Neglect  of  unsuccessAil  party 
to  properly  instruct  solicitor.     Tharpe  y.  Stallivood       .        .  .474 

2.  Penal  action  —  Verdict  for  defendant — Verdict  against 

law.    AU.'Gen.  y.  Bogers 719 

3.  Pleading— Plea  of  non  assumpsit.    Sutherland  y.  Pratt      .    606 

4.  Stay  of  proceedings — ^Bank  of  England — ^Dividends  on  stock — 

Charging  order— Action  by  executors— Offer  to  pay  part  of  dividends 
due.     Churchill  y.  Bank  of  England 617 

And  see  Costs ;  Discovery. 
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FBINOIPAL  AKD  AGENT— 1.  Admiasion  by  agent— Wife  attending 
to  husband's  business  in  bis  absence — Statement  to  landlord — ^Admis- 
sion of  rent  due — Evidence  of  terms  of  tenancy.    Meredith  y.  Footner    581 

2.  Fraud  of  agent — Double  agency — Money  entrusted  to  agent 

for  purpose  of  redeeming  annuity — Belease  by  grantee  without  receiving 
money — Incidence  of  loss.     Vandaleur  y.  Bla<irave         ....     180 

FBINCIPAL  AND  ST7BETY — 1.  Guaranty— Continuing  guaranty- 
Guaranty  of  account  for  goods—* '  In  consideration  of  your  .  .  .  agreeing 
to  draw  upon  A.  at  three  months  from  the  first  of  the  following  month 
for  all  goods  purchased  up  to  the  20th  of  the  preceding  month." 
Hitchcock  V.  Humfrey 401 

2.  Guaranty  of  account   for   goods  —  Existing  account  — 

Guaranty  held  not  to  extend  to  future  supplies  of  goods.    AUnutt  y. 
Ashendm 321 

3.  Alteration  after  signature— Affixing  seal  to  agreement 

under  hand  only — Pleading — Plea  of  non  assumpsit.     Davidson  y.  Cooper 

756 
PBOMISSOBT  NOTE.    See  Bill  of  Exchange. 

BAILWAT — Statutory  authority  to  construct.    See  Statute. 

BEOEIVEB— Liability  for  loss— Deposit  with  banker  at  interest — 
Failure  of  banker  before  time  for  passing  accounts.    Drever  y.  Maudesley 

213 

BELEASE  —  Mistake — ^Account — Belease  set  aside.  See  Partner- 
ship, 1. 

BEPLEVIN— Wrongful  distress  —  Justices  —  Want  of  jurisdiction. 
George  y.  Chambers 554 

BESTBAINT  OF  TBADE.    See  Contract,  4. 

BEVENTTE- Customs  duty— Goods  landed  by  bill  of  sight— Bemoval 
without  payment  of  duty— *' Perfect  entry"  not  made  according  to 
statute— Goods  illegally  unshipped — Penalty.    Att.-Oen,  y.  Hurel   .    683 

BIVEB— Navigable  river  —  Obstruction  —  Timber  allowed  to  drift 
opposite  house  abutting  on  river— Public-house— Special  damage  — 
Continuing  nuisance.    Boee  y.  Orovee 415 

SALE  OF  GOODS — 1.  Acceptance— Goods  not  according  to  sample— 
Gk>ods  landed  and  warehoused  by  buyer — Notification  to  sellers  that 
goods  were  lying  at  warehouse  at  their  disposal  and  would  be  sold  to 
cover  damages— Subsequent  sale  by  buyer— Sale  from  necessity  as 
agent  of  original  seller — Set-off.     Chapman  y.  Morton  .    669 

2.  Delivery — Tender— Offer  to  deliver  goods  in  closed  casks- 
Buyer  must  have  reasonable  opportunity  of  examining  goods.  Isher- 
wood  V.  Whitmore 624 

3.  Stoppage  in  transitu — Transfer  by  buyer  for  limited  purpose 

— Transfer  of  bill  of  lading  to  secure  advance — Bankruptcy  of  buyer — 
Lien  of  seller  for  unpaid  purchase-money.    Spalding  y.  Ending .        .120 

4.  Entry  made  by  third  person — Price  of  goods,  Action  for.    See 

Evidence,  4. 

SHKBIFF.    See  Execution. 

SHIP  AND  SHIPPING— 1.  Charter-party— Ship  to  be  ordered  to 
sail  to  one  of  several  ports  as  shall  be  ordered  at  M.— Implied  promise 
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that  ship  shall  be  ordered  to  sail  within  reasoxiable  time.     WooUey  t. 
Redddien 2^*^ 

SHIP  AND  SHIPPING— 2.  Collision— Salvage— Salvage  expeiiBes— 
Costs  of  action — Question  for  jury.     TindallY,Bell     ....     '^^i 

^r*  3.  Collision  on  high  seas  —  Damage    by  foreign   sliip  — 

^'^^  Pleading — Action  against  shareholder  in  foreign  Shipping  Companj 

owning  ship — Law  of  France — ^Foreign  judgment — ^Estoppel.      Gen^ri 

^i4  Steam  Navigation  Co,  v.  Ouillou -      MJT 

SETTLEMENT  (MABBIAGE)— 1.  Limitation— Statute  of  Distribu- 
tions— Eight  of  widow  to  take  under  limitation  to  husband's  nezt  of 
bX  kin.     Cholmondeley  Y,  Lord  Ashburton 1& 

\^jt  2.  Covenant  by  husband — ^Neglect  of  trustee  to  enforce  covenant. 

^  See  Trust,  4. 
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SOLICITOB  —  1.  Costs  —  Action  discontinued  by  solicitor  without 
notice  to  client — Solicitor's  right  to  recover  costs.    NiehoIU  v.    Wtisnti 

523 


.  ^  2.  Negligence— Mistake— Proceedings  against  person  of  same 

£^  name  as  defendant  indicated— Malice— Trespass.  Daviea  y.  Jenkins  .     744 

3.  Taxation  of  costs.    See  Costs,  4 — 6. 

hi 

g^  STAMP  DUTY- 1.  Agreement — Arrears  of  rent — Undertaking  to  pay 

by  instalments — Held  not  to  require  lease  stamp.    Eagleton  y.  Outteridtjr 

655 

2.  Licence  to  use  patent  furnace — Agreement  to  pay  money 

<<as  agreed  as  a  patent  right" — ^Acceptance  of  previous  proposal — 
Exemption — Sale  of  goods.     Chanter  y.  Dickinson 279 

~"  3.  Memorandum  —  Distress  —  Authority    to     re-enter.        See 

Evidence,   d. 

al 

n  4.  Mortgage — ^Ad  valorem  duty.    See  Vendor  and  Purchaser,  2. 

5.  Further   advances — Leaseholds  —  Costs    of   renewal — 

^  Addition  to  sum  advanced.     WroughUm  y.  Turtle 678 

6.  Promissory  note— Joint  note — ^Alteration  after  signature  by 

two  joint  makers.    ;S^^f  Bill  of  Exchange,  8,  9. 

STATUTE — Statutory  power  to  proprietors  of  coal  mines  to  make 

railways  from  their  mines  to  canal  authorised  by  Act — Power  extending 

Q.  to  owners  acquiring  interests  after  passing  of  Act  or  making  of  canal. 

,j  Bishop  V.  North 648 

STOCK— 1.  Dividends-Judgment  creditor — Charging  order— Befdsal 

£  of  Bank  to  pay  dividends  to  executors — ^Action  by  executors — Stay  of 

t:  proceedings— Offer  by  Bank  to  pay  part  of  dividends  due.     Churchill  y. 

Bank  of  England 617 

2.  Association— Baisin^  and  transferring  stock— Nuisance.    See 

Nuisance,  1. 


TENDER — 1.  Pleading — ^Entire  demand— Plea  of  tender  of  smaller 
sum  —  Beplication  of  demand  of   and   refusal    to   pay   larger  sum. 
1  Hesketh  y.  Fawcett 629 

2.  Of  goods.    See  Sale  of  Goods,  2. 


TITHES— 1.  Allotment   under   Indosure    Act  —  Bight    to    tithes 
^                 generally  follows  old  tenement  in  respect  of  which  allotment  made. 
Blach/ordY.  Kirkpatrick 65 


c 
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CTHJfiS— 2.  Commutation— Adjoining  parishes— -Boundary — Tithe 

^jaiissioners  —  Jurisdiction  —  Prohibition.      In  re  Yitradgnn/ais   Tithe 

m%s9ionera 830 

RADE  NAME — Imitation — Tendency  to  deceive — Misrepresentation 

plaintiff— Iz^junction — Property  in  trade  name  or  trade  mark.    Ferry 

^     rttefitt,  11;  Gout  y,  AJeploglu 13,  n. 

;:=i— aSSPASS — 1.  Forcible  entry — ^Distress  for  rent.    See  Landlord  and 
cant,  4. 

^_^ 2.  Wrongful  distress— Trespass  ab  initio.      See  Landlord  and 

^    Aant,  3. 

—  3.  Justification — Nuisance — Entry  on  land  to  abate  nuisance. 
^Huisance,  3. 

—  4.  Trespass  to  land  —  Entering  dwelling-house — Disturbance 
I   annoyance —Personal  ix^ury  —  Action  by  bankrupt — Bight  of 

L      ion  not  passing  to  assignee.     Spence  v.  Hogera 675 

5.  Asportation    of    goods    of    intestate.      See    Executor    and 

^^  ministrator,  2. 

■-  ^HTTST — 1.  Trustee — Breach  of  trust  —  Produce  of  sale  of  real 
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5.  Investment  —  Exchequer    bills,   temporary   investment 

^  Justified.     Matthews  y.  Briae 69 
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_  -ipse  of  time,  lien  not  afi<Bcted  by,  during  lifetime  of  tenant  for  life. 
"ice  y.  Blakemore 163 
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'  ase — Completion  decreed  though  one  purchaser  might  be  evicted  for 

^  ^  fault  of  the  other  —  Observations  on  special  conditions  of  sale. 
tterson  v.  Lo^ig 191 

- 2,  Title— Copyholds— Mortgage— Premises  not  surrendered 

Estoppel — Stamp  duty.     Sellick  v.  Trevm- 731 

^ 3.  Delay  in  completion — Where  time  of  essence  of  contract — 

Waiver.    King  y.  WiUon 32 

4.  Misdescription — Error  as  to  quantity — Purchase  by  tenant  in 

issession — Abatement.    King  y.  Within 32 

5.  Sale  under  decree — Juurisdicton  of  Court — Infant — Trustee — 
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Calvert  v.  Godfrey 
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acquiescence.     Blachford  v.  Kirkpatrick 
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or  by  his  solicitor  specially  authorised.    Lewis  v.  Lord  Taiiierville 

2.  Cognovit  —  Omission  to  file  —  Judgment  not  signed  wit£ 

21  days — Execution  void  against  assignees  of  bankrupt.    Bijfiu  v.  T  • 

WILL — 1.  Alteration  in  will— Erasure  of  word — Gift  of  annuitj 
Subsequent  change  in  amount— Memorandum  recognising  altera:^ 
not  properly  attested.     Locke  v.  James 

2.  Charge  of  debts  and  legacies  —  Creation  of  mixed    fluid 
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4.  Devise — Estate  for  life — Devise  to  A.  for  life — Limitation  ot€ 

to  ''  the  issue  of  the  body  of  A.  share  and  share  alike  as  tenants  i: 
common  and  the  heirs  of  such  issue."     Greenwood  y.  Rothwdl    .       .    4:^ 

5.  Power    of  sale — Charge    of   debts — Sale    by  aurvivini: 

executor — Uncertainty  as  to  whether  debts  remaining  unpaid.  Fw  '•< 
V.  Peacock &H 

6.  Estate— Quasi  estate  tail— Devise  of  leaseholds  to  A.  for  life- 

liimitation  over  to  male  issue  according  to  seniority.   Jordan  r^.  ^«. 

7.  Gift  over  on  contingency — De  -Friop  lift 

interest — Contingency  limited  to  death  w. — s.^^  i»8ue  before  death  of 
tenant  for  life.     Barker  y.  Cocks K 
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9.  *<  Heirs ''—Hert  of  kin— Ultimate  Ifmlftion  of  pereonalt/  to 

^  Ixeirs  of  B."-Hezt  of  kin  held  entitled.    Evatar.SaU  ...       76 

10.  <' lAwfol  heirs"  held  to  mean  ^'hein  of  the  bodj.^*    Simptoti 

r.  ^shicorih 12W 
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»r  survivors  of  them  equally  or  to  their  heirs  ** — Death  of  one  child  in 
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-WOBDS—**  Heirs."    ;^  Will,  9. 

"  Lawful  heirs."    See  Will,  10. 

"  UntU."    See  Arbitration,  6. 
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